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} «SUPREME COURT OF LOUISIANA, 


. AT 


: NEW ORLEANS. 
j JANUARY, 1855. 


JUDGES OF THE COURT. 


Hon. Tuomas Suiipery, Chief Justice. ) i 


Hon. C. Vooruizs, 
Hon. A. M. Bucnanan, , J 
Hon. A. N. Ocpen, Associate Justices. 


Hon. H. M. Sprorrorp, 


rewire PLP LPL IL LEDS 


Brock v. BannerMan et al. 


The Act of 15th March, 1847, which declares, that no citizen of another State shall hereafter be 
arrested in this State, at the suit of a resident or non-resident creditor, except in cases where it 
shall be made to appear, by the oath of the creditor, that the debtor has absconded from his 
residence, applies to the citizens of this Union only—not to the citizens of foreign States or 
countries. Canal and Banking Oo. v. Schroeder & Oo., 7 Ann. 615. 

An arrest will lie for damages for any injury sustained by the plaintiff, either in his person or pro- 
perty. Wilderv. Bush,7@ Ann. 657. 

The contract of a passenger with the master is not for mere ship room and personal existence on 
board, but for reasonable food, comforts, necessaries, and kindness. 

The owner of a vessel is liable for the tortious acts of the master committed whilst in his service 
and within the scope of his authority. = 

. A captain is a quasi magistrate, on board his ship at sea, and may, within certain limits enforce ; 

P and justify orders which in port would expose him to censure, to civil responsibility and to pun- 
‘ ishment. Slidell, C. J. 
‘ + es Slidell, C.J., and Spofford, J., dissented from the majority of the Court on a question of fact. 


HIS case was tried by a jury before Reynolds, Judge of the Fourth District 
Court of New Orleans. Roselius and Gaither, for plaintiff. Durant & 
j Horner, for defendants. 
i Voornizs, J. This is an action to recover damages, alleged to have been 
4 sustained by the plaintiff in consequence of the tortious acts of the defendant, 
Bannerman, as master of the ship Imperial, on board of which the plaintiff 
be embarked at Liverpool as a cabin passenger for Mobile, on the 16th October, 
% 1854, . 
The plaintiff alleges in his petition, that during the voyage, Bannerman 
wantonly and unlawfully broke open his portmanteau and his other baggage, 
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whereby they became whilly lost to him; that he allowed the plaintiff’s per- a 
son to be stripped of his ordinary apparel and clothing, and during the voyage _ 
repeatedly allowed the plaintiff to be outrageously assaulted, maltreated and 
insulted by persons on board of said vessel; that these robberies and assaults 
were committed with the connivance and by the authority of Bannerman ; that 
Bannerman, without any justifiable cause, unlawfully and maliciously com- 
mitted a brutal assault and battery upon him; that the goods and clothing 
thus taken away from him, were worth $300 ; and that, from the other causes, 
he has sustained damages to the extent of $2,500. He further alleges that the 
other defendant, James Read, is part owner of the Imperial, and for the afore- 
said causes is indebted to him in solido with Bannerman, in the said sum of 
$2,800; and that the defendants are about to leave the State permanently, 
without leaving in it property sufficient to satisfy his demand. Wherefore he 
prayed for a writ of arrest, and that judgment be rendered in his favor against 
both of the defendants in solido for the sum claimed in his petition. 

In the affidavit accompanying the petition, it is sworn by the plaintiff, that 
the debt and Gamages claimed in his petition are really due him; “and that he 
verily believes that the said defendants are about to depart from the State per- 
manently, without leaving in it sufficient property to satisfy his demand.” 

The arrest was accordingly granted and the defendants held to bail. 

A rule was taken by the defendants, at an early stage of the proceedings, to 
set aside the arrest on the following grounds, viz : 

lst. Because no writ of arrest is allowed in such a case. 

2d. That the affidavit was insufficient, as it was not made to appear that 
the defendants had absconded from the place of their residences. 

3d. That it was not true in stating that defendants were about to depart 
permanently. — 

4th. Because plaintiff could not swear positively to the amount of damages. 

5th. That the defendants not being citizens or residents of Louisiana, can- 
not be arrested under the affidavit made in this case, they being residents of 
Scotland and citizens of Great Britain. 

6th. That the damages laid are excessive. 

The District Court considered these grounds insufficient and discharged the 
rule. 

The case was then submitted to a jury who found a verdict in favor of the 
plaintiff; and from the judgment thereon rendered the defendants have ap- 
pealed. 

The first questions presented for consideration relate to the sufficiency of the 
affidavit on which the arrest was founded. The two principal grounds upon 
which the appellants relied to maintain, the rule, were, first, that the affidavit 
was informal in this particular, that it did not appear by the oath of the affiant 
that the defendants had absconded from their residences; and secondly, that 
the defendants were exempted from being arrested, under the laws of Louis- 
' jana, upon a demand arising ex delicto. We consider the principles involved 
in both of these questions as having already been settled in the cases of thé - 
Canal Bank v. Scroeder,7 Ann. 615, and Wilder v. Bush, 7 Ann. 657. See 
C. P. 214. The other grounds urged, involving the merits, were equally un- 
tenable. 

The record shows that Block’s demeanor toward the passengers, the captain 
and -his crew, was uniformly courteous and polite during the entire voyage. 
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That about three weeks after the vessel had sailed captain Bannerman broke 
open his trunk in presence of the passengers, repeatedly called him a con- 
founded thief, assaulted and kicked him out of the cabin, and compelled him to 
remain in the steerage during the remainder of the voyage. Some of the Ger- 
man passengers stripped him of all his wearing apparel, except his shirt, in 
presence of the cabin passengers and of the officers of the vessel, and also took 
away from him all his other effects; so that, during the remainder of the voy- 
age, he was compelled to wear, without ever changing, a course suit of clothes, 
which he procured on board. One of the witnesses deposed that he was as 
badly treated by the sailors as he had been by the captain; that they drenched 
him with water one evening whilst asleep on deck, disturbing no one nor vio- 
lating any order of the ship; and; upon starting up from his sleep and run- 
ning, they continued to pursue him and drench him with the hose and only 
ceased after he had descended the gangway leading to the cabin; that this was 
done either by the order of the captain or of his mate. There is no proof in 
the record of any just or legal cause to justify the conduct of the captain. It 
is, however, the opinion of some of the members of this court, that the record 


. discloses circumstances relating to the conduct of Block, which are entitled to 


our favorable consideration in mitigation of damages. After the most careful 
examination, I regret that I have been enable to concur with them in this view. 
It has been held “ that the contract of a passenger with the master is not for 
mere ship room and personal existence on board, but for reasonable food, com- 
forts, necessaries, and kindness.” 3 Mason 242. The violation of such a con- 
tract by the master necessarily implies his liability to respond in damages com- 
mensurate not only to the extent of the actual loss sustained, but to the exces- 
sive bodily suffering and mental anguish to which he has exposed the passen- 
ger. The rules which must be adopted as our guide in the assessmemt of 
damages in cases of this kind, are to be found in Article 1927 et seq. of the 
Civil Code, and also in the numerous decisions of this court on that subject. 
Considering all the circumstances of the case, I do not think that the jury ex- 
ceeded the discretion reposed in them by law in the assessment of the damages ; 
consequently I should have desired that their verdict should not be disturbed. 
But the opinion of two of the members of the court is, that the damages are 
excessive and should be reduced to the sum of one thousand dollars and to this 
I have reluctantly assented. 

The principle of law that the owner of a vessel is liable for the tortious acts 
of the master committed whilst in his service and within the scope of the em- 
ployment of the latter, may be considered as well settled, and no longer an 
open question. See 4 L. R. 248. 5Sibid 438. Gibid319. Libid587. 7 Ann. 
837. 1 Dallas 184. 

It is therefore ordered and decreed, that the judgment of the District Court be 
avoided and reversed, and that the plaintiff recover of the defendants én solido 
said sum of one thousand dollars with legal interest from judicial demand, and 
costs of the inferior court, the costs of appeal to be paid by the plaintiff and 
appellee. 

Bucuanay, J. and Ocpen, J., concurring in this opinion. 


Siew, C. J., dissenting. The damages claimed in the petition are laid at 
three hundred dollars for the plaintiffs’ clothing and other goods, and twenty- 
five hundred dollars for the assault upon his person. These damages have 
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been allowed in full, they are certainly high. I would not, however, be dis- 
posed to disturb them, (except, perhaps, as to the value of the clothing and’ 
goods,) if there was no fault on the part of the plaintiff. But I have not been 
able to bring my mind to that conviction; and as I am dissenting from the 
verdict of a jury on a question of fact, it is proper I should state my reasons. 
In doing so, let me observe in the outset that of twenty witnesses on whose 
evidence the cause was tried, six only (two for defendant and four for plaintiff,) 
were seen and heard face to face by the jury, the residue having been exam- 
ined under commission. I may therefore with regard to the principal portion 
of the evidence consider myself as having as good an opportunity of estimat- 
ing its weight as the jury had. 
It appears from the evidence, that the ship Imperial, commanded by Banner- 
_man, left the port of Liverpool with five hundred and seventeen steerage pas- 
sengers, besides six in the cabin. There was a physician on board to attend 
to the emigrants, a large portion of whom were Germans; and it was agreed 
that the plaintiff Block, should have a cabin passage free of charge, in con- 
sideration of services to be performed by him in interpreting between the doc- 
tor and the passengers, Block speaking both German and English. The mate 
of the vessel deposes that Block had volunteered to go with him when he served 
out provisions to the passengers, and was in the habit of calling up those who 
could not speak English, to receive their provisions. That about a fortnight 
after leaving Liverpool, Block proposed selling the proyisions to the passengers, 
he to receive the money and give the witness half. This conversation he re- 
ported to the captain. Subsequently one day when the captain was standing 
on deck, conversing with a cabin passenger named Woodworth, three German 
steerage passengers came aft to speak to the captain. Woodworth who had 
resided in Hamburgh and was familiar with German, deposes that these pas- 
sengers complained to the captain “of Block having received money from them 
for salt provisions, which had been placed on board by their agent, and which 
therefore belonged to them; whereupon the captain called Bleck to him and 
asked him the reason for so doing. He answered that if he received money 
from the German passengers for his interpreting, that it was nothing to him. 
Block also acknowledged having received money, at the same time stating that 
if it had been a much larger sum he would return no part of it. The captain 
then ordered Block to open his trunk, and Block refusing to do so, the captain 
sent for the carpenter to open it; to the witnesses’ knowledge he did not take 
any thing out of it. Defendant did not see the trunk again until some time 
afterwards he saw Block taking it out of the cabin, at the same time Block 
remarked to the captain that he was going to give the portmanteau to the pas- 
sengers, but would hold him, the captain, responsible for it. Heard the captain 
give the order to Block to go out of the cabin, Block refused to comply with 
the request.” as . 


Murphy, the mate, also swears that the passengers complained to the cap- 
tain as stated by Woodworth, and that the captain opened his trunk to search 
for the money to return it to the passengers. 

Gregory, an other cabin passenger, also testifies to the fact of the complaint 
to the captain by the passengers, and its truth is corroborated by two other 
witnesses for the defendants and by the testimony of three of plaintifi’s own 
witnesses. And Crawford, the ship’s carpenter, also testifies that he heard 
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Block acknowledge he had received money from the steerage passengers for 
the provisions. 

There is therefore irresistible evidence that the steerage passengers com- 
plained to the captain of Block’s having committed a fraud upon them; and 
there 1s also evidence which, with the aid of the corroborating evidence of the 
complaint adduced to the captain, satisfies my mind ‘that Block had taken ad- 
vantage of his position as interpreter to get money wrongfully out of the steer- 
age passengers. 

Now this conduct, in my opinion, justified the captain in ordering him out 
of the cabin. His cabin passage was promised in consideration of services to 
be by hjm performed, whereby the health and comfort of ignorant and neces- 
sitous emigrants was to be promoted. Block’s conduct was the very opposite 
of his duty, violated his contract, and justified the captain in refusing to let 
him remain in the cabin. 

But if the above conclusion be well founded, it surely goes very materially 
in reduction of damages. It shows that Block had turned his employment to 
an unworthy and dishonest purpose, and suggests a good motive for the open- 
ing of the trunk, a desire to do justice on the spot, to the poor and ignorant 
people whom Block had deceived. Let it be remembered that a captain is a 
quasi-magistrate on board his ship at sea, and may within certain limits enforce 
and justify orders which in port would expose him to censure, to civil respon- 
sibility, and to punishmenf. See Abbott, edition of 1850. Boulay Paty, Tit. rv. 
8 Kent. 184. 8 Carrington & Payne, 454. Emerigon (Meredith) p. 153. 

I by no means suggest however, an entire refusal of damages, although there 
is a conflict of evidence respecting the circumstances of the assault by the 
captain and his knowledge of the indignity practiced by the crew, my conclu- 
sion from the evidence is unfavorable to the captain on these points. I am not 
satisfied that a resort to force was necessary to exclude Block from the cabin, 
nor that the captain enforced proper discipline for the protection of his person 
and effects. That protection he clearly did not forfeit by the unworthy con- 
duct by which he forfeited his right to remain a cabin passenger. 

I am unwilling to affirm the verdict for the whole amount, and think on the 
contrary that the damages allowed by the jury should be materially reduced, 
and that below the amount allowed by the majority of the court. 


Sporrorp, J. I concur in this opinion. 


Brock ® Maxwe tu. 


The obligee of a bail bond which has been forfeited, may proceed against the surety by rule. (C. 
P. 285. 

By the Act of 1826, all writs of feri facias, issued by the clerks are required to be made returnable 
in not less than thirty nor more than seventy days. 

The condition of a bail bond which declares that the debtor “shall not depart from the State of 
Louisiana, for the term of three months, without the leave of the court,” conforms to the statute, 
and the additional stipulation, “otherwise he shall pay,” &c., is merely the consequence which 
the law attaches to the breach of the condition of the bond, and cannot impair or add to its legal 

effect. 
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The departure of the principal in a bail bond from the State, within three mo~-ths, is a violation of 
his bond, and the return of a writ of jeri facias against him, unsatisfied, fixes the liability of his 
surety. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 

Roselius and Gaither, for plaintiff. Durant & Horner, for defen- 
dant. 

Voornres, J. A writ of fieri facias issued on the judgment in this case, 
against the defendant, Bannerman, on which the Sheriff made the following 
return, viz: “ After diligent search and inquiry, the defendant could not be 
found, and after a further demand made of P. Maxwell, security on defendants’ 
bond, and of Messrs. Durant & Horner, attorneys of defendants, and of plain- 
tiff, no property found.” 

On this return, a rule was taken by the plaintiff on P. Mazwell, to show 
cause why he should not be condemned to pay the amount of the judgment 
against Bannerman, in consequence of the forfeiture of his bail bond. 

Maxwell filed an exception, averring, first, that the plaintiff had no right to 
proceed by rule, but must proceed by citation, &c.; second, that Bannerman 
had not been put in default, &c.; and, thirdly, that plaintiff had no right of 
action, because the bond was a nullity and the writ illegal. 

In his answer tothe merits, he urged among other grounds of defence, that he 
was not bound, because an illegal condition had been inserted in the bond 
without his knowledge or consent, namely, “that the surety will pay the 
debt ;” and because the object of the arrest, which was to secure the appear- 
ance of the defendant in the main suit, had been achieved, he, the defendant, 
having always been actually or, in law, constructively present in court. 

On the trial, the rule was made absolute, and Mazwell, the defendant there- 
in, has appealed. ‘ 

The exception, in our opinion, was properly overruled. This case comes 
clearly within the purview of the Article 235 of the Code of Practice, as 
amended by the Statute of 1839. 

The objection that the execution should have been made returnable in seven- 
ty, instead of forty-five days, is untenable. By the Act of 1826, all writs of 
Jieri facias issued by the clerks, are required to be made returnable in not less 
than thirty, nor more than seventy days. The third ground of exception has 
already been considered in the other case, 

The other objections urged by -Mazwell, we think, are equally untenable. 
The condition stipulated in the bail bond is in strict conformity with the stat- 
ute ; it declares, that the debtor “shall not depart from the State of Louisiana 
for the term of three months, without the leave of the court.” The additional 
stipulation, ‘‘ otherwise he shall pay,’ ’ &c., is merely the consequence which the 
law attache’ to the breach of the condition of the bond, and cannot impair or 
add to its legal effect. 

A fortnight after Captain Bannerman’s release on the bail bond, he went to 
Mobile, and from thence to Liverpool. His departure from the State, within 
the three months, in violation of his bond, and the return of a writ of fieri 
Jacias against him unsatisfied, fixed the liability of Mazwell, the surety. In 
Lindly v. Hagens, 11 R. R. 204, the surety on a precisely similar bail bond, 
was ruled to show cause why he should not be condemned to pay the judg- 
ment against the defendant, on the allegation that a writ of fieri facias had 
been returned nulla bona, and that the condition of the bond had been broken 


~ 


- 
aot 
- 



































Oe 
























NEW ORLEANS, JANUARY, 1855. 


by the departure of the defendant, Hagens, from the State, within three months - 


from its date. The defendant in the rule showed that Hagens, the principal, 
was present in open court upon the trial of the suit, and there and then sur- 
rendered himself in discharge of his bail, and continued to remain within the 
jurisdiction of the court. It was urged by the surety, that if Hagens had been 
at any time temporarily absent from the State, no damage or injury had there- 
by accrued to the plaintiffs, and that the bond contained stipulations not 
authorized by law. The court said: “It is obvious that the plea, that Hagens 
had surrendered his person in discharge of his bail, cannot avail the surety, 
because, since the promulgation of the Act to abolish imprisonmont for debt, 
no officer had any authority to take him in custody on such surrender.” 


As wé have reversed the judgment in the other casé in favor of the p1 incipal, 7A» cose of ¢ Dlage 
in the bond, it follows as a necessary consequence, that the surety is entitled *” 


to the same relief. 

It is therefore ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and that the plaintiff recover of the defendant, 
Peter Maxwell, the sum of one thousand dollars,, amount of the judgment 
rendered against Donald Bannerman, principal in the bond, together with all 
costs; the plaintiff, Block, to pay the costs of appeal. 


s 
A. Lepovx v. E. Durrrive. 


One of several sureties who has paid the debt, will not be entitled, under Article 8027 of the Civit 
Code, to an action for contribution against his co-surety, when, at the time of such payment, the 
co-surety himself was under no legal obligation to pay the debt. 

In an action against two sureties judgment was rendered against the plaintiff; he appealed as to 
one of the sureties, and the judgment was reversed. The surety paid the money and brought this 
action for contribution against the defendant, his co-surety, under Article 3027 of the Civil Code. 
Held ; No appeal having been taken against the co-surety, and the judgment in his favor having 
become final before the payment, he is not liable. 

The Louisiana State Bank sued Ledouw and Durrive on an obligation of suretyship ; there was judg- 
ment against the bank and it appealed, but as to Ledoue alone. The judgment was reversed : 
Ledoux paid the money and brought this action against his co-surety, Durrive, for contribution. 
Durrive plead the judgment of the Lowisiana State Bank v. Ledouw & Durrive as res judicata. 
Held: The judgment of the District Court in favor of the present defendant, (Durrive,) and 
against the Louisiana State Bank, perhaps, does not amount to a technical bar of the present ac- 
tion. To have that effect, it should have been rendered in a suit between the same parties and for 
the same cause of action. But that judgment makes proof against those who were parties to the 


action, and those claiming through or under such parties, of the truth of what was decided 
thereby. 


PPEAL from the Second District Court of New Orleans, Zea, J. 
D. N. Hennen, for plaintiff and appellant. Zimore & King, for defen- 
dant. 
Bucnanan, J. The plaintiff and defendant were co-sureties of one James 
Duplessis, in a bond given to the Louisiana State Bank, in the penal sum of 
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‘ thousand dollars, conditioned for the faithful performance, by said Du- 

Plessis, of the duties of note clerk in said bank. The principal in the bond 
proving to be a defaulter to an amount exceeding the penalty of the bond, the 
plaintiff paid said penalty in full in satisfaction of a judgment entered up 
against him at the suit of the bank, and has instituted the present action, 
demanding six thousand dollars of his co-surety, being one half of the amount 
paid, asa contribution due by defendant towards the discharge of a com- 
mon liability. 

The defendant pleads, first, the general issue; secondly, a judgment in his 
favor in a suit instituted by the bank on the bond; and, thirdly, a certificate 
of discharge under the Bankrupt Act of Congress. 
~ This action is based upon the Article 3027 of the Louisiana Code, which is 
as follows: ‘“‘ When several persons have been sureties for the same debtor and 
for the same debt, the surety who has satisfied the debt, has his remedy against 
the other sureties, in proportion to uhe share of each; but this remedy takes 
place only when such person has paid in consequence of a suit instituted against 
him.” The terms of this article presuppose a joint liability to a common 

- obligee, which has been discharged by one of the joint obligors. Two opinions 
have divided the French jurists as to the foundation of the recourse which is 
given to the surety who has paid the debt, against his co-sureties, for a contri- 
bution, or proportionate reimbursement. When the Article 2033 of the Code 
Napoleon (from which our Article 3027 has been copied) was under discussion 
in the legislative body which created that Code, these two opinions were stated 
as follows, by two of the members: “La caution qui paie, est subrogée (said 
the Senator Treilhard,) aux droitsdu créancier: la caution peut donc exercer 
contre les cofidéjusseurs, chacun pour leur part, les droits que le créancier 
exercerait lui-méme s’il'n’était pas payé.” And the tribune Chabot observed : 
“* Celui des fidéjusseurs qui paye la dette, fait réellement l’affaire de ses cofidé- 
jusseurs, en méme temps qu’il fait la sienne et celle du débiteur, puisqu’en 
payant il libére ses confidéjusseurs, comme il se libére lui méme, de la dette, qui 
leur était commune 4 tous. I] est donc équitable, puisqu’ils profitent tous du 
paiement, que chacun d’eux en supporte sa part.” 

The learned Troplong decides (Traité du Cautionnement, No, 421), that both 
opinions are admissible—that there is both a legal subrogation in favor of the 
surety who has paid, according to Articles 1251 of the French Code, (which is 
identical with our Article 2157,) and an equitable action upon the quasi-contract 
negotiorum gestorum, as recognized by Pothier, Traité des Obligations, No. 
446. According to either view, the party from whom contribution is demand- 
ed, must have been himself under a legal obligation to pay, at the time pay- 
ment was made by him who demands the contribution. 

The defendant’s plea of res judicata avers that he was under no such obliga- 
tion; that when payment was made by Ledoua, it had already been judicially 
decided, that Durrive was not indebted to the obligee of the bond, subscribed 
by Ledoux and Durrive, as sureties of Duplessis. The plea is in the following 
words: “And respondent further answers and says, that some time in the 
year 1844, the Louisiana State Bank commenced suit against James Duplessis, 
Amaron Ledoux, and this respondent, in the First Judicial Dictrict Court, said 
cause being numbered on the docket of said Court No. 23,558, being the same 
cause in which the Louisiana State Bank recovered judgment against the plain- 
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tiff in@e present suit, which judgment is the pretended foundation of plain 
right to recover from respondent in the present suit. Shows, that he and plainti 
were sued by the Louisiana State Bank upon their bond executed as surety for 
said James Duplessis, and that after full hearing and argument there was a final 
judgment in said cause in favor of respondent, which judgment he pleads as res 
judicata in the present suit.” The evidence in the cause shows that the 
suit mentioned in this plea, was instituted in October, 1844; that judgment 
was rendered in said suit, on the verdict of a jury, in favor of the defendants, 
Ledoux and Durrive, and against the defendant, Duplessis, on the 7th January, 
1848.” 

It is admitted of record, that no appeal having been taken from the judg- 
ment in faver of Edward Durrive within the year, said judgment became final 
and conclusive; that an appeal was taken from the judgment in favor of Le- 
douz, on which appeal said judgment was reversed, and judgment was ren- 
dered by the Supreme Court, at the December term, 1848, against Ledoug, and 
in favor of the Louisiana State Bank, for twelve thousand dollars, with in- 
terest and costs. It is further proved, that said judgment was satisfied by 
Ledouz on the 28th December, 1848, by the payment of twelve thousand dol- 
lars to the Cashier of the bank. 

The judgment of the First Judicial District Court in favor of the present 
defendant, and against the Louisiana State Bank, perhaps does not amount to 
a technical bar of the present action. To have that effect, it should have been 
rendered in a suit between the same parties, and for the same cause of action, 
But that judgment makes proof against those who were parties to the action, 
and those claiming through or under such parties, of the truth of what was 
decided thereby. Now both Zedouz himself, and the bank under whom Ledous 
claims in this suit, were parties to the action in which the judgment in ques- 
tion was rendered. The cause of action in suit No. 23,558 in the First Judi- 
cial District Court, was a debt by contract of suretyship, claimed to be due to 
the plaintiff, the Louisiana State Bank, by Durrive and others; and the judg- 
ment in the suit “‘ for the defendant, Durrive,” decided that nothing was due 
on the contract by Durrive to the bank—that there was no obligation, on the 
part of Durrive, to pay the bond sued on. That decision has taken away the 
foundation of the present action; for the payment of the bond by Ledoux 
could not, thereafter, be considered as relieving Ledoux and Durrive from a 
common burden, which is the sole valid ground of a claim for contribution. 
Story’s Equity, No. 492. 

Our opinion upon this point, renders it unnecessary to examine the effect of 
the discharge in bankruptcy, which has been also pleaded in bar of this action. 


Judgment affirmed, with costs. 
Rehearing refused. 
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Norron_& Wurre v. A. B. Cammack. 


The liability of a surety on a sequestration bond, is only for such expenses as are incident to the 
sequestration and release. It does not extend to the entire costs of the litigation, subsequent to 
the bonding of the thing sequestered, except so far as the litigation is the necessary result of the 


bonding. 
PPEAL from the Seeond District Court of New Orleans, Lea, J. 
Durant & Horner, and Kearney, for plaintiffs, Wolfe & Singleton, for 
defendant and appellant. 

Vooruies, J. (Open, J., absent.) The defendant is appellant from a4 
judgment rendered against him on a sequestration bond, which he executed in 
favor of the plaintiffs as the surety of Samuel 7. Williamson. The suit in 
which this bond was given, terminated by a final judgment rendered in favor 
of the plaintiffs against said Williamson. The damages claimed are alleged to 
have resulted from the detention in port of the plaintiffs’ steamer, called the 
Western World, under said sequestration, and are stated to consist, first, of 
$100 costs of court in that suit; second, $250 for counsel fees paid to R. M. 
Kearney, Esq. ; and, thirdly, $600, the loss on passengers and freight, result- 
ing from two days detention of the steamer in port. 

The record.shows that the steamer Western World arrived at the port of 
New Orleans on the 23d of April, 1850; tnat she was sequestered on the 25th 
of the same month, and on the following day released on the plaintiffs’ bond ; 
and that it was usual for vessels of her class to be detained in port from three 
to six days. ‘ 

It was clearly incumbent upon the plaintiffs, as it was peculiarly within their 
power, to have proved satisfactorily the alleged detention and the damages 
resulting therefrom. The Judge a quo, in his judgment, says: “‘ When the 
steamer left port is not shown conclusively by the evidence, which on this point 
is uncertain and altogether inconclusive. The testimony of McCauley is evi- 
dently given under a misapprehension both as to days and dates; and that of 
McCoy, whose attention was not specially directed to the subject, is too vague 
to form the basis of a judgment.” From a careful examination of the testi- 
mony of these witnesses, we are not ready to say that the Judge erred in his 
conclusion. 

We concur in the opinion of the District Judge, that “whatever may be the 
liability of the plaintiffs, it is clear that the only liability of Cammack as surety 
on the bond, is for such expenses as are incident to the sequestration and its 
relcase, and that it does not properly extend to the entire costs of the litigation 
subsequent to the bonding of the steamer, except so far as the litigation is the 
necessary result of the sequestration.” But we think he erred in allowing the 
plaintiffs two hundred dollars as damages. It is not shown that the plaintiffs 
paid any portion of the costs taxed in the suit of Williamson against them; 
Williamson himself was personally liable therefor. The claim of Williamson 
in that suit was for $275, as damages, and $500, as the penalty under the sta- 
tute, for taking his slave out of this‘State. The District Court rendered judg- 
ment in his favor for $275, which, on appeal, was affirmed, and afterwards, on 
a re-hearing, reversed in favor of the plaintiffs. Mr. Kearney testified on the 
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trial, that his charge as attorney in the case, was $250, which had been settled 
by the plaintiffs. 

In Penny v. Taylor, 5 Ann. 714, the court say: “The expense the plaintiff 
was put to for counsel fees, for the purpose of having the vessel released from 
the sequestration, and other expenses resulting therefrom, the defendants, by 
their bond, are clearly bound to reimburse to the plaintiff. The plaintiff paid 
his counsel $250 for their professional services in the suit; the portion fairly 
due for the services relating to the release of the vessel from the sequestration, 
we think is ali he is entitled to recover.” In this case, we think fifty dollars 
for the services relating to the release of the vessel from the sequestration, 
should have been allowed by the District Judge as a fair compensation for the 
services rendered by Mr. Kearney in this behalf. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be avoided and reversed; that the plaintiffs’ claim be reduced to 
fifty dollars, and that they recover the same from the defendant, with the 
costs of the District Court; the costs of this appeal to be borne by said 
plaintiffs. 


Rn enn nnn nn nnn nnn nnn 


Parrick Fox v. Tuomas Stoo, Executor. 


A court will not enforce a claim for the value of services, where it is based on and springs directly 
from an illegal employment. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Race & Foster, for plaintiff. Rawle, for defendant and appellant. 

Suet, C.J. (Ocpen, J., absent.) In August, 1850, the Council of Muni- 
cipality No. Two passed an ordinance, by which it was Resolved, “ That the 
Commissaries of the wards are hereby directed to notify all owners of lots 
that require filling, to have the same filled to a proper level within thirty days 
under a penalty of a fine of five dollars per day, recoverable before any court 
of competent jurisdiction, for every day after the notification that said lots 
remain unfilled ; and that the Surveyor be directed to have all lots that may 
remain unfilled after said thirty days from notification filled at the expense of 
the owners.” 

A few months previous was enacted a statute, entitled “an Act relative to 
the city of New Orleans,” the general scope and purpose of which seems to 
have been to check municipal extravagance and corruption, and which con- 
tained, among other restrictive provisions, the following: “ Be it further enact 
ed, That all contracts for public or other works, ofdered by any of the said 
municipalities, shall be offered by the Mayor at public auction, and given to 
the lowest bidder ; and no Alderman or other officer of the municipality shall 
be directly or indirectly interested in any such contract or work under pain of 
nullity of said contracts, and of forfeiting his office for misdemeanor.” Session 
Acts, 1850, p. 181. 

Under the ordinance above mentioned, publication was made, notifying the 
various proprietors of unfilled lots in the first and second wards, of its passage 
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and requisitions. In the list of proprietors enumerated in this advertisement, 
was the estate of which the defendant was executor, said therein to be repre- 
sented by Mr. Rawle, as agent. 

Patrick Foz, the plaintiff, applied to Rawle to be employed to’fill the lots, 
and offered to do it at sixty-five cents a cubic yard. Rawle refused to employ 
him. oz repeated his visits several times, and at last told Rawle he had been 
engaged by the Commissary to do the work, upon which Rawle replied that 
the contract was illegal, and would not be paid for by the estate. Neverthe- 
less, upon a written order of the Commissary, approved by the Surveyor, 
directing Fox to do the work, and in which no price was named, Foz did the 
filling, and having obtained a certificate of the Surveyor, that the work was 
done in accordance with the proper grade, presented a bill at the rate of seven- 
ty-five cents per cubic yard, and on refusal of payment, brought this suit, 
which resulted below in a judgment in his favor at that rate, predicated on the 
testimony of two witnesses that such was the usual, or about the usual, price 
‘ gt that time, although we have seen the plaintiff was willing to contract ata 
much lower rate. 

The defendant has appealed, and relies mainly for a reversal on the Statute 
of 1850. 

That statute, as we have observed, was evidently framed for the purpose of 
checking municipal extravagance and corruption. The clause in question 
was aimed at the correction of those evils by subjecting municipal con- 
tracts to public competition. The language is quite broad enough to 
cover the work in question: “ All contracts for public or other works 
ordered by any of the said municipalities.” There might be cases not 
within the fair perview of the statute, such, for example, as works required to 
be done upon a sudden emergency, but there is no reason to exclude the pres- 
ent case from its operation. By obedience to the statute, it was reasonable to 
suppose much money would be saved to the public treasury, and individuals 
protected from oppressive charges, which it is well known have fallen heavily 
upon owners of vacant property under the old system of contracting. It was 
a remedial statute, and should receive from courts of justice such a construc- 
tion as will tend to correct the mischief at which it was aimed. Its policy, 
which is very plain, must be respected and enforced. 

The plaintiff in this case has, in connection with the municipal officer, acted 
in violation of the statute, There is nothing to show on the ‘part of the muni- 
cipal officer, any improper motive; but the omission of duty is clear, and both 
he and the plaintiff are to be considered as participants in the violation of a 
remedial statute. The employment, then, of the plaintiff, was illegal; and his 
claim based on, and springing directly from that employment, cannot be aided 
in a court of justice, without disregarding the policy of the law and rendering 
its requisitions futile. 

There is certainly hardship involved in a result which enriches the proprie- 
tor at the plaintiff’s expense ; but it isa hardship which, however it may and 
should recommend itself to the conscience of the proprietor, cannot judicially 
countervail the higher consideration of public policy. It must also be observ- 
ed that the hardship is of the plaintiff’s own seeking. 

We have not overlooked the maxim familiar in our jurisprudence and em- 
bodied in our code, jure naturs requum-est neminem cum alterius detrimenta 
_ et injuria fieri locuphliorem. Tt was on that principle the Roman Jurists held, 
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that he who acted for another by tranggcting his business, or by making repairs 
on his property, could recover the amount of the expenses incurred or the 
value of the repairs, provided the acts of the negotiorum gestor were necessary 
and useful to the person for whom he acted. Porter, J., in Police Jury v. 
Hampton, 5 N. Series, 392. But we apprehend that this equitable doctrine 
cannot be safely extended to one who intrudes his services upon another against 
his will, and in contravention of the policy of a statute. See Jenkins v. Gib- 
son, 8 Ann. 204. 

Judgment reversed, and judgment for defendant; plaintiff to pay costs in 
both courts. 








M. Piron v. J. M. Bacu. 


Where a person improperly provokes a sale ef property, deters persons from bidding, depresses the 
price, and himself becomes the purchaser, the sale may be set aside. 


PPEAL from the District Court of the Parish of Jefferson, Clark, J. 
Collins and Michel, for plaintiff and appellant. Roselius and Marks, for 
defendants. 
Sporrorp, J. This isa petitory action for fourteen lots in faubourg West 
Bouligny, in the city and parish of Jefferson. 
It is unnecessary to trace the origin of the title, as both parties are com- 
pelied to admit that Frangois Léon was once the owner. His title, derived 


from one Parageau, in 1837, by authentic act before a notary in New Orleans, 
does not appear to have been recorded, at any time, in the parish of Jefferson. 
In 1841, Léon sold the lots to Wiltz, and in 1847, Wiltz sold them to the plain- 
tiff. These sales were also passed before notaries in New Orleans, and record- 
ed in the conveyance office of that city, but not in Jefferson. 

The plaintiff’s chain of title is complete, and he must recover, unless it be 
found that he, or one of his authors, has been legally divested of title. 

The defendant pretends that such a divestiture took place by virtue of a sale 
under execution upon a judgment for city taxes, at which the property was 
adjudicated to him on the 4th of October, 1852. 

The plaintiff sets up various informalities and illegalities in the proceedings, 
which formed the basis of this Sheriff’s sale, and claims that the sale should 
be annulled on account of the misrepresentations and bad faith of the defen- 
dant. 

By the Act of March 9th, 1850, (Session Acts, p. 59,) a proceeding in rem 
was authorized against property on which taxes may be due in the city of Jef- 
ferson, by absent or unknown owners. This proceeding is to be had before 
any competent court, and in accordance with certain articles of the Code of 
Practice, regulating provisional seizures. 
. It seems that in 1851, the lots iu question were, for some unexplained cause, 

assessed in the name of Frangois Léon, who never had a recorded title, and 
who parted with such title as he did have, by an act registered in the convey- 
ance office of New Orleans, on the 6th of July, 1841. A curator ad hoc was 
appointed to Léon, and the proceedings under which the defendant claims were 
conducted contradictorily with that curator. The property was not seized as 
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that of an unknown owner, but as the property of Léon. The proceedings 
show that it was not his property, either in fact or in legal contemplation by 
the effect of the registry laws. In Michel v. The Police Jury of Terrebonne, 
9 Ann. 67, a similar error in a proceeding somewhat analogous, was held to be 
fatal. But it is not important to inquire how this error would have affected an 
innocent purchaser, for the evidence establishes that the defendant, Bach, can- 
not be regarded in that light. He seems to have been an instigator of the pro- 
ceedings by which he acquired the title he now asks us to confirm. He spoke 
several times to the justice before whom the suit was instituted, and urged that 
it should go on without delay. And yet, at that time, he was in possession of 
the lots himself, claiming as owner under a Sheriff’s sale for State taxes, in the 
year 1849. Indeed, he sets up that title in a supplemental answer to the pres- 
ent suit, although he has not thought fit to produce it-in evidence. Claiming 
the property under a deed, and being in actual possession, engaged in making 
valuable improvements, it was his duty to pay the taxes himself, and not to 
procure a resale for taxes assessed in 1851, against a man who never had been 
the recorded owner, and who had divested himself of all claims ten years 
before. The subsequent conduct of the defendant, taken in connection with 
the facts to which we have adverted, renders it necessary that the sale upon 
which he rests his defence, should be set aside. 

After urging the magistrate to hurry forward the suit, and bring about the 
sale for a debt alleged to be due by Léon, he appeared on the sale day and 
warned the bystanders not to bid, declaring that whoever would buy those lots 
would buy a law-suit with him, as they belonged to him, he having bought 
them at a former sale for taxes. 

After making this proclamation, he proceeded to bid himself, and the lots 
were adjudicated to him for $2500, for which he gave his twelve months’ bonds 
to the Sheriff. 

We have no doubt that the conduct of the defendant deterred persons from 
bidding for the property, and depressed the price, and that he provoked the 
sale for his own benefit. 

As the plaintiff complains that his interests have been prejudiced by this 
management, he is entitled to relief. 

The defendant has pleaded in reconvention a claim for improvements to the 
extent of five thousand dollars. There is some evidence in the record touching 
these improvements, but it is not sufficiently definite for us to act finally upon 
the matter. His right to reimbursement depends, in a great measure, upon his 
good faith at the time he made the improvements, which time is not shown, 
He may also be liable for rents, the value of which is not shown, nor does it 
appear when his possession commenced: The plaintiff must refund all taxes 
paid by the defendant. 

The cause will be remanded for the purpose of adjusting these mutual ac- 
counts. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be annulled and reversed. It is further ordered and adjudged, that , 
the plaintiff, Milford Piron, be decreed to be the owner of the fourteen lots of 
ground in faubourg West Bouligny, described in his petition; and that he re- 
eover possession of the same from the defendant, John M. Bach, upon tender- 
ing him such sum, if any, as may hereafter be found due upon a final adjust- 
ment of their accounts. And it is further ordered and decreed, that this cause — 
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be remanded to the District Court for the purpose of ascertaining the amounts 
due to each other, by the respective parties, for improvements, taxes and rents, 
and adjusting the balance between them according to law. It is further order- 
ed and decreed, that the defendant pay costs in both courts. 


Bucuanan, J. I consider it sufficient for the reversal of the judgment of 
the District Court, that the land in controversy, which was sold for taxes in 
the name of Frangois Léon, had actually ceased to be Léon’s property for many 
years, although the conveyances were not recorded in the parish of Jefferson ; 
the registry laws not being applicable, in my opinion, to a case of assessment 
for taxes. . 

Voornigs, J., concuring in the opinion on the ground, that the proceedings 
under which the Sheriff’s sale was made is insufficient, as the court which 
rendered the judgment had no jurisdiction ratione matera. 


Rice & Harnaway v. Kenpaur, Yor & Co.—S. H. Kennevy & Co., 
Intervenors. 


A vendor who gives out his storage receipt to the purchaser for property stored in his own ware- 
house loses thereby all pofession in his own right, and becomes a mere bailee, holding in trust for 
the real owner; and the sale of the property by the vendee, with an end tof the st 
receipt, will pass to the purchaser a complete title. 

©. ©. $194, 3184, No. 7. 
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PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Elmore & King, for plaintiffs and appellants. Goold & Stansbury, for 
defendants. Wolfe & Singleton, for intervenors. 

Sporrorp, J. Walker sold a lot of gunny bags to Kendall, Yoe & Co. and 
for the price took their negotiable notes at six months, which he afterwards 
transferred to the plaintiffs, Rice é Hathaway. 

At the time Walker sold the gunny bags to Kendall, Yoe & Co., they were 
stored in a warehouse kept by himself. The delivery was effected by giving 
them his own storage receipt for the bags. Kendall, Yoe & Co. then sold the 
same lot of bags to one Kerchival for cash, and Kerchival sold them on a 
credit to the intervenors, S. H. Kennedy & Co. Both these sales were effected 
through a broker, who caused a delivery to be made by handing Walker's 
storage receipt to S. H. Kennedy & Co., after it had been endorsed in blank by 
Kendall, Yoe & Co. All this took place while the latter firm was in good 
credit. On the 24th of April they were protested, and on the morning of the 
2th. Kennedy & Co. presented the warehouse receipt to Walker and demand- 
ed their gunny bags. He declined giving them up until he had consulted his 
attorney, stating that he had heard of the failure of Kendall, Yoe & Co., and 
might make himself liable to the syndic or some one else. 

Shortly afterwards the plaintiffs caused the bags to be sequestered, alleging 
that they were the holders of the notes Kendall, Yoe & Co. had given to 
Walker for the price, and as such were entitled to the vendor's privilege. 
Kennedy & Co. intervened in the suit and claimed'the bags as owners. They 
had judgment recognizing their rights and the plaintiffs have appealed. 
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It would be fruitless to inquire whether holders of notes under these circum- 
stances could be considered as subrogated to the original vendors’ privilege. 

It is clear that Kendall, Yoe & Co. had parted with all the possession they 
ever had, and the vendors lien vanished with the possession. ©. C. 8194, $184, 
No. 7. There were two distinct sales in good faith of the same property, one 
from Kendall, Yoe & Co. to Kerchival, and the other from Kerchival to the 
intervenors. There was a symbolical tradition of the property by the delivery 
of the storage receipt endorsed by Kendall, Yoe & Co. They no longer had any 
control over the gunny bags, having transferred their ownership, and the ware- 
house receipt which was the symbol of possession, to an ianocent third person 
for a valuable consideration, After he gave out his storage receipt, Walker 
had no possession of the bags in his own right. He was a mere bailee, holding 
in trust for the real owner. His possession was the owner’s possession. He 
had no interest in the bags, except to the amount of his storage account, and 
was bound to deliver them to the holder of his endorsed receipt, upon its pre- 
sentation, and a tender of the storage bill. Before the plaintiff took any step 
to sequester the bags, the intervenors had presented that receipt to Walker 
and offered to pay the storage. He could not divest or impair the rights of 
the intervenors thus perfected against all the world, by refusing to deliver the 
bags to their rightful owners. 

The Act “concerning pledges,” approved February 12th, 1852, (Session 
Acts, p. 15) in its second section, recognizes a warehouse receipt as evidence 
both of title and possession; “the delivery of property*on deposit in a ware- 
house, shall pass by the private assignment of the warehouse receipt, so as to 
authorize the owner to pledge such property.” See also, Wilkes & Fontaine v. 
Ferris, 5 Johns. 848. Gardner v. Howland, 2 Pick. 599. Chapman v. Searle, 
8 Pick. 38. 

It is therefore, ordered and decreed that the judgment of the District Court 
be affirmed with costs. 


McDoweut & Peck v. Generat Mpruat Insurance Company oF 
New York. 


It is not competent for a party to an action to discredit his own witness, unless, at least, an oppor- 
tunity has been offered: to the witness to explain anything which he may have said inconsistent 
with his testimony. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J, 

Elmore & King, for plaintiffs. Briggs, for defendant and appellant. 
Bucnanay, J. This is a suit upon a policy of insurance on goods shipped 
at New Orleans on board the schooner Maria, bound to the Brazos river, and 
alleged to have been lost by the perils of the sea, on the voyage insured. The 
defendants specially deny that the schooner was lost by perils insured against, 
and allege that she was wrecked in attempting to cross the bar at her port of 
destination without the assistance of the pilot of said port. Defendant further 
alleges, that plaintiffs well knew when they effected insurance on said vessel 
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that the taking of a pilot was s warranty which was incident to the risk, and Meowms 
that no insurance could be effected in the city of New Orleans on vessels freed «. M, Tas. Oo. 


from this condition. 

The case was tried by a jury,who found for plaintiffs, and defendants have 
appealed. 

The testimony of witnesses offered in the const below by the defendants, as 
to the alleged attempt of the Maria to cross the bar of Brazos river without a 
pilot was as follows : 

James Miller, by occupation a sailor, was taking the pilot, Lyons, on board 
a brig lying off the bar of Brazos river, when the schooner Maria came off the 
bar. After putting the pilot on board the brig, witness beat up to the Maria 
and hailed her, asking if she wanted a pilot. Thought the reply was, asking 
the price of pilotage. Witness answered, it was three dollars per foot. Did 
not observe at the time any signal for a pilot—but about ten minutes after- 
wards, observed a signal for a pilot—put the pilot boat about, went to the brig, 
took off the pilot and started for the Maria—but before the pilot boat could 
reach her, she was in the breakers, and witness could not get to her without 
risking the pilot boat. 

Samuel C. Lyon, by occupation branch pilot at the mouth of the Brazos 
river. The schooner Maria came off the bar of that river, Witness was at 
the time on board a brig outside the bar. Soon after he got on board the brig, 
witness observed a signal on board the Maria for a pilot, and ordered the pilot 
boat to come alongside the brig, which she did, and witness got on board and 
started for the Maria. The Maria at this time was a little to the southward of 
the channel, and close in to the breakers. She bore away and stood for the 
mouth of the river, but before witness reached her, she was in the breakers. 

Christian Miller, was master of the schooner Maria on the voyage when she 
was lost, at 10 A. M. April 30th, 1850; made the mouth of the Brazos river. 
Hove the vessel to for a pilot, witness at the same time seeing the pilot boat 
making for the Maria. When within hailing distance, the pilot boat hailed the 
schooner, and asked if they wanted a pilot. Witness answered yes—what is 
the pilotage? They hailed again from the pilot boat, but witness could not hear 
distinctly what they said ; but supposed they repeated their question, and he 
returned the same answer. The pilot boat then bore away before the wind 
and went on the opposite tack; and as it is customary on the bars of Texas 
for pilot boats to go in first, and for vessels to follow, witness bore away after 
the pilot boat and followed it for about half an hour, but not keeping up with 
the pilot boat, set his signal for him to wait, but he not waiting and the schoon- 
er not getting any farther off from the shore on this tack, witness put the 
schooner about and stood on the opposite tack. By putting the schooner about, 
she dropped astern, and was in three fathoms water before she got head way, 
and whilst standing on this tack, she not being able to clear the south breakers 
and her anchors and chains not being able to hold her, witness kept her away 
and attempted to cross the bar, this being the only alternative, cither to cross 
the bar, or drift on the north or south breakers. The wind dying away, the 
schooner lost her steerage way, and the current running very strong out of the 
river swept her on the south-west point. 

Robert Norris, was seaman on the schooner Maria on the voyage when she 
was wrecked. When the schooner Maria approached the bar, she was hove to 
and a signal was made for a pilit. The pilot boat came and asked the captain 
3 


* 


SUPREME COURT OF LOUISIANA, 


ae ae - of the Maria if he wanted a pilot. The captain answered yes; the pilot boat 
@. M. Ins. Co. then went away, and the schooner followed her, but not being able to weather 
the point, the schooner had to put about. When she was put about she would 
not stay, but drifted on the bar and was wrecked. 

The evidence of these witnesses does not establish the allegation of the 
answer. They are all consistent with each other, and the true cause of the 
disaster to the schooner appears to have been that the captain of the Maria 
misunderstood the manceuvres of the pilot boat. The witness, Lyon, informs 
us in his deposition, that he was the only pilot at the mouth of the Brazos river. 
He was on board a brig outside the bar, and the pilot boat was going for him 
to put him on board the Maria, when the captain of the Maria supposed the 
pilot was on board the pilot boat, and was leading the way for him-over the 
bar. The defendants offered a protest made by the captain of the Maria for 
the purpose of contradicting his testimony, which was objected to, on the 
ground that it was not competent for them to discredit their own witness, un- 
less, at least, an opportunity had been offered him to explain anything that he 
might have said or written which conflicted with his deposition. The objection 
was sustained by the court below, and the defendants reserved a bill of excep- 
tions to this ruling. We are of opinion that the District Court properly re- 
jected this document. 2 Philips on Evidence, page 447. 1 Greenleaf on Evi- 
dence, § 462. Fletcher v. Fletcher, 5 Ann., 408,409. Paradise, Laurason & 
Co. v. Sun Mutual Insurance Co., 6 Ann, 5%6. 

The fact of the schooner having attempted to cross the bar without a pilot 
not being proved, it is unnecessary to examine the legal doctrine of unworthi- 
ness as resulting from neglect to take a pilot, or how far such a doctrine is 
modified by the custom of a particular port, 

The appellant has prayed for the amendment of the judgment appealed from, 
by allowing interest. We think that the appellant is entitled to this amend- 
ment; the interest to commence running from the time when the loss was 
demandable, by the terms of the policy, namely, sixty days after the proof of 
loss. It is therefore adjudged and decreed, that the judgment of the District 
Court be amended by allowing interest at five per cent. per annum from the 
1st of August, 1850, until paid, on the amount of the judgment; that in all 
other respects the judgment is affirmed, and that appellants pay costs in both 
courts. 


Buopeet, Crank & Brown v. Hocan & Gvyor. 


An agreement by which one creditor obtains from his debtor an illegal preference over the other 
creditors of the debtor, will be set aside, although the agreement may have been carried out 
through the instrumentality of the Courts. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Magne and Koontz, for plaintiffs and appellants. Grivot and T. A. Clarke, 
for defandants. 
Bucuanan, J., (Ocpen, J., and Voorntes, J., absent.) The petitioners allege 
that they are creditors of the defendant, Guyot ; that Guyot being also indebt- 
ed*to the defendant, Hogan, made an agreement with the latter, by which the 
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stock in trade of Guyot (the parties being all dealers in hardware,) was to be 
deposited with Hogan for sale, and the proceeds appropriated, pro rata, to the 
satisfaction of the debts due by Guyot to the plaintiffs and to Hogan respec- 
tively, those parties being the only creditors of Guyot; that Guyot's stock in 
trade was delivered to Hogan ; but that, afterwards, the defendants, with the 


view of defraudiftg plaintiffs, and of giving an unjust preference to Hogan, had _ 


a collusive judgment entered up by confession, under which the merchandize 
deposited with Hogan by Guyot, was seized and sold by the Sheriff. The 
petition alleges the insolvency of Guyot at the time of these transactions to the 
knowledge of Hogan ; also, that a large portion of Guyot’s stock in trade thus 
sold by the Sheriff, had been purchased by Guyot of the plaintiffs. Plaintiffs 
pray for judgment against Guyot for the amount of his debt to them; that it 
be decreed, that plaintiffs have a privilege on the proceeds of the property sold; 
that the Sheriff be enjoined from paying over the proceeds of the sale until 
the further order of the court; that the judgment of Hogan against Guyot be 
annulled, as to petitioners, and for general relief. The evidence establishes to 
our satisfaction the truth of the allegations of the petition. The original agree- 
ment betwgen the defendants for the surrender of the property of Guyot to 
Hogan, in order to its being applied in satisfaction of the claims of plaintiffs 
and Hogan, pro rata,is proved by two witnesses. The deposit of @Guyot’s 
stock in trade with Hogan, the suit and judgment of Hogan against Guyot, 
and the seizure and sale in execution of that judgment, are to be considered 
as one operation, having for its object the giving a preference to Hogan over 
the plaintiffs, in legal fraud of the rights of the latter. The insolvency of 
Guyot and its knowledge by Hogan, are proved by the very terms of the con- 
tract. The state of facts is one which admits, most clearly, of the application 
of the revocatory action. Not only contracts which dispose of property, says 
the Civil Code, Article 1984, but all others which are made in fraud of credi- 
tors, and deprive them of their recourse upon the property of their debtor, 
come within the provisions of the section of the Code which treats of this 
action. In the case of Prats v. His Creditors, 5th Robinson 288, the court 
held “‘a fraud perpetrated by the machinery of a judgment, when the courts 
themselves are made the unconscious instruments, is as liable to be questioned 
and annulled, as when effected by the legal forms of a contract ;” and in Stone 
v. Kidder, 6th Annual 552, the court said “every fraudulent. device, contri- 
vance or artifice, by which a creditor may have been injured, and from which a 
fraud upon his rights is practiced, is reached and remedied by this action.” 

It is therefore adjudged and decreed, that the judgment of the District Court 
be affirmed as to defendant Guyot ; that as to defendant, Hogan, the judg- 
ment be reversed; and it is further decreed, that plaintiffs, Blodget, Clark & 
Brown, recover of L. E. Guyot, fifteen hundred and eight dollars, thirty-eight 
cents, with legal interest from the 3d March, 1853; that the injunction herein 
issued, be perpetuated ; that the judgment in the case of J. S. Hogan v. L. £. 
Guyot, No. 6451 of the docket of the Fifth District Court of New Orleans, 
rendered on the 8th February, 1853, be avoided as to its effect upon the plain- 
tiff; that the proceeds of Sheriff's sale under execution in said suit be applied 
to the payment of the judgment rendered in favor of plaintiffs against Z. Z. 


Guyot ; and that the defendants and appellees, J. S. Hogan and L. £. Guyot, . 


be condemned, jointly and severally, to the payment of the costs of the present 
suit in both courts. 
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Marts Lorz v. Forcer & Lotz.—Brennen et als., Opponents. 
° 


4n exception relating to the form of the action can not be plead after answering to the merits. 
The prescription mentioned in Articles 1982, 1989 of the Civil Code relate to revocatory actions 
alone and not to simulated contracts. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Rosier, for plaintiff and appellant. H. D. Ogden and FP. on for 
defendants. 

Bucuanan, J., (Ocpenx, J., absent.) The plaintiff sued the defendants by 
the via executiva upon two notes amounting to $750 secured by a vendor's 
mortgage, to which he alleged that he had been subrogated. The property 
mortgaged was seized and sold by the Sheriff. It was adjudicated to plaintiff 
himself for $2,400, and plaintiff claimed to retain in his hands the balance of 
the price in satisfaction pro tanto of a special mortgage of $2,000, held by him. 
and which figured upon the certificate of mortgages as second to that on which 
the property was sold. Three parties, holders of judicial mortgages later in 
date than the two thousand dollar mortgage of plaintiff, filed third oppositions, 
claiming to be paid in preference to plaintiff, on the grounds that the vendor’s 
morigage was extinguished by payment; that the plaintiff was never subro- 
gated to the vendor’s mortgage, as he had pretended; and that his own special 
mortgage was a mere simulation, fraudulently contrived to cover the property 
of @efendants from bona fide creditors. The plaintiff and defendants separately 
joined issue with the third opponents, pleading a general denial, and specially 
avering the good faith and reality of the claims of plaintiff. This issue was set 
for trial; and on the day fixed for the trial of the same, plaintiff filed the fol- 
lowing exceptions : 

Ist. ‘That the petitions of the opponents set forth no legal ground for the 
third opposition and were contradictory pleas. 

2d. The prescription of one year. 

The court below did not err in overruling these exceptions. The first was 
filed too late, being an exception of form, pleaded after answering to the merits. 
The second, the plea of prescription, is founded upon the Articles 1982 and 
1989 of the Code, which relate to revecatory actions: the prescription of which 
does not apply, as has been frequently decided, to cases of simulated contracts. 
1 Ann. 182; ibid 262; 8 Ann: 627; 4 Ann. 400. 

On the merits we agree with the District Judge that the special mortgage 
for two thousand dollars, granted by defendants to plaintiff on the 1st March, 
1852, was simulated; and consequently that the plaintiff has no right to retain 
in his hands the bidante of the price of adjudication remaining after satisfac- 
tion of the executory process issued herein, to the prejudice of the opponents 
and appellees. 

Judgment affirmed, with costs. 
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Gutetr & Co. v. Mrs. Deranco anp Hussanp. 


Property of the husband on which the wife had a general mortgage was sold. The proceeds of that 
sale were applied in satisfaction of her mortgages. Held : The wife’s recourse against the property 
was exhausted, and the mortgage should be released. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
- Benjamin & Micou, for plaintiffs and appellants. Deranco, in p. p. and 
Parker & Pequet, for defendant. 

Bucnanax, J. The interest of Charles Deranco in certain real estate having 
been sold in execution, the District Court has distributed the proceeds in the 
following manner: Ist. To the city of New Orleans, seven hundred and twenty 
dollars for arrears of ground rent. 2d. To Mrs. Deranco, the balance of the 
price, after deducting the costs of suit, in part satisfaction of her mortgage 
claim against her husband. 

The plaintiff in execution, as warrantor of the title of the purchaser, prays 
that said judgment be amended, by decreeing the erasure of Mrs. Deranco’s 
mortgage, so far as they bear upon the property sold. We think him entitled 
to such a decree. The mortgages of Mrs. Deranco, which are general upon her 
husband's property, (see the decision in 6th Annual, 591,) exceed the amount 
for which this particular piece of preperty sold. The proceeds of that sale 
have been applied in satisfaction of her mortgages, by a judgment of which 
she does not complain; and her recourse against that property is exhausted. 
The purchaser is bound for nothing more than the price of adjudication. 0. 
P. 708. 

It is therefore adjudged and decreed, that the judgment of the District Court 
be amended ; that the mortgages recorded in the name of Elizabeth Nagle, 
wife of Charles Deranco, against Charles Deranco, het husband, be erased, so 
far as they bear upon the property sold in execution of a judgment in the case 
of F. Gillett & Co. v. Charles Deranco, in the Fourth District Court of New 
Orleans, being seven-eighths interest of Charles Deranco in a lot of ground in 
Toulouse street ; that in other respects the judgment appealed from be affirm- 
ed; and that the appellee, Mrs. Deranco, pay costs of this appeal. 





Stark, Day & Sraurrer v. Broom & Cavcatin—Crescent Murvat 
Insurance Company, Intervenors. 


A judgment will bewet aside where there is no contestatio tie between the parties to it. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Gaither, for plaintiffs. D. N. & W. D. Hennen, for defendants and ap- 
pellants. Cohen, for Crescent Mutual Insurance Company. Marke, for third 
opponent. 
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Srorrorp, J. The appellant, George L. Broom complains, that a personal 
judgment was erroneously rendered against him in favor of the intervenors, the 
Crescent Mutual Insurance Company. 

His complaint is well founded. There was no contestatio litis between him 
and the Insurance Company, nor does it appear that he was even cited to an- 
swer the petition in intervention. Citation was served upon Caughlin, who was 
at one time a partner of Broom, but it seems that the partnership had been 
dissolved previous to the filing of the petition in intervention. 

It is therefore ordered and decreed, that the judgment of the District Court 
in favor of the Crescent Mutial Insurance Company against George L. Broom, 
personally, for the sum of three hundred and sixty dollars, with five per cent. 
interest from the 1st of July, 1852, be annulled, avoided and reversed; and 
that there be judgment in favor of said Broom, as in case of nonsuit, with 
costs in both courts. 


Granite Insurance Company v. Praton et al. 


of 
tn an action by a corporation, if its existence be put at issue, it must be proved. 


PPEAL trom the Fourth District Court of New Orleans, Reynolds, J. 
. Dufour, for plaintiff. Schmidt, for defendants and appellants. 

Ocpen, J. Frangois Pralonand Jean Pralon, are appellants from a judg- 
ment rendered against them in solido, for the amount of four promissory notes 
executed by Frangois Pralon, made payable to his own order and by him en- 
dorsed in blank. 

Jean Pralon was not cited, and made no appearance in the court below, and 
on that ground the judgment against him must be reversed. The defence re- 
lied on by Frangois Pralon is, that the plaintiff failed to establish by legal 
proof, the existence of such a corporation as the Granite Insurance Company, 
alleged to have been created by the laws of New York. 

A printed copy of the charter, certified by 0. 0. Lathrop, agent, was offered 
in evidence, and objected to on the ground that it was not properly authenti- 
cated. We think the evidence was clearly inadmissible, and ought not to have 
been received. 

This suit is entitled, Granite Insurance Company v. F. Pralon et al., and is 
said, in the petition, to have been brought by @. 0. Lathrop, as agent of the 
company. We cannot give him a judgment, because he does not sue as the 
holder of the notes himself, and the legal existence of the corporation, to whom 
he alleges the notes belong, having been put at issue, no judgment can be 
rendered in their favor, without legal proof of their corporate capacity. 

It is therefore ordered and adjudged, that the judgment of the court below 
be reversed; that there be judgment in favor of Jean Pralon as in case of 
nonsuit; and that the case be remanded for a new trial as to Frangois Pralon, 
with directions to the court below not to receive in evidence the printed circu- 
lar of the company objected to by the defendant ; and that the costs of this 
appeal be paid by the plaintiff and appellee. 
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Wiyston v. Turrs, Fermorn & Hoparr. 


Plaintiff charged defendants with selling to them, through a broker, a note drawn and endorsed by 
M., and with causing M. to be alleged as solvent, when it was known to defendants that he was 
insolvent, and prayed judgment against the defendants for the amount of the note. Held ; The 
plaintiff’s proper remedy was in action to avoid the contract transferring the note. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Hiestand, for plaintiff and appellant. Goold & Stansbury, for defendants. 

Bucuanan, J._ The petition charges that defendants, being the holders of a 
note drawn and endorsed by one Montanye, who was insolvent to the know- 
ledge of defendants, put the same in the market, and caused the said Montanye 
to be represented as perfectly solvent ; through which false representations and 
fraud of defendants, the plaintiff became the purchaser of said note, which was 
protested at maturity for non-payment. Plaintiff sues defendants for the 
amount of the note, with interest and costs. 

The answer admits, that defendants had been the original holders of the note 
sued on; that they had put the same into the hands of a bill-broker for sale at 
the highest market value ; denies that they made representations to plaintiff, 
or any other person, as charged in the petition ; avers that plaintiff, in buying 
said note, could not have been made to believe that the maker was perfectly 
good and solvent, inasmuch as the note was offered to him and purehased by 
him, at an enormous discount. 

There was judgment of nonsuit, from which plaintiff has appealed. 

We think plaintiff has mistaken his remedy. Defendants were not endor- 
sers of the note, and supposing the allegations of the petition to be true, plain- 
tiff, could not claim the payment of the note at the hands of defendants, but 
only a return of the price paid by him for the note. ©. C. 2619. 

There is a prayer for general relief; but this cannot entitle him to a decree, 
which is inconsistent with the special remedy sought. That remedy is the spe- 
cific performance of the contract of Montanye ; while the law only admits an 
action for the avoidance of another contract, to wit, that of transfer or sale of 
Montanye’s note. Brown v. Schmidt, 7 Ann. 349. 

Apart from this technical objection, the plaintiff has failed to make out his 
case by evidence. The defendants have not been connected with the purchase 
of the note by plaintiff. That purchase was made from a broker named Levy, 
and the ostensible holder of Montanye’s note when purchased, was one Donald- 
son, who received its proceeds. The broker Tufts, through whom defendants 
sold the note, appears to have disposed of it to Donaldson, who paid him for 
the same. The answer is not viewed by us as containing an admission that 
plaintiff purchased the note from defendants. The allegations of the petition 
concerning representations of the solvency of Montanye, having been made to 
plaintiff at the time of the purchase, are distinctly disproved by Levy. 
Judgment affirmed, with costs, 
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Livaupais v. Spear. 


It is competent for the court of the first instance, without motion made by either party, torefer a 
cause to a jury, when the nature of the questions involved, seems to render it proper that a jury 
should pass upon them. When the cause has been referred, the right to a jury trial can only be 
dispensed with by the consent of both the parties. ; 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Legardeur & Bonford, for plaintiff Roselius & Warfield, for defendant 
and appellant. 

Bucuanay, J. After issue joined, this cause was called in due course for 
trial before the District Court, neither party having prayed for a jury. Evi- 
dence was given on both sides, argument heard, and the cause taken under 
advisement on the 26th of February, 1853. On the 9th of April, 1853, there 
appears of record an order in these words : 

“In this case, the court considering that the issue involved is one which 
ought to be submitted to a jury—It is therefore ordered, that the same be 
transferred to the jury docket, and set for trial accordingly.” 

This order appears to have been made, without motion or appearance of 
counsel, and ez proprio motu. On the 19th of April, 1853, was the following - 
entry : 

“Tn this cause, the counsel for plaintiff having moved the court to rescind 
the order rendered herein on tho 9th of April, 1853, and the court considering 
that the case would be submitted to the jury under circumstances more disad- 
vantageous to the plaintiff than those under which it was submitted to the 
court—It is ordered, that the order rendered herein on the 9th of April, 1853, 
directing the case to be tried by a jury, be rescinded and set aside.” 

From a bill of exceptions taken to this last ruling, it appears that, when it 
was made, a jury was in attendance to try the cause in conformity with the 
order of the 9th of April; and that the case was at once retaken under advise- 
ment by the court, although the defendant claimed a trial by jury, under the 
first order. At the bottom of this bill of exceptions, we find the following 
remarks of the Judge : / 

“This case was transferred to the jury docket upon the supposed consent of 
the counsel on both sides, that the case would be tried substantially upon the 
testimony as it stood in the record, when submitted to the court. No réexami- 
nation of witnesses was contemplated at the time the order was made. This 
does not appear to have been the understanding of the counsel for the defence, 
who were prepared to enter upon the trial of the case de novo, under circum- 
stances which would have placed the plaintiff in a more disadvantageous posi- 
tion than he stood in before the court, on the trial of the case—the order refer- 
ring the case to a jary was therefore rescinded.” 

In the oral argument on the appeal, we have understood the counsel of plain- 
tiff as contesting the right of the District Judge to refer the cause to the jury 
docket proprio motu, and as justifying its restitution to the decision of the 
court, by the supposed illegality of the previous order. This is far from being 
the reason given by the Judge himself for rescinding the order, neither do we 
consider the position as tenable. It it is well settled, that it is legal for the 
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court of the first instance, without motion made: by either party, to refer a 
cause to a jury, when the nature of the questions involved, seems to render it 
proper that a jury should pass upon them. 6 N.S. 265. 1 Rob. 73. 1 Ann. 
216. 

The legality of the order of the 9th of April, 1853, upon the ground assigned 
in that order, being established, it appears to follow, as a necessary conse- 
quence, that a right to a jury trial had been acquired, which could only be 
waived by consent of both parties. The case cannot be distinguished from that 
of a jury awarded on the prayer of one of the parties ; which, there is no 
doubt, that party is not at liberty afterwards to dispense with, unless with the 
consent of the opposite party. 2M. R. 48. 

It is therefore decreed, that the judgment of the court below be reversed, 
and that the cause be remanded for trial before a jury; the plaintiff and ap- 
pellee to pay costs of appeal. 


Tue Strate or Lovisrana v. Apam GarpNgeR anv Wire. 
The defendant, in a criminal action, is entitled to a reasonable time to move in arrest of judgment. 


A PPEAL from the First District Court of New Orleans, Robertson, J. 
Morse, Attorney General, for the State. Schmidt, for the accused. 

Sporrorp, J. The wife of Adam Gardner was found guilty, under an in- 
formation, for selling spirituous liquor to a slave, without the proper authori- 
za 

It appears from a bill of exceptions, signed by the District Judge, “ That 
immediately after the jury had rendered their verdict, notwithstanding the de- 
fendant informed the court, through her counsel, that it was her intention to 
move in arrest of judgment on various grounds, as well as to apply for a new 
trial, for reasons which her counsel was not then prepared to set forth and 
argue, and that she required some time to prepare said motion in arrest of 
judgment as well as said application for a new trial, the court refused to grant 
her any time to prepare said applications, and immediately proceeded to sen- 
tence her.” 

In so doing, the court erred. 

The right to move for a new trial is guarantied to defendants in the smallest 


civil cases. In criminal cases, the same right exists, as also the additional right. 


of moving to arrest the judgment for defects apparent on the record. These 
rights may be waived by the parties, but they cannot be denied by the courts 
To refuse a reasonable time for the exercise of a right is tantamount to a denial 
of the right itself. This is exemplified in the present case. Some time was 
waisted in discussing the question, whether the judgment could properly have 
been arrested. This discussion was as premature as the judgment. There is 
no motion in arrest upon the record; and we do not sit here to try imaginary 
issues. 

The Act of April 2d, 1882, requires that the fine and costs shall be paid in 
open court, immediately after the judgment of condemnation shall have been 
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pronounced, not that judgment shall be pronounced immediately after the ver- 
dict of guilty shall have been rendered. Bul. & Car. p. 71. 

According to Hawkins, the rule in the King’s Bench, in cases of misdemean- 
ors, was that four days should elapse between the conviction and the judg- 
ment, if there were so many days in the, term remaining. Hawkins, b. 2, c. 
48, s. 1. 

Tt is said by Chitty, that the court, if they grant a rule nisi for a new trial, 
will, at the instance of the party applying, make it a part of the rule, that the 
defendant shall have a certain time, ¢. g., three days, to move in arrest of judg- 
ment, after they shall have given their opinion upon the motion for a new trial, 
or the defendant may obtain a rule in the alternative; though, as the motion 
in arrest of judgment may be made at any time before judgment is pro- 
nounced, it should seem that such a special rule is not necessary. 1 Chitty’s 
Crim. Law, p. 654. 

The analogy between criminal and civil proceedings in the English courts, in 
regard to these matters of practice, is very striking. 

Our Code of Practice relates to civil proceedings alone; but, by analogy, it 
may occasionally afford a safe guide in criminal proceedings. 

The Distriet Judges themselves are authorized to make rules of practice to 
be observed in their own courts, where the laws are silent. 

We are not called upon to determine what a reasonable time for the prepar- 
ation of the motions in question would be ; we only say that the Judge erred 
in refusing to grant any time whatever. 

It is therefore ordered, that the sentence pronounced against the defendant 
herein, upon the 26th of June, 1854, be set aside and annulled as having been 
prematurely pronounced, and that the cause be remanded with leave to the 
said defendant to make motions for a new trial and in arrest of judgment, and 
for further proceedings according to law. 





Caries Scumipt v. Jonn Bravunn. 


Litis pendem is not necessarily a peremptory exception ; for, if the litigation pleaded in the excep- 
tion be at an end when the exception is argued, the exception falls as a matter of course. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Dueros and Halen, for piaintiff. Budd, for defendant and appellant. 

Bucnanan, J.* On the 9th of February, 1850, plaintiff sold at public auc- 
tion a lot of ground, which was adjudicated to defendant for twelve hundred 
dollars, payable one-fourth cash and the remainder at six, twelve and eighteen 
months credit. The defendant deposited the cash with a notary, who abscond- 
ed with it. Afterward, defendant sued plaintiff for a conveyance of the pro- 
perty; but it was decided in the last resort, that he was not entitled to have 
the land, the money taken by the notary being at his risk, and not at that of 
the vendor, from the time of its deposit. See the case of Brown y. Schmidt, 
reported in 7th Annual, page 849, which was decided at the June term, 1852. 
In that case, Schmidt, the present plaintiff, had pleaded in reconyention, claim- 


—_— 


*Spoford, J., declined to take any part in this case.—Rep. 
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ing the price of the land sold. This reconventional demand was rejected by 
the same judgment of the Supreme Court. The present suit was brought in 
February, 1852, tendering a title accompanied by a clear mortgage certificate. 
Defendant first filed the exception of litis pendem, the reconventional demand 
being then pending in the Supreme Court. This exception was tried in June, 
1852, after the decision of that case, and was overruled; which forms the first 
ground of complaint of appellant. We do not think the Judge erred. Litis 
pendem is not necessarily a peremptory exception. Itis cured by the termin- 
ation of the suit mentioned in the plea. Such was the case in the present 
instance. The litigation pleaded in the exception being at an end when the 
exception was argued, the exception fell to the ground as a matter of course. 

Upon the merits, the plaintiff is entitled to recover, The incumbrance upon 
the property sold, appears by the mortgage certificate to have been raised on 
the 14th of May, 1850, and the defendant was duly put in default by the tend- 
er, on the part of the plaintiff, on the 2d of February, 1852, of a fulfilment of 
his obligation as vendor. ©. C. 1907. There is something in the evidence 
which might induce the belief that defendant had previously put plaintiff in 
default—it is the admission of record, that Mr. Gaiennié would have stated, if 
present, that he served a letter on Schmidt, putting him in default, previous to 
the institution of the first suit. But this pretended putting in default was evi- 
dently defective, as remarked by the District Judge, in this, that there was no 
tender by Braunn to Schmidt of the cash portion of the price; which, on the 
contrary, Braunn contended, in that first suit, was well paid to the notary- 
Notwithstanding the long time that intervened, the obligations arising out of 
the adjudication at anction, always existed until put an end to by a formal de- 
fault. » 

The appellant complains of the allowance of interest from the day of sale. 
We think, under the circumstances, it should run from the date of putting in 
default, which, as we have seen, was the 2d February, 1852. And as the terms 
of sale were one-fourth cash, one fourth at six months, one-fourth at twelve 
months, and one-fourth at eighteen months, the notes bearing interest at six per 
cent. from date to maturity, and if not then paid, to bear eight per cent. in- 
terest, we would be carrying out the intentions, and satisfying the rights of the 
parties, by considering the maturity of the notes for the price to have been 
respectively the 5th of August, 1852, the 5th of February, 1853, and the 5th 
of August, 1853; being, six, twelye and eighteen months after the 2d of Feb- 
ruary, 1852, with the days of grace added. 

It is therefore adjudged and decreed, that the judgment of the District 
Court be amended ; that plaintiff recover of defendant, twelve hundred dol- 
lars, with interest, at the rate of five per cent. on three hundred dollars from 
the 2d February, 1852, until paid; at the rate of six per cent. on three hun- 
dred dollars from February 2d, 1852, until August 5th, 1852, and at the rate 
of eight per cent. after August 5th, 1852, until paid; at the rate of six per 
eent. on three hundred dollars from February 2d, 1852, until February 5th, 
1858, and at the rate of eight per cent. after February 5th, 1853, until paid ; 
at the rate of six per cent. on three hundred dollars from the 2d February, 
1852, until the 5th of August, 1853, and at the rate of eight per cent. after the 
5th of August, 1858, until paid. It is further decreed, that in other respects, 
the judgment of the District Court be affirmed ; and that the plaintiff and ap- 
pellee pay costs of appeal. 
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Successton or Jonn B. Barxer—Nos. 3496 and 3821. 


It can not be urged by way of opposition to an Executor’s account that the legacies are illegal— 
“ being disguised donations in trust, for a concubine of the deceased’’—such an objection must be 
made the subject of a separate and direct action against all the parties interested in maintaining 
the will, or who are in possession of the property derived by it. 

A legacy of the rent of a house to A. during her life, and of the house itself to B. after her death, 
is the legacy of the usufruct to one, and of the naked ownership to another, which is allowed by 
law. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Stockton & Steele and Pitts, for appellants. J. C. Clarke, for appellees. 

Bucnanan, J. George Lynch, surviving executor of the last will of John B. 
Barker, was sued for an account, on the 30th October, 1852, by Joshua Barker 
and others, claiming to be the next of kin and heirs at law of the testator. 

The representatives of Charles A. Jacobs, the other executor of Barker, 
(said Jacobs being dead) were made parties defendant. 

To this suit all the defendants excepted that they had already filed a final 
account and distributed all the effects of the succession. 

This exception was, after hearing, overruled; and the defendants answered, 
by pleading the general issue; denying specially that plaintiffs are heirs of 
Barker and entitled to an account; and reiterating their plea, already over- 
ruled, that they had rendered a final account, which had been homologated. 

Upon this issue, the District Court rendered judgment on the 10th Septem- 
ber, 1853, recognizing the petitioners as sole heirs at law of John B. Barker, 
and that George Iyrch, surviving executor, be ordered to file an account of the 
receipts and expenditures of said executors as such, and of their acts and 
doings in the premises since the rendition of their last account. From this 
judgment, the petitioners have appealed through abundant precaution. It 
seems to us that it granted them all that they asked, and left open all the ques- 
tions subsequently made upon the construction of the will of Barker, and the 
lapsing of certain legacies contained therein. These questions seem to have 
been touched upon by the District Judge in his reasons for judgment; but 
they do not appear either in the pleadings or in the decree; and we consider 
the decree alone, as the judgment between the parties. If there were any 
difficulty upon this point, it is removed by the interlocutory judgment already 
mentioned, overruling the exception of defendants. 

The surviving executor, Lynch, filed an account, in obedience to the judg- 
ment of 10th September, 1853. . 

It is opposed by the heirs at law : 

Ist. Denying the correctness of the charges for moneys paid, contained 
therein. 

2d. Alleging that the executor had come into the possession of ceriain pro- 
perty of the estate for which he is bound to account to them, and has not done 
80; namely, three brick houses on North Market street, and two brick houses on 
St. Thomas street. That the three brick houses in Market street were devised 
in the will of Barker, by particular legacy, to certain persons who have no 
existence. And that the legacy of one of the houses in St. Thomas street to 
George Lynch is void, because it was not to take effect until an uncertain time 
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after the death of the testator, the property being vested by the will in the 
mean time, and after Barker's death, in the deceased himself, which is a dis- 
position impossibie in its terms, and therefore illegal and void. 

It is also alleged in this opposition that the legacies contained in the will to 
Charles A. Jacobs, to Lynch and Jacobs, and to George Lynch, are illegal and 
void, being disguised donations in trust, for a concubine of the deceased. - 

We agree with the Judge of the District Court, that this last mentioned 
ground of opposition is not properly a subject of opposition to this account. It 
goes in fact to annul the will, and as such should be the subject of a separate 
and direct action against all the parties interested in maintaining the will, or 
who are in possession of the property devised by said will. 

Upon the ground of the non-existence of the three legatees described in the 
will as the children of Charles A. Jacobs, no evidence exists in the record, nor, 
(so far as the record informs us,) was any evidence offered upon the subject. 

The legacy of the rent of a house in St. Thomas street to the testator’s 
sister, during her life, and of the house itself to George Lynch after her death, 
is regarded by us as the legacy of the usufruct to one, and of the naked own- 
ership to another; which is allowed by law. C. C. 532, 1509. 

The charges contained in the account were proved. 

The judgments of the District Court appealed from are therefore amended, 
by reserving to the appellants their right to sue for the revocation of the will 
of John B. Barker; and with this amendment are affirmed; costs of the first 
of these appeals (No. 3321,) to be paid by the appellants, and those of the 
second appeal (No. 3496,) by the appellees. 


Jean Pierre Boissy v. Louisa Lacov, f. w. e. 
Simulated assignment. The case presents a question of fact only. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
J. 0. David, for appellants. St. Paul & Bouney for Frois & Co. Bon- 
Sord, for Letchford & Co. 

Srorrorp, J. Prosper Rideau appeals from a judgment discharging a rule 
which he had taken upon 7. Frois & Co. and Wm. H. Letchford & Co., to show 
cause why he should not be paid in preference to them, out of the proceeds of 
the order of seizure and sale in this case. 

Boissy was the holder at maturity of the note and mortgage upon which the 
order of seizure and sale issued. He prosecuted the seizure in his own name, 
It was not until after his creditors Frois & Co. and Letchford & Co. had attached 
his interest in the suit that Rideau presented himself in court as the real party 
plaintiff. 

He appeared by the same attorney, who had represented Boissy in conduct- 
ing the seizure and sale. He produced an assignment by private act from the 
original plaintiff to himself, purporting to have been executed a few days before 
the attachments were levied by Boissy’s creditors. The record compels us to 
add that the only witness who offered to prove the date of the transfer and the 
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fact of its notification to the defendant, Lacou, is the attorney at law who first 
brought the suit for Boissy, after his rights were attached took the rule for 
Rideau, and now files a brief in this court, referring us to his own testimoney 
2 as a basis upon which he claims a reversal of the judgment. 
* The attaching creditors contend that this assignment was a mere simulation 
: concocted to shield the property of their debtor from pursuit. The document 
itself is clothed in a suspicious garb. “Je soussigné transfére & Mr. Prosper 
Rideau tous mes droits, titres et intéréts dans cette affaire pour la somme de six 
cents piastres, montant que je lui dois pour m’avoir passé le billet hypothécaire 
pour lequel j’ai obtenu un ordre de saisie et de vente dans cette affaire dans la 
dite cour.” If any reliance is to be placed upon this instrument, Rideau sold 
to Boissy without security and on an indefinite credit, a note amply secured by 
mortgage and payable by a specified day; and, on the other hand Boissy, 
bound himself to pay Rideau six hundred dollars fora note of five hundred 
dollars which he never negotiated but kept till its maturity and then put in 
suit. These things are so contrary to the usual course of dealing among men 
that they are not credible without further explanation. The surrounding facts 
as well as the intrinsic appearance of this pretended assignment lead us to the 
conclusion that the District Judge did not err in refusing to recognize its verity. 
It is therefore ordered and decreed that the judgment appealed from be 
affirmed with costs. 



















J. P. Scantan & Co. v. W. 8S. Warwick anv Wire. 







Where the wife is not separated in property from her husband or has not the administration of her 
paraphernalia, a debt contracted by her is a charge on the community for which her husband is 
alone liable and can alone be sued. ; 

C. ©. 2871, 2372 











PPEAL from the Fifth District Court of New Orleans, Augustin, J. 

Larue & Whittaker, for plaintiffs. W. D. Hennen, for defendants and 
appellants. 

Voorutes, J. The plaintiffs allege in their petition that they sold to Mrs. 
Warwick, a married woman, merchandize amounting to the sum of $1136 10, 
a the payment of which was assumed by her husband and co-defendant, who 
; ©. executed in their favor for the amount thereof the two promissory notes de- 
clared upon, and which were duly protested at maturity. Whereupon they 
pray that the defendants may be condemned‘to pay them in solido the amount 
of said notes. 

In the answer, the husband admits his liability, but the wife denies specially 
that she is in any manner indebted or liable to the plaintiffs. 

The District Court having rendered judgment in favor of the plaintiffs as 
prayed for, the wife, assisted by her husband, has appealed therefrom. 

The record shows that the notes sued upon, were given by the husband as 
alleged in the plaintiffs’ petition. It is neither alleged nor shown that the wife 
was ever separated in property from her husband, or that she had the admin- 
istration of her paraphernalia. It is clear as the general rule that the debts 
contracted during the marriage enter into the partnership or community of 
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grins, and must be acquitted out of the common fund; and it is immaterial 
whether contracted by the husband or wife. C. C. Art. 2371, 2372. The 
husband,as the head and master of the community, is alone liable and suable 
for the debts due by the community, the wife not being in any wise liable 
therefor. 

It appears to us clear, under the pleadings and evidence in this case, that the 
plaintiffs were not entitied to a judgment against the appellant. 

It is therefore ordered and decreed that the judgment of the District Court 
in favor of the plaintiffs against the appellant Mrs. Warwick be avoided and 
reversed at the appellees’ costs for the proceedings as to Mrs. Warwick in both 
courts, and that said plaintiffs’ demand against her be rejected. 


Joun McDoweut, Jr. v. C. A. Croox—Spreaxe & McCreary, 
Garnishees. 


The answers of the garnishees must be taken as full proof against the seizing creditor until they 
are contradicted by other evidence. 

A surety can not compensate his contingent liability as such, against a deposit, unless the deposit 
has been made exp-essly to guarantee the depositary against such contingent liability. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Price, for plaintiffand appellant. Upton, for defendant. Race & Foster, 
for garnishees. McCarty & Holland, for intervenors. 

Bucuanan, J. (Ocpen, J., dissenting.) Plaintiff obtained judgment against 
defendant, upon confession, in February, 1851, for the sum of $3,234, with 
interest. In April, 1851, plaintiff recovered, by judgment on third opposition, 
a portion of the proceeds of property sold under execution, the amount of 
which portion is left uncertain by the record, but which did not exceed $688, 
leaving a balance of more than two thousand dollars of his judgment unsatis- 
fied, for which an alias fi. fa. was issued on the-24th April, 1854, and process 
of garnishment served on the 25th of the same month on Speake & McCreary. 
The plaintiff traversed the answers of the guarnishees to interrogatories, and 
ruled them to show cause why they should not be condemned to pay the 
amount of the judgment, on the grounds: 

Ist. That the answers are not full, clear, and categorical. 

2d. That garnishees*have in their hands, by their own showing, two thou- 
sand dollars belonging to defendant. 

8d. That garnishees can not compensate against the amount in their hands, 
their liabilities, real or supposed, as sureties of defendant upon a certain con- 
tract of charter party. 

4th. That the answers are untrue, as appears by judicial admissions of the 
garnishees. 

The answers of the garnishees to interrogatories, are to the effect, that defen- 
dant deposited with them on the 23d March, 1854, a sum of two thousand 
dollars, and that subsequently a settlement of accounts was made between 
them, at which seven hundred and thirty-eight dollars and eighty-five cents 
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was allowed and paid to the garnishees by the defendant out of the said sum de- 
posited, leaving a balance in garnishees’ hands to the credit of defendant, of 
$1,261 15. The garnishees do not state in express terms that the money was 
deposited with them for any particular purpose, but they claim to hold the 
balance of $1,261 15, subject to the payment of claims against the steamboat 
Texas, incurred between the 13th July, 1853, and the 13th December, 1853, 
during which period the Texas was running for account of defendant under a 
charter party, in which garnishees were sureties of defendant. The garnishees 
aver, moreover, that they have paid since the attachment, a claim against the 
boat of $128, out of the balance of $1,261 15 in their hands, and that other 
claims (not specified) are coming in. 

To contradict these answers, plaintiff has given in evidence the pleadings in 
a suit pending between Crook, plaintiff, and Speake & McCreary, defendants ; 
in which Crook claims the return of the two thousand dollars deposited, and 
Speake & McCreary make allegations substantially the same as they have 
made in their answers to these interrogatories, which we observe were filed on 
the same day as their answer to the petition of Crook. The only material 
difference between the two answers, is that Speake & MeCreary declare in 
their answer to Crook’s suit that the charter party for which they were Crook's 
securities was dated the 13th June, 1853, and expired five months after that 
date, or on the 13th November. But the garnishees have not averred in the 
said answer, any more than in their answers to interrogatories, that the depo- 
sit was made for the purpose of guaranteeing them from loss by their surety- 
ship for the charter of the Texas. We view this however as of no great con- 
sequence. If they have paid these claims out of moneys in their hands be- 
longing to Crook, we consider such payment as made by ‘hem as Crook’s agents, 
and although they may be hereafter compelled to prove the reality of such 
payments in the suit instituted by Crook against them, vet for the purposes of 
this garnishment the answers of the garnishees must be taken as full proof 
against the seizing creditor of Crook until they are contradicted by other evi- 
dence; which does not appear to us to have been done. According to the 
answers of the garnishees, then, the balance in their hands belonging to Crook, 
at the time of the attachment, was $1,261 15. It must be remarked that we 
do not recognize the.right to compensate a contingent liability as surety, 
against a deposit, unless the deposit has been made expressly to guarantee 
the depositary against such contingent liability. Consequently, no necessity 
exists for postponing the enforcement of the garnishment until after the de- 
cision of the case in the Sixth District Court of Crook v. Speake & McCreary, 
The issue of that suit may render the latter liable for a further sum than is 
acknowledged by their answers to interroggtories to be in their hands. But 
that circumstance does not interfere with the right of tha plaintiff to make 
them liable for the amount acknowledged. It may further be observed, that 
any payments made by the garnishees, on account of claims against the Texas 
after the service of citation in the suit of Crook, could scarcely be viewed as 
made under a mandate from Crook, that suit having put an end to such sup- 
posed.mandate; neither could such payments made after the service of the 
garnishment avail aught against plaintiff, whose rights have been fixed by such 
service. : 

It is therefore decreed, that the judgment of the District Court be reversed, 
and that plaintiff, John McDowell, Junior, recover of Speake & McCreary, ap- 
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pellees, twelve hundred and sixty-one dollars and fifteen cents, with legal in- 
terest from April 25th, 1852, until_paid; and that appellees pay the costs of the 
rule in both courts’ 


Ocprn, J., dissenting. The answer of the garnishees appears to me to be eva- 
sive as to the date of the settlement by which the sum of $738 85, was agreed 
by the defendant to be paid, out of the sum previously deposited with them. 
They say that the sum of $2,000 was deposited with them by Crook on the 23d 
of March, and that at a subsequent period, the settlement with Crook was made ; 
but was that settlement prior or subsequent to the attachment; unless prior to 
it the rights of the plaintiff were not affected by it. The garnishees must have 
known that it was essential to fix the date of that settlement, and their failure 
to do it, or to ask leave to make their answer more explicit when called on by 
rule to show cause why they should not be condemned to pay the amount, 


subjects them to liability under the rule laid down in Kirkman v. Hill, 16 L. 
R., 523. 


I think there should be judgment in favor of the plaintiff for the whole 


amount of the deposit made by the defendant in the hands of the garnishees 
on the 23d of March. 


Brack v. THe Carrottton Rartroap Company. 


The plaintiff’s son, a lad of fourteen, a passenger im the cars of the Carrollton Railroad Company, 
had both legs broken by the upsetting of a car. The accident was caused by the negligence of a 
servant of the company. Hed: 

1, It is an implied condition of the contract of Railread Companies with each passenger, that he 
shall not be put in jeopardy of life or limb, by any fault—even the slightest—of the servants of 
the company. 

2. Under Article 1928 of the Civil Code, paragraph 3, it is competent for the jury to assess heavier 
damages than the actual pecuniary loss proved. 

8. In an action by a father against a Railroad Company for damages to his minor son, received in 
consequence of the negligence of defendant's servant, it is competent for the jury to take into con- 
sideration not only the charges for medical attendance, including medicines and nursing, but the 
loss arising from the neglect of plaintiff’s business during his son’s illness. It is competent for 
the jury to take into consideration also, the prospective loss to the father likely to arise from the 
crippled state of his son. 

4. But the jury cannot, in such a case, take into view the shock to parental feelings, in conse- 
quence of the injury to the child, and assess vindictive damages in favor of the parent—such 
damages being recoverable only by those who, in their own proper persons, are victims of the 
misconduct of the servants of such companies. 

5. For the damages suffered by the child himself, the father could, by virtue of the paternal author- 
ity, have brought an action for the child’s use. 

The civil action for offences and quasi-offences is given by Article 2294 of the Code. This article 
designates the purpose and limit of the action. It is simply reparation—a just and adequate com- 
pensation to the plaintiff for the injury received by him from defendant. It suggests no’ idea of 
revenge or punishment. Nor is there any thing in the Code or settled principles of our law, which 
sanctions punitory, vindictive, or exemplary damages. Where the immediate sufferer is plaintiff, 
as he is te be indemnified, every circumstance tending to his injury, whether in mind, body or es- 
tate, may be taken into view; but considerations cannot be entertained which do not relate to 
the consequences of the injury to the sufferer. The true issue in the action is the guilt of the de- 
fendant, and the damage it did to the plaintiff. Criminal punishment is not to be inflicted ina 

” eivilaction. Slidell, C. J. dissenting. 
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Buack For discussion of the doctrine of offences and quasi-offences, see the dissenting opinion of Slidell, 
2. C. J, 
Cannouuton R-R- © & 951, 267, 1928, 2294. 


HIS case was tried by a jury, before the First District Court of New Or- 
leans, Larue, J. 
Goold and R. Hunt, for plaintiff: 


Butterfield v. Forrester, 11 East, 60. The plaintiff was riding along a road, 
at a furious rate, and fell against an obstruction, negligently Jeft upon the road 
by the defendant. Lord Ellenborough said: “Two things must concur to sup- 
port this action. An obstruction in the road by the fault of defendant, and no 
want of ordinary care to avoid it on the part of plaintiff.” 

And in Bridge v. Grand Junction Railway Company, the point was pre- 
sented as a question of practice, and Lord Abinger said: The negligence of the 
plaintiff, in order to preclude him from recovering, must be such as that he 
could, by ordinary care, have avoided the consequences of defendant's negli- 
gence. 3 Mason & Welbsy, 247. a 

In Davis v. Mann, 10 Mason & Welbsy, 545: The defendant negligently 
drove his horses and wagon against and killed an ass, which plaintiff had left 
fettered in the highway, and which could not get out of the way. Baron Parke 
said: “ Although the ass may have been wrongfully tiere, still the defendant 
was bound to go along the road at such a pace as would be likely to prevent 
mischief. Were this not so, a man might justify the driving over goods left 
on a public highway, or even over a man lying asleep there, or the purposely 
running against a carriage going on the wrong side of a road.” 

In Sills v. Brown, 9 Carr. & Payne, 601; The plaintiff's barge, which was 
collided by the defendant’s brig, and much injured in consequence of the pro- 

tion of the brig’s anchor, Justice Coleridge laid down the true rule by say- 
ing; “The position of the anchor will not be sufficient to make the defendant 
liable, if the plaintiff, by his servants, substantially contributed to the occur- 
rence of the injury—not to its amount, but to the occurrence of it.” 

In Raisni v. Mitchell, idem. 613: The jury found there was some fault on 
both sides, and being asked by Chief Justice Tindal, if they had considered 
the whole matter, the foreman replied in the affirmative. Then the defendant’s 
counsel claimed the verdict ; but the Judge said, “‘no—there may be faults to 
a certain extent.” Of course, his language meant, that the jury having con- 
sidered the facts on both sides, had, by giving plaintiff a verdict, substantially 
found that the fault on his side had not tended to produce the injury. 

Smith et al. v. Dobson, 3 Mann & Gragn, 59, (E. C. L. 40,) was a case of 
collision. The plaintiff's barge was sunk by defendant’s steamboat. The 

intiff’s vessel, it was contended, was insufficiently manned, the barge over- 

ed, badly trimmed, &c., and that, therefore, the plaintiff was in fault. The 
Lord Chief Justice instructed the jury, that the plaintiff could not recover, if 
the misconduct of his servants or the insufficient manning of his barge had 
contributed to the loss. In returning a verdict, the foreman stated they con- 
sidered the blame not attributable to defendants alone, and that the barge was 
not properly trimmed. , 

On a motion for a new trial, it was claimed that the verdict should have been 
for defendant, as the jury found there had been fault on plaintiff’s side. But 
the court was unanimous in refusing to disturb the verdict, considering that 
the jury had kept in view the amount and nature of the plaintiff's fault, and 
that it had not tended to produce the injury. , 

In Greenland v. Chaplin, 5 Welbsy, Hurlstone & Gordon, 243,. was a case 
of collision. The foregoing cases were cited with approbation. Pollock, C. B., 
said: ‘‘I entirely concur with the rest of the court, that a person who is guilty 
of negligence, thereby producing injury to another, has no right to say, ‘Part 
of that mischief would not have arisen if you had not been guilty of some 
negligence.’ I think that where the negligence of the party injured did not, 
in any degree, contribute to the immediate cause of the accident, such negli- 
gence ought not to be set up as an answer to the action,” &c. ; 

In Beers v. Housatonic R. R. Company, 19 Conn. 566, the court went even 
further, and said: ‘“ The plaintiff is bound to exercise reasonable and ordinary 
care; and in determining whether there has been such want of proper care, the 
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circumstances of the case, such as the tender- age of the plaintiff, should be Biack 
considered ; and if the plaintiff is a child without ordinary judgment or dis- ¢, ssouvow RR’ 


cretion, and conduct, on his part, which provoked the injury, was the result of 


childish instinct, which defendant might easily have foreseen, the latter would,. 


in that case, be liable for his own negligence, though the act of the plainti 
“4 with it.” See Bige v. Gardner, 19 idem, 507. OR ae 

The defendant pretends that the plaintiff can recover nothing on behalf of 
his son, and that the relief must be restricted to ae for his mere outlay 
in obtaining the child's cure. It was said that if plaintiff should recover; even 
then his son would be entitled to an action. ih, ates ; 

But who is to bring this action? Can a minor bring’a suit? We will quote 
no law to prove this to be impossible. Then his tutor or his parent must ree 4 
it. But he can have no tutor if his parents be alive. Upon the death of 
parents a tutor is to be appointed. Upon the death of one of them the survi- 
vor occupies this relation to him. C. C. 268. 

“In our judgment, there can be no tutor to a child while the father and 
mother are alive.” Acosta v. Robin, T N. 8. 388. 

“During the lifetime of both father and mother, tutorship is unknown to fhe 
law, minor children, during that period, .being exclusively under the paternal 
authority.” State v. Parish Judgé of Orleans, 6 L: R. 365. Handy, Under- 
Tutor, v. Parkison et als., 10 L. R. 98. 

“Fathers and mothers shall have, during marriage, the enjoyment of their 
children’s estates until their majority or emancipation.” ©. C. 239. 

“Fathers and mothers owe protection to their children ; and, of course, they 
may, as long as their children are under their authority, appear for them in 
court in every kind of civil suit in which they may be interested,” &c. Idem, 
251. 

“The father is, during marriage, administrator of the estate of his minor 
children.” Idem, 267. 

These citations make it clear that no one can appear in court to fam 
any claim, in reference to this lad, except the plaintiff, Charles Black, his 
father. If this lad had been guilty of an act of mischief, by which the prop- 
erty of the company had been injured, would the latter have an action against 
the child to repair the damage? Certainly not. His father woild be ati- 
swerable, and an action ell lie directly against him. A’ minor cannot be 
sued. COlereland y. Mayo, Tutor, 19 L. R. 417. “The father,” or, after his 
decease, the mother, is responsible for the damage occasioned by their minof, 
or unemancipated children residing with them, or plaéed by themy‘under the 
care of other persons,” &c. C.C. 2297. : 

If the plaintiff must pay the damages his son may occasion; hé has a right 
to collect such damages as may be occasioried by an injury tohisson. The 
construction defendant gives to our laws on this subject, is too grossly unjust 
to be admitted for a moment. This interpretation is a virtual refusal of all 
relief to a minor who may be maimed for life. 

1. It is said the plaintiff carinot maintain the action. 

2. The law distinctly says the minor cannot bring the action. 

3. Ergo—Nobody can bring the action. 

The common law authorities, referred to by defendants, concerning the right 
of a father.to sue have no bearing on this case. By that system it is said that 
a father can recover nothing beyond his actual cathy in such cases. This is 
accounted for by the fact, that by the principles of the common law, the father 
is not bound to pay for his child’s maintenance, and should, therefore, not re- 
cover damages for an injury done his child. The father, by the common law, 
is obliged to only such of his children as may by accident, youth, or 
disease, be disabled from work, whereas, by the civil law, the father is com- 
pelled, absolutely, to support his offspring. Blackstone, vol, 1, p. 449, says: 
‘“* No person is bound to furnish a maintenance for his issue, unless where the 
children are impotent and unable to work, either through ema 6 disease, or 
accident, and then is only obliged to find them with necessaries, the penalty on 
refusal being no more than 20s. a month.” See Lecture XVI. 

“A third person, who supplies an infant with necessaries, cannot maintain 
an action against the parent therefor, unless the latter has expressly or implied- 


ly contracted to pay the amount, there being no legal obligation on the ince 


to support his child independent of the statute provisions.” Raymond v. 
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— 10 Barbour, 483. Sce Dennis v. ‘Clark, 2 Cushing, 847, and authorities in 
“0; nr. Urmston v. Newcomen, 4 A. & E. 899. Tucker's Com. vol. 126. 
The technical action per quod servitium amisit is unknown to our law. Art. 
1928 of the Code comprehends all injuries to which a person may be subjected. 
The law presumes and will admit no contradiction of the presumption that the 
sum awarded as damages for injury to the son, will be properly guarded and 
appropriated by the father. The natural impulse must be , and a recov- 
ery by the father is a recovery by the son. 


Garnett Duncan and Benjamin & Micou, for defendant and appellant : 


The court instructed the jury that appellant was bound at all times to have 
its road in a safe and condition, so as not in the slightest degree to en- 
danger the lives and limbs of passengers, and to avail themselves of all the 
discoveries of science, or the knowledge derived from experience. é 

This c requires a railroad to be kept free from any and every possible 
casualty. ed of knowledge and care thus demanded, is not that of a 
prudent and skillful person; but the utmost possible amount of human knowl- 
edge and care, and makes a railroad substantially a warrantor against all possi- 
ble casualties, instead of charging it for neglect. - 

Under this instruction, the jury was obli to give plaintiff a verdict, be- 
cause they were not left free to find that this was a mere accident, not occa- 
sioned by _— 

II. The defendant asked the court in substance to charge that this was a suit 
of the plaintiff for the damages he had sustained, and that it was not a suit in 
behalf of the son for dam the son might have sustained. j 

That it would not and did not prevent another suit in behalf of the son, and 
that the seared in this action could only recover the special damages which 
he had alleged and proven. 

All of these instructions should have been given. They were all refused. 
On the con , the court instructed the jury, that an action on behalf of the 
son was by prescriptions. 

Non licuit, that there was not such a suit pending in some other court, and 
alth such suit might be barred by prescription, it was not barred by this 
suit, which was the point asked. 

The court went further, and instructed the jury that they might estimate as 
the damage, the probable past and prospective, to the plaintiff. 

We submit that this was calculated to mislead the jury, and to make them 
assess in this suit, not only damages sustained by both father and son, but be- 
yond that also, the probable P tive loss. 

Actual damages sustained by the plaintiff, we understand to be the true rule. 

III. These instructions fully account for the verdict; for if the probable pro- 
spective loss of the son, and not the actual damage sued for by the eee 
had to be estimated, the damages may not be so excessive as to call! for a re- 
daction. But if the converse of the proposition is the true rule, then the 
damages are clearly excessive. 

IV. What, then, is this suit? Whose suit is it? 

We submit the plaintiff could not in this same suit represent two different 
persons for such a cause of action as that set forth, and if he could, he has 
not ye petition attempted to do so. 

“ Charles Black,” (not Charles Black, Tutor, &c.,) alleges that defendant is 
indebted to him in the sum of $25,000. ‘ 

He alleges that his son was vigorous, &c., and had recently declined a sala- 
ty, and was every day becoming more and more useful to his parents, and gave 
promise of repaying his parents for their care, &c.; that plaintiff is a commis- 
sion merchant; that by the neglect of defendant, the plaintiff had been de- 
prived of the services of his son, and compelled to lay out and expendy$1,500 
in furnishing medical and surgival aid and necessary attendance on him. 

This petition is aptly drawn for per guod servitium amisit. It has all the 
appropriate allegations and characteristic marks of a suit, not on behalf of the 
son, but for the damage of the father. It is not for general damages, as it 
would have been if on behalf of the son, but for the special damages which 
the father had sustained, 

It'does not belong to the class of actions in which the law implies that this 
plaintiff sustained damage by the negligence complained of; and therefore it 
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was necessary for the plaintiff, tee ph to set forth with particularity 
the resulting damage. 9 Coke’s Reports, 11 

The special damage is the gist of the ain, ‘and must be averred and proven. 
1 Chitty, 46, 47, 886, 387, 389. 3 BI. Com. 142. 

Srvae the alia enormia, he cannot give evidence of any such special damage. 
Chitty, 888. 

See also 2 Chitty, 268, note —; 261, note Y; 245, note C; 375, note V; 
874, note O. 

This special damage must accrue before action brought. 1 Chitty, 390. 
2 Chitty, 261. 2L. Ray, 1382. 

By our own Code, we find (C. C, 263) that the father, during the marriage, 
is the administrator of his child’s property, and by 268, that he becomes tutor 
by nature after his wife’s death. 

By Arts. 235, 240, 248, and 246, the father is bound to support his child, and, 
therefore, the medical and surgical bills alleged, and the attendance of nursing 
the son, were legal charges against the father, which he could recover in a suit 
in his own name. 

As to the $25 a month, which the son was offered, but not contracted for, it 
would have belonged to the son. ©. C. 242, shows that the father would not 
have had even a usufruct therein. 

There must be allegata as well as probata, and there can be no recovery on 
the proof beyond the allegations. What, then, is the extent of damages al- 
1 and proven ? 

he petition alleges that the medical and surgical aid and the attendance, 
amounted to $1,500. Plaintiff has offered proof to the full amount of this alle- 
gation, and possibly more. On this head, therefore, he can be allowed $1,500 
only. 


Bucuanan, J.* The plaintiff’s son, a lad of fourteen, a passenger in the 
defendant's train, on its regular trip from Carrollton to New Orleans, had both 
legs broken by the upsetting of a railroad car. The accident was caused by 
the switch being out of place. The switch tender was not at his post, or the 
accident would not have happened. He was a servant of the defendants, and 
they are liable for the consequences of ‘his negligence. 

This action is for damages resulting from this railroad accident, to the ‘father 
of the wounded boy; and the legal question is presented for our consideration, 
@bat damages can be allowed to plaintiff, as distinguished from his son, who is 
no party to the cause, neither is any thing claimed therein for his use and 
benefit. The argument of the learned counsel of defendants would confine 
the plaintiff’s cause of action to the pecuniary loss proved to have been actu- 
ally incurred previous to the institution of the suit; but we do not understand 
the measure of damages, under the legislation of Louisiana, to be so restricted. 
The Article 1928 of the Civil Code, paragraph 3, enacts that, in the assessment 
of damages in cases of offences, quasi-offences and quasi-contracts, much dis- 
cretion must be left to the Judge or jury. Under this rule, it was competent 
for the jury to find more than the actual pecuniary loss proved. 

That loss seems to have been composed of two items—the charges for medi- 
cal and surgical attendance, including medicines and nursing—and the neglect 
of plaintiff’s business for two months and a half, during his son’s illness. We 
are of gpinion, that the jury could properly take into consideration also, the 
prospect in loss to plaintiff, likely to arise from the crippled state of his son, 
which may render him a burden to his father, during a period when he would, 
were it not ‘for accident, be able to provide for his own support, if not fo 
succour and assist his father. 





“*Spofford, J., declined taking any part in this case.—Rep. 
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Biack The actual damage proved, does not fall short of twenty-five hundred dollars; 
@annoutox R.R. and the prospective probable damage may reasonably be estimated, under the 
evidence, at twenty-five hundred dollars more. . 
In the view that we have taken of the measure of damages applicable to the 
defendants, as regards the plaintiff in_ this action, the verdict of the jury, ten 
thousand dollars, appears excessive. @ jury seems to have taken into view, 
the shock to the parental feelings, and the solicitude and anxiety of the parents 
of the sufferer, which must be supposed to have been the consequence of the 
grave injuries and protracted convalescence of their child; and which are de- 
clared upon by plaintiff as elements of damages. But we are not disposed ta 
admit the soundness of g doctrine, which would extend vindictive damages toa 
case like the present. e carefully note the distinction between the immedi- 
ate sufferer from a railrodd accident, and a relative of the sufferer, however 
near may be that relation. The subject is one of great, and of increasing, im- 
portance in our country, where railroad communication is so largely developed. 
Railroad companies are a species of common carriers, of comparatively recent 
date ; yet their engines have already superceded the more tardy and less pow- 
erfi\l vehicles of the past generation, upon all the great thoroughfares of the 
lam|. It is therefore of great public concern that the measure and extent of 
the liabilities of railroad companies should be determined with precision. They 
ought doubtless to be held to accountability for the misconduct of their ser- 
vants. Like all corporations, they can only act through servants or agents. 
More than almost any other kind of corporation, their corporate business sub- 
jects them tothe risk of accident. It is a duty which such a company owes to 
the public, to make velocity of locomotion compatible with safety, so far as 
this can be effected by prudence and skill. It is, moreover, an implied condi- 
tion of their contract with each passenger, that the latter shall not be put in 
jeopardy of life or limb, by any fault, even the slightest, of the servants of 
the company. The sentiment of responsibility will be found the greatest safe - 
guard against abuses ; but at the same time that we are disposed strictly to en- 
force that responsibility, we deem it advisable not to extend the right to recov 
vindictive damages, to others than those who, in their own proper persons, are 
victims of the misconduct of the servants of a railroad company,. Were this 
suit prosecuted for the behoof of the mutilated individual himself, it is possible 
we would not think the verdict of the jury too high. In that case, the bodily 
pain and suffering, the deformity of person, the diminished capacity of laborious 
exertion, might reasonably justify damages of the class called vindictive or 
exemplary; the standard of which is, of necessity, exaggerated beyond the 
limits of an exact arithmetical appreciation—being, as the title imports, in the 
nature of a penalty and of an example—partaking of the character of public 
justice, whil¢é redressing a private wrong. It may be well supposed that the 
mutilation of a healthy and promising boy, the pride of his parents, and the 
example of his schoolmates, such as the petition describes the plaintiff’s son, 
has excited feelings of keenest anguish in the breast of his relatives, amd of the 
most painful sympathy in many who were not endeared to’him by the ties of 
kindred: But we do not understand the object of the law to be, the punish- 
ment of an offending party fot havin been the cause of unpleasant emotions 
in the family and acquaintances of the party offended ; and this, in the form of 
& pecuniary compensation, to the relative or friend thus affected. Wereisuch 
the law, the consequence of an’ offence to the offender, would be greater or 
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less, in proportion to the larger or smaller circle of friends of him who has 





been offended. This would be, obviously, to misplace the aim of public jus- Cannouttow RR. 


tice. 

Upon these considerations, we think it proper to reduce the verdict in this 
case, in conformity to the estimate above expressed. 
- It is therefore adjudged and decreed, that the judgment of the District Court 
be reversed ; that plaintiff and appellee recover of defendants and appellants, 
five thousand dollars damages, with interest from 12th of March, 1852, date of 
the judgment appealed from; the cost of the court below to be borne by ap- 
pellants, and those of neneil by appellee. 


Ocpen, J. The importance of the principles involved in this case induces me, 
while concurring in the judgment pronounced by Mr. Justice Buchanan as that 
of the majority of the court, to express my own views of the law. There is 
no ground, [ think, for questioning the plaintiff’s right of action. 

The defendants are responsible in damages and the only question is as to the 
quantum of damages and the principles which ought to govern in making the 
assessment. 

In actions of this nature, our Code has declared that much discretion must 
be left to the Judge or jury. That discretion must doubtless be a sound dis- 
cretion, but there are no fixed and precise limits within which it is to be exer- 
cised. The amount of damages must depend on the facts and circumstances 
of the case, the discretion must be exercised as well with regard to those cir- 
cumstances as with regard to to general principles. Sedgwick on Damages, 
p. 26. Among those general principles, I recognize under our law the right of 
assessing what are called exemplary or vindictive damages. The Article 1928 
of the Civil Code, paragraph 3d, speaks of a class of cases in which damages 
may be assessed without calculating on the pecuniary loss, or the privation of 
pecuniary gain to the party. Examples of this rule as applicable to contracts 
are given in which damages are allowed, although from their nature they are 
not appreciable in money, and under the same rule are classed cases of offences, 
quasi-offences and quasi-contracts, in which it is stated much discretion must 
be left to the Judge or Jury, “while in other cases they have none, but are 
bound to give such damages under the above rules as will indemnify the credi- 
tors,” &c. 

We have, therefore, the sanction of express legislation in this State for the 
rule which has so long existed at common law, and which has so long been 
acted on in England and in the United States, of allowing exemplary damages 
for personal wrongs and injuries. Chief Justice Kent jn the case of Tillotson v. 
Cheetham, 3. J. R. p. 56, says, “Surely this is the true and saldtary doctrine. 
The actual pecuniary damages in actions for defamation, as well asin other 
actions for tort, can rarely be computed and are never the sole rule of assess- 
ment. The rule, he says, is too well settled in practice and is too valuable in 
principle to be called in question. The same doctrine has been recognized by 
the Supf’me Court of the United States in cases of marine trespass. Judge 
Story, in the case of the Amiable Nancy, 3 Wheaton, p. 546, says, “ If this 
were a suit against the original wrong-doer it might be proper to go yet further 
and visit upon them in the shape of exemplary damages, the proper punish- 
ment which belongs to such lawless misconduct.” 

In our own jurisprudence, this has been considered a well settled principle. 
In actions of slander, such has always been held to be the rule. Caulin v, 
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“ue Stuart, 2 L. R., 76. Daly v. Vanbenthuysen, 8d Ann., 69, and it can not be 
Cannoustox BR. doubted that the same principles govern all actions for damages founded on a 


personal wrong or’injury done to another. The damages in such cases not 
being susceptible of exact computation are nevertheless assessed according to 
the sound discretion of the Judge or Jury, and if there are circumstances of 
aggravation in cases of offences or of gross negligence in cases of quasi-offences, 
it is quite proper in assessing the damages to adopt the rule laid down in 
Sedgwick, of blending together the interests of society and of the aggrieved 
individual and allowing such damages as would save to prevent the repetition 
of such conduct. 

This wholesome rule is one of the most important safe-guards of society and 
it would be dangerous to abandon it. 

The verdicts of juries in actions of this nature inspire a salutary dread, for 
the reason that their discretion in awarding damages is not limited by any 
precise rules, and this is calculated to secure vigilance, care and circumspec- 
tion among those who have the management of railroads, steam vessels and 
other public conveyances, which would not exist without it. 

In the present case the damages are assessed by us only at what, under all 
the circumstances, it may be fairly presumed from the evidence, was the actual 
and should be the probable prospective loss sustained by the plaintiff. 

Sime, ©. J., dissenting. The son of the plaintiff, a boy of fourteen years, 
was a passenger in the railroad train of the defendants. A switch being left 
partly open, which under the evidence must be considered matter of negligence 
on the part of the defendants, the cars were thrown off the track, and the 
child suffered grievous bodily harm, which has occasioned great expense and 
mental suffering to his father, and will probably render the child during the 
rest of their lives a burden to the parent. The action is based solely on alle- 
gations of damage suffered by the father, and which are laid at a total sum of 
$25,000. The only item specifically laid is $1500 for medical and surgical 
expenses and necessary: attendance. The petition contains general averments 
as to the father’s loss of time, mental suffering, the disappointment of his 
paternal hopes, with regard to the future of his child and the comfort and aid 
he expected to derive from his society and the fulfilment of his filial obligations. 

We are not aware of any precedent in our reports of such an action by a 
father. Our first enquiry is how far such an action will lie under our laws and 
jurisprudence. 

The mere letter of the 2294th Article of our Code is extremely comprehen- 
sive and unqualified with respect to the right of action for damages arising 
from offences,and quasi-offences. “Every act whatever of man that causes 
damage to another, obliges him by whose fault it happened to repair it.” Yet 
in general, this article must be considered as speaking with reference to the 
person of the immediate sufferer; and we think it was properly announced by 
our predecessors, as the general rule, that actions for injuries to the person are 
personal. The case, however, of parent and child may within certaingimits be 
justly considered as an exception, and this by reason of the particular nature 
of the parental relation. Under the Roman law, the right of the father to 
bring an action for damages for an injury to the person of his child, could have 
admitted no discussion. For a long time at least, under that system the father 
was considered as having a right of property in the person of his child, and this 
was illustrated in the law de rei vindicatione which permitted him when his 
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child was carried away without his consent, to bring an action of revindica- 


tion, an action which could only be brought to recover possession of things of Cannouitox B.R. 


which the demandant was owner. Hence also, under that system originally 
the parental power of life and death, and the assimilation of children to slaves. 

The paternal power had in the Roman law this general effect, that the father 
of a family and all those under his power as such, were by a legal fiction con 
‘ sidered, in private matters, as a single person. The consequences of this legal 
fiction were that all that a son acquired belonged to the father, that no con- 
tract could be made nor action lie between the father and the son, and that the 
son could not be a witness of his father’s will. In some respects, however, from 
public considerations, this unity of person did not hold, as for example in the 
matter of the peculium castrense. 

Our law has greatly softened this rigor of the paternal powers, and placed 
it in many particulars upon a different footing; but there are principles which 
can be invoked in support of the present action within certain limits, and which 
are expressly embodied in that part of our Code which treats of the paternal 
relation. The law imposes upon the father the duty of supporting the child— 
Article 248. The immediate and direct consequence of the injury done to the 
person of the plaintiff's child has been to make the performance of this legal duty 
more onerous. It has imposed upon the father the necessity of incurring a 
large pecuniary liability for medical and surgical aid, and devoting his own 
time and services to the attention of his child’s sufferings at the sacrifice of his 
daily business. The damages thus sustained, although not sustained by the 
immediate sufferer, are recoverable, we think, by reason of the legal relation 
and legal duty of the claimant towards the party injured. 

I thinka sum of $1,500 may be allowed under the evidence for surgical and 
medical aid and necessary attendance. 

Although clearly of opinion that the father’s loss of time in attending on his 
child is a legal subject for damages, I regret that I have not been able to con- 
cur in the estimate of my brethren, in consequence of the meagreness of the 
evidence. The point expressly made by the defendant is “that there is no 
proof as to the amount of loss, and therefore none can be estimated.” 

It seems to me well taken. The sole facts proved in evidence to this item are 
that plaintiff lost sixty-nine days of time, at a busy season of the year, and 
was a produce broker. There is no evidence of his daily, monthly, or annual 
average receipt, or even of the general extent of his business or the average 
receipt of persons in that calling. The allowance made by my brethren seems 
to imply a high average annual emolument. 

There is evidence of an offer of employment for the lad at $25 per month. 
But if the son had accepted this employment, the wages would have belonged 
to him, and the father would not have had even the usufruct. “This usufruct 
shall not extend to any estate which the children may acquire by their own 
labor and industry.” Civil Code, Art. 242. ; 

Under our Code, children are bound to maintain their father and mother 
when they are in need. The duty in the present case would attach upon the 
happening of a double contingency which may or may not arrive, to-wit: the 
father’s being in need after his son’s majority, and the son’s being unable by 
reason of bodily infirmity resulting from this accident to contribute to the 
father’s support. Such considerations, perhaps, form a very questionable basis 
for damages by reason of their uncertainty. If, however, it be admitted that 
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am under our law, and under the very loose allegations of the petition, damages 
Cannoutox RR. could be awarded for the prospective loss to the parent, by reason of the 
child’s being probably incapacitated for aiding the parent hereafter, should he 
be in need, still I do not think damages could be assessed on that score without 
the assistance of evidence not offered in this cause. In such a calculation it 
would be necessary to estimate the probable lives of the parent and son, on 
such data as would be required in calculating an annuity, and data would also 
be necessary with reference to the cost of annual support according to the 
situation in life. To leave questions of this sort to the arbitrary discretion of 
a court or jury, unaided by evidence tending to something like probable and 
practical accuracy, would in my opinion be inadmissible. 

I do not think the father’s mental suffering should be an element in the 
assessment of damages in his favor. This would be extending without a suffi- 
cient legal ground the exception of the general rule that actions for injury to 
the person are personal. 

Moreover let us bear in mind the difficulty which would result from recog- 
nizing the mental suffering of the third party as an element of damage. 
Where is any but an arbitrary limit to be found in extending its benefit? 
Could an action for damages on that ground, if allowed to the father, be refused 
to the mother, the brother, the sister ? 

The subject was recently considered in England, in an action by a widow for 
damages by reason of the killing of her husband, brought under the statute of 
9 and 10 Vict., by which in such actions it was enacted that “the jury may give 
such damages as they may think proportioned to the injury resulting from such 
death, to the parties respectively, for whose use such actions shall be brought.” 
The rule said to be adopted in Scotland of giving a solatium for the mental 
suffering, was held to be inapplicable to the English statute, broad and general 
as its language is; and the impossibility of apportioning the damages among 
the parties entitled to receive them, if they were based upon the mental suffer- 
ings of the parties, was greatly relied upon by the court as indicating the in- 
tention of the Legislature to confine the damages to the actual pecuniary loss 
of the sufferers. See, 10 Law and Equity Rep., 442. Blake v. Midland Rail- 
road Company. 

Let it be recollected that the action of this court to-day in a suit against a 
wealthy railway company may be invoked as a precedent to-morrow against a 
small tradesman, who sends out a horse and cart in the care of a servant. See 
the remarks of Coleridge, Justice, in the case just cited. See also, the Reporter’s 
statement of the evidence in that case, which may be usefully consulted for 
the purpose of showing what data eminent counsel thought it necessary to put 
before the jury in such an action. 

With regard to that portion of the unfortunate consequences of this acci- 
dent which involves damages suffered by the child himself, his bodily pain, the 
mental suffering and mortification which his crippled and deformed condition 
will involve, the destruction or mental injury of his prospect of future useful- 
ness to himself, for these I think the father cannot recover in this action, which 
is based wholly upon allegations of damage sustained by the father. For the 
damages suffered by the child himself, the father could by virtue of the pater- 
nal authority haye brought an action for the child’s use under the Article 251 
of the Code, which says, “ Fathers and mothers owe protection to their children, 
and of course they may, as long as their children are under their authority,” 
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appear for them in court in évery kind of civil suit, in which theymay be 


interested.” See also, Article 267. The court therefore erred in refusing to Cannotitox R.R. 


give the charge upon this point requested, as appears by the bill of excep- 
tions,* and this misdirection destroys any value which the verdict might other- 
wise have as a guide in the estimation of damages. : 

In the above remarks I have assumed that the person injured could recover 
for prospective loss by reason of his bodily inefficiency caused by the accident. 
It is well to observe that the allowance of such prospective damages is express- 
ly recognized in the Roman Law. 

Ob hominem vero liberum occisum quinquaginta aureorum poena constitui- 
tur. Si vero vivat, nocitamque ei esse dicatur, quantum ob eam rem oequum 
judici videtur, actio datur. Judex enim compatare debet mercedes medicis 
proestitas, cceteraque impendia, quae in caratione facta sunt; praeterea operas, 
quibus cancit aut cariturus est, ob id, quod inulis est factus. Institutes of 
Justinian, lib. rv, Tit. v. De obligationibus, que quasi ex delicto nascuntur. 

Since there has been in our consultations upon this and another case now 
before us, some diversity of opinion as to the purpose and limit of damages for 
offences and quasi-offences, I have thought it proper to state the conclusion to 
which a careful consideration of the Code and commentators has brought me. 

I understand by the word offence, as used in our Code, every act of a man, 
done with the intention of injuring another, and violating the laws or offending 
social order. Offenccs may give rise both to public and private actions. The 
public action has for its object to punish the disturbance of social order. It 
belongs to the public, is exercised in its name, and by its functionaries, The 
private or civil action has for its object the reparation of the damage which 
the offence has caused to an individual, and belongs to those who have suffered 
thedamage. Sec, Merlin Repertoire, verbo Delit. Duranton, vol. 18, No. 699. 

By the word quasi-offence, as used in our Code, I understand an act by 
which one person without malicious intention, but through imprudence, causes 
damage to another. Le quasi-delit, says Merlin, est un fait pour lequel une 





* Bill of Exceptiona— At the request of counsel for defendant, the Judge makes this memorandum 
of his charge to the Jury: 
ist. He read to them the 2294th, 95th, 96th, and 99th Articles of the Civil Code, to show the law 
relative to the liability of defendant. 
2d. He stated to the Jury that it was at all times the duty of the company to have its road ina 
safe and good condition, so as not in the slightest degree to endanger the lives or limbs of the pas- 
sengers, and that for this purpose, they were bound to avail themselves of all the discoveries of 
science or the knowledge derived from experience applicable to the subject, and were under the 
obligation to employ sober, skillful and competent servants. 
8d. ‘That if the Jury believed that the cars run off the track in consequence of the disarrange- 
ment of the switches, and that the switches might have been kept in proper order by having a per- 
son stationed at them, it was the duty of the company to employ such person for that purpose ; 
and that their failure to do so, was one of those cases of negligence and imprudence mentioned in 
the Article 2295, C. C. 
4th. As te the damages, he charged that the Jury were to estimate them according to the princi- 
ples laid down in the third section of Article 1928 of the Civil Code, which he read to the Jury, and 
the case of Hermington v. Smither>, 131 Eng. Com. Law Rep., having been referred to by defend- 
ant’s counsel; he also read the instruction of Abbott, C. J., to the Jury in that case, and stated to 
them that in his opinion, it only went to the extent of denying that vindictive. damages should be 
given, and in that he concurred. That they were bound to estimate the d ges according to the 
rinciples of equity and common sense, and the probable loss past and prospective to the plaintiff 
tt they found any damages at all. y 
5th. Having been requested by the counsel for defendants to charge the Jury that if the boy 
Alewander, contributed to his own injury, they could not find for plaintiff—the Judge so charged 
them—but remarked that the being in ove passenger car instead of another, could not be considered 
as contributing to his own injury, for he had the right to go in any of them, unless positively pro- 
hibited by the rules of the company, known and published, and the company was equally bound for 
the safety of all its cars, and if the Jury believed that at the t of the ident he was not 
sitting in the car but standing on the step, and holding by the window, they were to take all the 
circumstances into consideration and consider whether such a position was not rather calculated to 
secure his safety than contribute to his injury under these circumstances. 
6th. Being requested by the defendant’s counsel to charge the Jury that a recovery on the part 
_of the plaintiff would not bar a future action in behalf of the son, the Judge said that whether 
“y! aves’ or not, such action was barred by prescription of one year, and that the year 
ad e€ le 
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er personne, sans malignité, mais par imprudencé cause quelque préjudice & une 
Cannouitox BR. autre personne. It is, says Duranton, un fait illicite qui nuit 4 autrui, mais qui 
a lieu sans dessein de nuire. 

The civil actions for both causes is given by the same Article of our Code. 
“ Every act whatever of man, that causes damage to another, obliges him by 
whose fault it happened, -to repair it.” Art. 2294. 

This Article, brief as it is, distinctly designates the purpose and limit of the 
action. It is simply reparation—a just and adequate compensation to the 
plaintiff for the injury received by him from the defendant. It suggests no 
idea of revenge or punishment. 

In this light it is viewed by the jurists of France, whose Code contains pre- 
cisely the same provisions—tout fait quelconque de l’homme, qui cause 4 au- 
trui un dommage, oblige celui par la faute duquel il est arrivé, 4 la réparer. i 
The quasi-offence, says Merlin, imposes upon its author the obligation of re- P 
pairing the damage which results from it. Wherever the law sees an injury 
inflicted upon a citizen, it seeks out the author; it enquires if it was possible 
for him not to haye caused the injury; cnd when it finds on his part careless- 
ness, or imprudence, it condemns him to the reparation of the injury he has 
caused. The desire of the law is to render a reparation commensurate with 
the injury. 

Toullier speaks to the same purpose. Elle n’exige d’autre satisfaction que le 
dédommagement de celui qui souffre. Si la faute qui pauvait causer du dom- 
mage n’en a point causé, la loi n’inflige aucune peine, 4 moins qu’une défense é 
de commettre I’action n’efit été portée sous une peine déterminée; car alors a 
a peine dérive d’une desobéissance, d’une contravention 4 la loi. 4 

The action for the enforcement of penalties, says Duranton, belongs only to 7 
functionaries to whoth the law entrusts that duty. But the action for repara- ‘ 
tion of damage caused by a crime or deli/, can only be brought by those who , 
have suffered the damage, Vol. 13, No. 700 et seq. 4 

The same theory of reparation is adopted by Domat. All the losses and all 
the damages which may happen by the act of any person, whether out of im- 
prudence, rashness, ignorance of what one ought to know, or other faults of 
the like nature, however trivial they may be, ought to be repaired by him 
whose imprudence or other fault, has given occasion to it. 

My conclusion is that there is nothing in the provisions of our Code or set- 
tled principles of our law which sanctions what are called punitory, vindictive, 
or exemplary damages, in other words damages which blend together the in- 
terests of society and of the aggrieved individual. I think the damages in 
such actions should be referred to the extent of the wrong done to the sufferer. 
Where a person other than the immediate spfferer is plaintiff, there is a further 
necessary limitation already noticed. Where the immediate sufferer is plaintiff, 
as he is to be indemnified, every circumstance tending to his injury, whether 
in mind, body or estate, may be taken into view; but considerations cannot be 
entertained which do not relate to the consequences of the injury to the suf- 
ferer. The true issue in the action is the guilt of the defendant and the dam- 
age it did to the plaintiff. Criminal punishment is not to be inflicted in a civil 
action. 

There may unquestionably be found in our reports dicta which countenance 
the idea of punitory, vindictive, or exemplary damages; but casual expression3 

ought not to be relied upon as deliberate expositions of the law. They were 
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probably suggested by expressions found not unfrequently in the opinions of 


English jurists and commentators; and their force even as exponents of the Cannouiton R.R. 


common law, will be greatly impaired in the apprehension of any one who will 
read the very able and learned review by Mr. Greenleaf of the English and 
American cases in the recent edition of his treatise on the Law of Evidence. 
That author, whose opinion is certainly entitled to great deference, lays down 
the rule in these emphatic words: “ Damages are given as a compensation, 
recompense, or satisfaction to the plaintiff, for an injury actually received’ by 
him from the defendant. They should be precisely commensurate with the 
injury; neither more nor less, and this whether it be to his person or estate.” 
In an elaborate note he defends this proposition, and takes occasion to express 
the opinion that the rule of damages as limited by the extent of the injury to 
the plaintiff was the same in the Roman Civil Law. 

There is nothing in the Article 1928 of our Code which, rightly considered, 
conflicts with the above coficlusion. 

That Article treats of the assessment of damages for breach of contract. 
After announcing with qualifications and limitations the general rule that 
damages are the amount of the loss the creditor has sustained, or of the gain 
of which he has been deprived, it observes: “yet there are cases in which 
damages may be assessed without calculating altogether on the pecuniary loss, 
or the privation of pecuniary gain to the party. Where the contract has for 
its object the gratification of some intellectual enjoyment, whether in religion, 
morality, or taste, or some convenience or other legal gratification, although 
these are not aprreciated in money by the parties, yet damages are dite for 
their breach ; ‘a contract for a religious or charitable foundation, a promise of 
marriage, or an engagement for a work of some of the fine arts, are objects and 
examples of the rule.” Then immediately succeds the following clause: “In 
the assessment of damages under this rule, as well as in cases of offences, 
quasi-offences, and quasi-contracts, much discretion must be left to the Judge 
or jury, while in other cases they have none, but are bound to give such 
damages under the above rules as will fully indemnify the creditor, whenever 
the contract has been broken by the fault, negligence, fraud, or bad faith of 
the debtor.” 

Applying the rule noscitur a sociis, and looking to the context for assistance, 
the intention of this clause is easily appreciated. The Code in the previous 
clause had treated of cases of damage where the feéfings and taste are con- 
cerned; damages from their nature not susceptible of accurate and arithmet- 
ical computations, yet for whick pecuniary compensation was admissible. 
Quasi-offences were very properly ranged in the same category, and their com- 
pensation submitted to the sound discretion of the Judge or jury, since dam- 
ages for mental anguish, or personal indignity or disgrace, &., are incapable 
from their nature of any fixed rule. But the enunciation of this discretion by 
no means involves the idea that in the assessment of damages, the court or 
jury can travel beyond the enquiry how far the sufferer himself is afficted, or 
exaggerate the amount for the purpose of vindicating offended public justice, 
or punishing the offender as an example toothers. See also, MeGary v. City 
of Lafayette, 4 Ann. 440, 
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G. F. Weisse & Co. v. Tue City or New Orteans. 










The employment of a printer by counsel to print their briefs at the expense of the clients, is a power 
implied from the relation of client and counsel. ©. C. 2969. But the client will not be bound to 
pay for a greater number of copies than the rules of court require to be filed. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 

. Magne, for plaintiffs and appellants. Wolfe, for defendant. 

. > Voorntes, J. This is an action brought by the plaintiffs to recover of the 

city of New Orleans the sum of $1,078, alleged to be for the printing of the 

5 two briefs of Messrs. A. Grailhe and R. Preauz, in the McDonogh case, enti- 

y tled: The State of Louisiana v. The City of New Orleans. The account of the 

° plaintiffs annexed to and made a part of their petition, is as follows, viz : 

City of New Orleans, 
1852. To New Orleans Bee, 

March 31. To printing brief of A. Grailhe, Esq., estate of MceDonogh, 326 
pages, at $3 per page, Jot ie ae - $978 00 

Brief of R. Preauz, Esq., estate of McDonogh, price agreed on, 100 00 
























$1,078 00 

The defendant pleaded the general issue. There was judgment rendered in 
favor’ of the plaintiffs for the sum of $651 50, from which they have taken the 
present appeal. The appellee has not complained of the judgment. 

The record shows that Messrs. C. Roselius, R. Preauz, A. Grailhe and Ran- 
dell Hunt, were employed, as attorneys and counsellors at law, to defend the 
interest of the cities of New Orleans and Baltimore, under the will of the late 
John MeDonogh. The briefs of two of the counsel, Messrs. Grailhe and 
Preauz, were printed by the plaintiffs. On the trial below, Mr. Grailhe testi- 
fied that he considered it essential to the cause to prepare an argument. 
Knowing that the plaintiffs in this case were the printers for the city of New 
Orleans, he called upon them to have the brief printed at the expense of the 
city. They agreed to do it, and the same was printed by them; he did not 
consult the city about printing the brief, for he thought he had an undoubted 
right to have it printed Without consulting them; he did not make any agree- 
ment in-relation to the price of the work; he always understood it was to be 
settled between his client and the printer. ‘‘ Three hundred to three hundred 
and twenty-five copies of said brief were printed.” Mr. Preauz also testified 
that the case being one of great importance, after consultation with his col- 
leagues, and especially Mr. Roselius, it was thought proper to have a brief 
made and printed for the use of the court. It was given to the plaintiffs to be 
printed for the account of the city; and in all cases where the city was inter- 
ested, he always gave the briefs to be printed by the city printer, inasmuch as 
the Mayor and Treasurer had told him that he was fully authorized to do it, 
and that on his approving the bill for such printing, the same would be paid, 
and they have been paid, except in this case. That two hundred and fifty 
copies of his brief were printed at the Mayor’s suggestion. From this, it is 
obvious that no express authority was given by the city of New Orleans to the 
attorney for the printing of these briefs. The Civil Code, Article 2969, pro- 
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vides : “ Powers granted to persons who exercise a profession, or fulfil certain 
functions, of doing any business in the ordinary course of affairs to which they 
are devoted, need not to be specified, but are inferrred from the functions which 
these mandataries exercise.” 

Although the right of counsel to have their arguments or briefs printed at 
the expense of their clients, may be conceded as an implied power, yet we 
think it is clear that such power must necessarily be limited to the accomplish- 
ment of the object designed; in other words, the client should not be taxed 
with the printing of more copies of briefs or arguments than are usually re- 
quired in such cases under the rules of practice. It is clear, therefore, that 
the defendants cannot be made liable, in the absence of any agreement, beyond 
such amount. It appears to us that the judgment of the District Court, in this 
respect, has done ample justice to the plaintiffs. 

It is therefore ordered and decreed, that said judgment be affirmed with 
costs. 


Mercer, Administrator, v. Loprr & Cuarpantier. 


A factor who sells the crop of a succession in course of administration, cannot retain the proceeds 
to compensate a debt due him by the deceased. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Race & Foster, for plaintiff and appellant. Roselius, for defendants. 

Voornies, J. This isan action brought by the administrator of the estate 
of the late Alexander Jarvis, to recover of the defendants the sum of $1,550 08, 
alleged to be the net proceeds of the sale of a lot of sugar and molasses, con- 
signed to the defendants, as factors, in New Orieans, to be sold for the account 
of the estate. 

The defendants in their answer plead compensation, averring that they act- 
ed as the factors of the deceased Jarvis, and of his administrator, and as such 
they made advances to the amount of $1,346 83, exclusive of interest, which 
by law they have the right to deduct out of the proceeds of the sale of the 
crop consigned to them. 

The account of sales rendered by the defendants on~the 24th of March, 
1852, shows that the amount claimed by the plaintiff as the proceeds of the 
crop, is correctly stated. 

The District Court allowed the amount claimed in compensation, and gave 
judgment in favor of the plaintiff against the defendants in solido, for the sum 
of $203 25, with legal interest from the 24th of March, 1852, until paid, as the 
balance of the proceeds of said sale. From this judgment the plaintiff has 
appealed. 

It is admitted in the record, that the advances referred to in the answer were 
made to the deceased in his lifetime ; that the sugar and molasses specified in 
the account of sales annexed to the petition, were consigned by the plaintiff, as 
administrator, to the defendants’ predecessors in business, P. J. Paoy, Lobit & 
Co. ; and that the defendants are responsible for this debt in the same manner 
as the said P. J. Pavy, Lobit & Co. would have been. 

’ A letter addressed by the plaintiff to the defendants on the 20th of May, 
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1852, was introduced in evidence by the latter, in which the plaintiff informed 
the defendants that he had examined their accounts against the estate of Jar- 
vis, in connection with their attorneys, and had agreed in finding that $421 85, 
of their account of $1,346 83, was privileged upon the crop, leaving a balance 
not privileged of $924 98, which was, however, secured by mortgage upon the 
property of the succession, a part of which had been sold. He further stated, 
that the amount of sales showed the net proceeds of the sale of the sugar and 
molasses to be $1,550 08, and that he wished to draw on them for the balance 
thereof, after deducting said sum of $421 85, and whatever additional amount 
might be coming to them on the tableau of distribution. 

The only question which arises out of this state of facts, is, whether the 
plaintiff’s claim may be considered as extinguished pro tanto by the debt pleaded 
in compensation by the defendants. 

We think the answer to this question is clearly given by the Article 1056 of 
the Civil Code, which has already been the subject of judicial interpreta- 
tion. Under that article, it is clear that an administrator cannot pay the debts 
and legacies, even when there are sufficient funds, without the authority of the 
Judge to that effect. When the funds in hands are insufficient for the pay- 
ment of the debts, he is then required to make a tableau of distribution among 
the privileged and mortgage creditors. In Brooks v. Walker, administra- 
tor, 3 Ann. 150, it was expressly decided not only that the purchaser of the 
property of a succession could not plead a debt due to him by the deceased, in 
compensation, but that the administrator was withodt authority to give his 
assent to such an extinguishment of the debt. See 2 Ann. 412. Ibid, 459. 
C. P. 1053, 1054, 1055. 

Whether the crop of a succession in course of administration be sold through 
the agency of an auctioneer or of a factor, it seems to us there can be no 
difference in principle as to the disposition of the proceeds arising from such 
sale; and that neither the auctioneer nor the factor can exercise the right of 
retaining such proceeds in compensation of a debt due to him by the deceased. 
From this, it is clear that a factor would be entitled to deduct from the pro- 
ceeds of sales of crops thus consigned to him, only the amount of his advances 
to the administrator necessary for the making of the crop, and the amount 
expended for its preservation and for the purpose of effecting its sale. In the 
present case, we think the amount thus advanced by the defendants to the 
administrator of the estate of Jarvis may be fairly assumed to be $421 85, 
as stated in the plaintiff’s letter. After allowing it in compensation, we are of 
opinion the plaintiff is entitled to recover the residue from the defendants, 
with legal interest from the day they become defaulters by delaying the pay- 
ment thereof, as shown by the plaintiffs’ letter. O. C. 2984. 8 R.R. 18. 
It may be proper for us to add, that we do not consider our judgment in this 
case ‘as affecting in the slightest degree, whatever right or privilege the defend- 
ants may think proper to assert to said proceeds, whenever placed on a tableau 
of distribution of said estate. ‘ 

It is therefore ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and that the plaintiff recover of the defendants in 
solido, the sum of eleven hundred and twenty-eight dollars and twenty-three 


cents, with legal interest from the 22d of May, 1852, until paid, and the costs 
of both courts. 
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Bianosin v. Streamer Fasuion anp Owners—T. R. Brapy et al., 
Intervenors. 


The release, by bonding her, of a steamboat, provisionally seized for supplies furnished, does not ex- 
tinguish the privilege under which the seizure has been made. 

The privilege for supplies furnished a steamboat expires after sixty days from the time of furnishing 
them. Where the boat is seized on a claim for supplies, the time is arrested, as to other creditors, 
while she isin the Sheriff’s custody—but when she comes back into the owner’s hands, as to those 
creditors, the time begins to run again. 

The bond given to releasea steamboat from a provisional seizure for supplies, takes the place of 
the boat, and the plaintiff has the protection of the bond. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Magne, for plaintiff and appellant. Price & Denegre, for defendants. 

Suen, C. J. We do not think the release of the steamer on the bond 
given in this case, extinguished the plaintiff's privilege upon the steamer, as 
was held by the District Judge. The privilege springs from the nature of the 
debt, and not, as in case of attachment, from the seizure. 

We think the effect of time, which was running against the plaintiffs’ privi- 
lege, was arrested, as to other creditors, only while the boat was in the She- 
riffs’ custody, which was but one day. As soon as she went into the owners’ 
hands, the time began to run again, so far as other creditors were concerned. 
The opposite doctrine would conflict with the theory of the later decisions, 
which is, that when the boat is not in legal custody, the privilege runs out, as 
against other creditors, in sixty days. 

The bond, guoad the provisional seizure, took the place of the boat; and it 
will be observed that the conditions of the bond taken in this case, pursuant 
to the statute is, that the defendant shall satisfy such judgment as may be rend- 
ered in the suit. So, there the plaintiff has the protection of the bond. 

We therefore conclude, that by the lapse of sixty days between the time 
when plaintiff furnished a portion of the supplies, and the 23d of March, when 
the steamer was seized under the plaintiff's fi. fa., the privilege for a portion 
of his claim expired, as against other creditors. 

“In the cases of some other creditors, the time had partially run out before 
their claims were filed. 

It is therefore decreed, that the judgment be amended, by making 0. Blan- 
chin as a privileged creditor in the fifth class enumerated in the decree of the 
District Court, for the sum of $274 44; that the privilege allowed by the de- 
cree to Jean Francis and A. P. Lee, be refused, and that they be ranked only as 
ordinary creditors; that the amount for which Lazaretti is allowed a privilege, 
be reduced to the sum of $65, and that he be ranked as an ordinary credi- 
tor for the residue of the amount adjudged in his favor; that the amount for 
which Daguin & Oo. are allowed a privilege, be reduced to $24 46, and that 
he be ranked as an ordinary creditor for the residue of the amount adjudged 
in his favor. 

It is further decreed, that the costs of the appeal be paid by the appellees. 

Bucnanan, J., Ocpen, J., and Sporrorp, J., concurring. 

Voornigs, J., dissenting. The plaintiff brought this action to recover the 
sum of $87 16, alleged to be for supplies furnished the’ steamer Fashion, and 
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aca for which he also claimed a privilege on her. She was provisionally seized, 
Sreamen Fasmox and, on the 18th of February, 1858, released on the defendants’ bond. On 
the 10th of March, 1853, judgment was rendered in favor of the plaintiff for 
the amount of his claim, with five per cent. interest thereon, from the 17th of 
February, 1853, until paid, and costs, with privilege on the property provision- 
ally seized. The steamer was seized and sold under an execution issued.on 
this judgment. Several of the creditors filed petitions of third opposition in 

the suit, claiming privileges on the proceeds of the sale. 
The plaintiff took a rule on all the parties, or third opponents, to show cause 
“s why his judgment should not be satisfied out of the proceeds of the sale of 
the boat in preference to their claims. The District Court rendered judgment 
thereon, classing the plaintiff's claim in rank “next above to the ordinary 
creditors, by virtue of his seizure or execution.” From this judgment the 

plaintiff has appealed. 

It is undeniable that plaintiff’s privilege for supplies, under Article 3204 of 
. the Civil Code, existed at the time the steamer was provisionally seized and 
bonded. Was it extinguished previous to the seizure and sale under the plain- 
tiff’s execution? In deciding this question in the affirmative, the Judge a quo 
says, “The right of provisional seizure and sequestration, is given to a certain 
class of creditors; but this right is subject to the condition that the seizure 
may be set aside upon defendants’ giving bond. The right to seize is undis- 
puted, so is the right to bond. The privilege is undisputed and exists for sixty 
days, whether the boatis seized or not. If seized within the time, then pre- 
scription ceased to run so long as the boat was in possession of the Sheriff; 
but the right of bonding being an incident to the right of seizing, the moment ~ 
the former right is enforced, the boat must be considered as not seized at all, , 
and the seizing creditor must look to his bond which represents the boat, inthe’ | 
same manner as an attaching creditor must look to the bond which releases the 
property attached. But while the boat is in the actual custody of the Sheriff, 
no one will furnish supplies, and no one can he injured by the fact gf seizure ; « 
the time between the bonding and the trial, and final judgment, ma several 
months, and during this period the boat is running; but if she runs more 
than sixty days, the privilege is lost. The Code makes no distinction whether 
the boat is running as a bonded boat or not. The extreme time of the 
tion of the privilegé is sixty days, and prescription will only cease to ny 
the time the boat is actually in the custody of the Sheriff.” It appears to me 
the Judge a quo erred. He has, in my opinion, confounded the right with the 
-_ remedy. The privilege given to the furnisher of supplies, is a right created 

by law existing independently of the remedy. It is clear to my mind that the 
creditor is not bound in the enforcement of that right, to resort to the conser- 
vatory act of provisional seizure, which ‘can only be considered as remedial. 
If the creditor does not think proper to resort to the provisional seizure, the 
» question then recurs, is the prescription of the right interrupted by the insti- 
tution of a suit? The Code declares, that prescription is interrupted when the 
possessor has been cited to appear before a court of justice on account of the 2 
property or possession. Art. 3484. The same rule applies to the prescription 3 
liberandi causa. Ibid, 3516, 3517. 12 L. R. 580. This rule, which is gene- 
ralin its application, certainly embraces the present case; otherwise, what 
would be the result? In almost every case, where the property was not pro- 
visionally seized, prescription would be acquired before the termination of the 
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litigation or judgment obtained by the creditor. If the creditor has the right 





to enforce his privilege created by law on the thing without resorting to the Sreawm Pasmox 


harsh remedy by provisional seizure, which can hardly be gainsayed, it is dif- 
ficult to pérceive how his right or privilege can possibly be affected by a reme- 
dy which he is entitled to merely as an auxiliary. In support of the principle 
enounced by him, the Judge a guo adverts to cases of attachment when the 
property attached has been released upen the defendants’ bond. The distinc- 
tion between cases of attachment and provisional seizure or sequestration is, in 
my opinion, obvious; in neither of these is there any privilege created by vir- 
tue of the seizure, the writ being reverted to, merely for the purpose of secur- 
ing a right or privilege already existing upon the thing; and in that, the pri- 
vilege springs only from the seizure under the writ of attachment. Hence, it 
follows as a necessary consequence, that the privilege thus created must ter- 
minate with the release of the property on the defendant's bond. It seems to 
me a different construction of the law would have the effect of destroying the 
creditor’s right or privilege, given to him by law, on the thing itself, by sub- 
stituting in lieu of such privilege, a bond which might ultimately turn out to 
be entirely worthless, or, at all events, compelling-him to bring another suit to 
enforce his right. 

It is said that the rights of third persons acquired after the expiration of the 
sixty days, cannot be affected, whether the boat is running as a bonded boat 
or not; and that to preserve the privilege after the sixty days, the boat must 
be seized and held in the possession of the Sheriff. It seems to me this pro- 
position is untenable. It has been held in actions of revendication, that the 
defendant cannot convey the property in dispute, or create any incumbrance 
. upon it, to the detriment of the plaintiff, during the pendency of the suit, 
which is considered as a notice to the whole world. 

* Iam therefore of opinion, that the plaintiff is entitled to a judgment for the 
whole amount of his claim, to be paid by preference out of the proceeds of the 
* sale of (i steamer Fashion. 


Tuomas PorterFietp v. Moses Greenwoop & Co. et al. 


SimvLaTeD SaLe.—At a Sheriff’s sale of property, the brother of the defendant became the pur- 
chaser. Under the facts of the case, the purchase was regarded as a family arrangement, to screen 
the property of the true owner from the pursuit of his creditors. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Ogden & Leovy, for plaintiff. Semmes & Edwards, for defendants and 
appellants. 

Sporrorp, J. The slave Mary was attached in New Orleans, at the suit of 
Moses Greenwood & Co. against William Porterfield, a resident of Vicksburg, 
Mississippi. The seizure was made on the 19th of March, 1852, and released, 
by consent of parties, on the 81st of the same month, the slave being placed 
in the hands of a third person for sale, the proceeds to abide the event of the 
suit. 






















































&. Peanmene On the 15th of May, 1852, the present suit was instituted. Thomas Porter- 


SUPREME COURT OF LOUISIANA, 


Jield claims title to the slave, and five hundred dollars as damages for her ille- 
gal seizure. In tlie District Court, there was judgment in his favor for the 
slave and against him on his claim for damages. Moses Greenwood & Co. have 
appealed, and the plaintiff asks that the judgment in his favor be so amended 
as to allow him the damages claimed in his petition. 

The title set up by Thomas Porterfield, is based upon a Sheriff’s sale made 
in Warren County, Mississippi, on the 83d of November, 1851, under a ji. fa. 
upon a forfeited forthcoming bond taken in the suitof White & Barnes against 
William Porterfield. The Sheriff’s return recites, that he sold the negroes 
Bartlett and Judah, and Polly and Mary Loo, Simpson, Jim, Titus, Joshua, 
Mary and child, John and Martha, to Thomas Porteryield, for $1961, being 
the amount of his several bids for said negroes as they were separately of- 
fered, he being the highest bidder therefor, and defendant, William Porter- 
Jield, paying the balance. This execution is satisfied. 

There is no positive evidence in the record to identify the slave seized at the 
suit of Greenwood & Co., as being one of the slaves sold under this execution. 
This alone would have been sufficient to defeat the plaintiff. 

B&t since the parties have argued the case at great length on the supposition 
that the identity might be considered as established, it is proper that we should 
express our opinion upon the question of the reality of the plaintiff's title. 

William and Thomas Porterfield are brothers. William, the elder, isa man 
of considerable fortune, but is proved to have been in the habit of keeping the 
titles to his most valuable property in the names of other persons. There may 
not be an impropriety in such a course, provided the party who follows it, is 
punctual in the payment of his debts. But if, as in this instance, he is fre- 
quently involved in litigation, the fact acquires significance. 

William Porterfield was present at the sale of his negroes, when Thomas 
became the purchaser. The money was paid by the clerk of a wharfboat at ' 
Vicksburg, beloning to Porterfield & Co., of which firm William Porterfield 
was the principal, if not the sole methber. The negroes went away from the 
auction stand with the two brothers. It does not appear that Thomas ever had 
any exclusive possession of the slaves after his purchase, if, indeed, he can 
be said to have had any possession at all. He was quite a young man at 4 
the date of the Sheriff’s sale, and his previous employment, as well as his re 4 
putation among his neighbors, do not indicate that he was possessed of means 4 
to make such a purchase. The fact that there was no competition in bidding, 
although there were many persons present, and the slaves were knocked off for 
less than a third of their value, seems to show that the sale was regarded, 
among the bystanders, as a family arrangement. 

But the strongest of all the circumstances against the plaintiff’s pretensions, 
is, that he did not send a power of attorney here to sell the slave in question 
as his. ‘The letter to Z. J. Hart & Co., of this city, to whom the slave was 
sent from Vicksburg, on the 26th December, 1851, with authority to sell her, 4 
was signed “‘ Porterfield & Co.,” and did not intimate that she was the prop- 
erty of Thomas Porterfield. Under the evidence, we regard it as doubtful 
whether the firm of Porterfield & Co. consisted of any other person than Wil- i 

liam Porterfield. x 
If all these circumstances had transpired in Louisiana, we should not hesi- 
tate to pronounce the title of Thomas Porterfield a simulation. And we have 
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no reason to believe that such a title would be maintained against creditors Por" 
under the law of Mississippi, as administered in their courts of equity juris- Gasexwoon. 
4 diction. 
| It is therefore ordered, that the judgment of the District Court be reversed, 

and that there be judgment for the defendants, with costs in both courts. 
































Fercuson & O’Dowp v. Murpuy & Co. et al. 


Where the citation to answer interrogatories issued to the firm alone, the answer by one member of 
¥ it will be sufficient, notwithstanding the prayer of the petition was that the individual members 
4 of it should answer. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 

4 Haynes, for plaintiffs and appellants. Budd, for garnishee. 

4 Suet, C. J. The plaintiffs having issued a fieri facias against the de- 
fendants, filed a petition for the purpose of making the firm of White, . 


a | Fazende & Oo. garnishee, and propounded interrogatories, which they asked in 
| their petition should be answered by the individual members of the firm. A 
7 citation was issued, addressed to the firm, and was served on White, one of its 
B: members, who, for the firm, answered the interrogatories in the negative. 
¥ _ Then the plaintiffs took a rule on the firm of White, Fazende & Co. to show 


cause why the interrogatories should not be taken pro confessis, on the ground 
that only White had answered. The petition, citation and rule, do not suggest 
the names of the partners. The District Judge dismissed the rule, and the 
plaintiffs have appealed. As no citation issued other than to the firm, we see 
no reason to disturb the judgment. 

Judgment affirmed, with costs. 
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Core, Curator, v. Corse and Connirr. 


A cause will not be remanded for a new trial, at the instanee of defendant, to enable him to have 
his call in warranty acted on by the Judge. He should have asked for a finding on the issues be- 
tween himself and warrantor, before the verdict was recorded, and the jury discharged. 
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PPEAL from the Second District Court of New Orleans, Lea, J. 
R. H. Barker, for plaintiff. Race & Foster, for defendants and appellants. 
Dugué and Janin, for warrantor. 
Bucuanan, J. This is an hypothecary action. The defendant, Conniffy, 
third possessor of the property affected by plaintiff's mortgage, has called in 
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warranty his vendor, Corse, and also the Recorder of Mortgages of the parish 
. a of Jefferson. 
* There does not appear to be any complaint of the judgment in favor of ~~ 

¥ plaintiffs, which is unquestionably correct under the evidence. But the appel- 


lant asks that the case should be remanded for a new trial, because the jury 
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did not pass upon his call in warranty of Corse. The cause was tried, and the 
verdict was rendered in the presence of all parties. It was the business of the 
appellant to see that the jury passed upon his calling in warranty. This was an 
issue between himself and his warrantor. Had he desired to have a special 
finding of the jury thereupon, he should have asked for it before the verdict 
was recorded and the jury discharged. His neglect to do so, cannot prejudice 
the plaintiffs, who were not bound to protect his interests. Theriot v. Hender- 
son, 6 Ann. 223. It is proper to observe, that Corse is not made a party to 
this appeal, and consequently we could not modify or change the judgment to 
his prejudice. After the verdict rendered upon the plaintiff’s claim against 
Conniff, there was another verdict entered up upon one of Conniff’s calls in 
warranty, that against Arnoult, the Recorder. The appellant complains of the 
rejection of certain evidence offered by him against the Recorder. But it is 
unnecessary to examine this point, inasmuch as the Recorder is not a party to 
this appeal, either by bond or citation. 
Judgment affirmed, with costs in both courts. 


Mrs. Kennepy v. Municiparrry No. Two. 


By the Act of 30th April, 1858, every riparian proprietor within the limits of corporate towns in 
this State, is authorized to sue the corporation for the occupation of so much of the batture in 
front of his property as may not be necessary for public use. 

The property of plaintiff was designated by the following metes and bounds: ‘“‘ One hundred and 
eighty feet, French measure, front on the river Mississippi, and extending back and forming the 
like front on the New Levee street, bounded on the upper side by a street which is the prolonga- 
tion of Suzette street, and on the lower side by the property now or lately belonging to the suc- 
cession of Urbain Guiennié, in front by the river Mississippi, and in the rear by said New Levee 
street, together with the privileges and appurtenances thereto belonging or in any wise apper- 
taining.” Held: This discription conveys, by right ef accretion, the alluvial deposits opposite 
the lot conveyed. Civil Code, 501. 

The case of Municipality No.2 v. The Orleans Cotton Press, 18 Louisiana Reports, 287, affirmed. 

The possession of the batture by the city is for the purpose of administratien, is not inconsistent 
with a right of ownership in the riparian proprietor, and can not form the basis of an adverse 
title on which the city could maintain a plea of prescription to an action brought by such pro- 
prietor. 


PPEAL from the Second District Court of New Orleans, Zea, J. 
Elmore & King, for plaintiff. Livingston, for defendant and appellant. 
~ Bucnanax, J. The plaintiff claimed in her original petition to be put in 
possession of a certain extent of batture in front of her property situated in 
the faubourg Delord, on the ground that the said extent of batture was not 
required for the use of the public, but was susceptible of private occupation 
and improvement. By a supplemental petition, she claimed that the corpora- 
tion should be condemned to fill up certain excavations alleged to have been 
made in the batture herein claimed by plaintiff. The answer of the Munici- 
pality was a general denial. Pending this issue, Municipality No. Two merged 
in “the city of New Orleans,” by the consolidation Act of 1852; and the new 
corporation, being made party defendant, filed an answer, claiming title to the 
batture in question, as locus publicus, and also ‘by the prescriptions of ten, 
twenty and thirty years. There was judgment in favor of the plaintiff for the 
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possession of the extent of batture claimed by her, and rejecting her demand‘ 


for the filling up of the same at the expense of the city. The latter has ap- 2o Mumcreaurr. 


pealed. 

No question has been made, in the pleadings nor in the argument, of the 
right of an individual to bring such an action as the present one, in the year 
1851, the date of the institution of this suit. This point might have caused 
some embarassment, for the cases of Packwood v. Walden, 7 New Series, and 
that of Henderson v. The City of New Orleans, in 5 Louisiana, are not alto- 
gether reconciliable with each other; but the Act of the Legislature of the 
80th April, 1858, has relieved the cause of any difficulty on that score. By 
that Act, every riparian proprietor, within the limits of corporate towns in this 
State, is authorized to sue the corporation for the occupation of so much of the 
batture in front of his property as may not be necessary for public use; and 
the question of how much of the land is required for public use, is by that 
statute submitted to the arbitrament of the courts. It only remains, therefore, 
to determine, whether the plaintiff is entitled to the remedy given by the Act 
of 1853. 

The first point made by appellant, is, that plaintiff has not shown herself to 
be a riparian proprietor, entitled to the alluvion formed by the deposits of the 
river. 

The title of plaintiff has the following metes and bounds: “ One hundred 
and eighty feet, French measure, front on the river Mississippi, and extending 
back and forming the like front on the New Levee street, bounded on the upper 
side by a street which is the prolongation of Suzette street, and on the lower 
side by the property now or lately belonging to the succession of Urbain 
Gaiennié, in front by the river Mississippi, and in the rear by the said New 
Levee street, together with the privileges and appurtenances thereto belonging 
or in any wise appertaining.” This description clearly conveys, by right of 
accretion, the alluvial deposits opposite the lot conveyed. Civil Code, Art. 
501. Morgan v. Livingston, 6 Mart., 216. Municipality No. Two v. Orleans 
Cotton Press, 18 L. R., 240. 

The next point made by defendants, namely, that the batture is locus pubdlicus, 
and belongs to the city by destination, is a renewal of the pretentions set forth 
by the city in the case just quoted, of Municipality No. Two v. Orleans Cot- 
ton Press; and which were overruled, after the fullest argument, and the most 
mature consideration. See 18th L. R., 237. As to the claim by prescription, 
it results very clearly from the authorities above invoked, that the possession 


“of the locus in quo by the city, was a possession simply for purposes of admin- 


istration, not at all inconsistent with a right of ownership in the riparian pro- 
prietor, and destined in its nature, to terminate upon the happening of a cer- 
tain contingency. Such a possession cannot be pleaded against the riparian 
proprietor, as the basis of an adverse title in the city. This suit is very dif- 
ferent from a petitory action. The plaintiff does not sue the defendant as an 
usurper or trespasser. On the contrary, while asserting title in herself, she 
recognizes the legality of the possession and administration of the property, 
whieh defendant has held to the present time, but claims that such possession 
should now cease, by reason of the cessation of the condition on which alone 
it existed, to wit: its being necessary for public uses: and that the possession 
should be reunited to the naked ownership. 

‘Upon the merits, the weight of evidence preponderas decidedly in favor of 


SUPREME COURT OF LOUISIANA, 


Kexxor the plaintiff. It is established by proof, that a space of more than six hundred 
9 Mumcraurrr. feet intervenes between the houses on Front street and low water mark. And 
none of the witnesses say that so much as half that space is necessary for the 
public use. The demand of the plaintiff to reclaim and possess for her own 
advantage, two hundred and forty feet, in breadth, of the batture in front of 
her property, appears to be reasonable and even moderate, under these cir- 
cumstances. 

As respects the claim on the part of the plaintiff, to have the excavations of 
the batture filled up at the expense of the city, we find nothing in the evidence 
which justifies the conclusion that the corporation has made any other excava- 
tion than such as it had a right to make, in taking earth for the construction of 
embankments, levees and wharves for the public use on the batture. 

Judgment affirmed, with costs. 





4 Mounicrpauity No. Two v. Dusors & Misa. 


The tax imposed upon keepers of livery stables by the city ordinance of November 15th, 1849, is 
constitutional and legal. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Labatt & Eustis, Jr., for plaintiff. Upton, for defendants and appellants. 
’ Boucmanan, J. The defendants being sued for the tax imposed upon keepers 
of livery stables by the city ordinance of November 15th, 1849, have pleaded 
that the said tax is illegal, because their stable has been taxed in the form of a 
property tax, and also of a license, and that it is unconstitutional, as being 
unequal. 

The first objection is disposed of, by observing that the tax herein sued for 
is not a tax on property, but a tax on an occupation—that of keeping a livery 
stable; and that, as to the allegation in the answer that the defendants have 
already paid a license to the city, said allegation is unsupported by any proof. ~ 

We are unable to perceive how the ordinance in question violates the Article 
127 of the Constitution, which requires taxation to be equaland uniform. Ita 
words are: ‘ Ali keepers or owners of stables where horses and carriages are 
kept for hire,” &c. The argument seems to be that the business of defen- 
dant’s livery stable will not bear such a tax. To this it may be again replied—~ 
this does not profess to be a tax on capital or profits, which are property; but 
on the person pursuing a certain occupation. To levy such a tax differently 
upon one and another in proportion to the success of each in such pursuit, 
would produce the very inequality of which defendants complain, As the 
ordinance stands, all are taxed alike. 

Judgment affirmed with costs. 


Stet, C.J. I find nothing unconstitutional or illegal in the tax, and con- 
cur in the affirmance of the judgment. : 
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Municieatity No. Two v. Dunn. 


Municipality No. Two had authority to impose a portion of the cost for the removal of a dilapi- 


p dated and insufficient pavement and making a new and sufficient one in its stead, on the proprieter 
% of property, fronting the street so improved. 
The Municipality had no power by the then existing laws to compel a contribution, by the owners of » 
lots, to the cost of making the second pavement to replace the one to which the contribution had 
4 already been made. Ocpen, dissenting. Bucuanay, J., concurring in the dissenting opinion. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
R. Hunt and Parker, for plaintiff. Roselius, for defendant and appellant. 

Siew, C. J. For some thirty years the rule has been followed of impos- 
ing a portion of the cost of paving, upon the proprietors of property fronting 
on the street paved. This has been done upon the equitable principle of ap- 
portioning the burden with reference to the benefit. 

If the first paving of a street is a special benefit to the front proprietor, 
justifying the imposition upon him of a portion of the expense, while the city 
pays for the residue as having been incurred for a matter of general utility; 
so the removal of a dilapidated or insufficient pavement, and the making of a 
new and sufficient one in its stead, is a matter of special benefit to the front 
proprietor, as well as of general utility. The equity is the same in both cases. 

I have expressed my views on an analogous subject in the Benton street case. 

The Act of 1850, conferred a privilege for paving done; but the power to 
levy the contributions was a pre-existing power which during a long period 
had been exercised and judicially sanctioned. Jt was sustained under the 
grants of power contained in the Acts of 1805 and 1813, which are not re- 
‘ stricted to pavements first laid. See Oakey’s case, 1 L.R,1. If these grants 
were curtailed by subsequent legislation, as to the particular subject of paving, 
I am not aware of it. 

It seems to me that the power to pave the streets is a permanent continuing 
power to be exercised when the public good may require it, and that the power 
to levy a contribution on the property benefited by the paving in front of it 
is equally durable and continuing. 

In conclusion, I must repeat my conviction that the system of paying for 
local improvements wholly out of the general treasury is inequitable, and will 
result in great extravagance, abuse and injustice. I think the system of mak- 
ing particular localities, which are specially benefited, bear a special portion 
of the burden is safer, and more just to the citizens at large, by whose united 
contributions the city treasury is supplied. What is taken out of that treasury 
is taken out of the pockets of all the proprietors. 

I think the judgment should be affirmed with costs. 

It is decreed that the judgment of the District Court be affirmed with costs. 

Sporrorp, J., concurring. 

Voorntes, J. I concur in the conclusion of the Chief Justice. In my 
opinion, the city had the power to order the work to be’done on the street, and 
to compel the front proprietors to contribute for the cost of it. It appears to 
me that such contribution cannot be considered as repugnant in any respect to 
the fundamental principle which requires that taxation, whether parochial or 
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% Momctraury municipal, shall be equal and uniform throughout the State. In the present 


case the contribution is as equal and uniform as the nature of the thing ad- 
mits of. 

Oepen, J., dissenting. The defendant as owner of certain lots fronting on 
Tchoupitoulas street, is sued for one-third of the cost of making a new pave- 
ment, in front of his property. This street had been previously paved with 
round stone, and the defendant and those from whom he acquired the property, 
had contributed in the proportion of one-third of the cost to making the former 
pavement. It was found that the round stone pavement could not resist the 
heavy hauling over this street—was constantly out of order; it was therefore 
taken up and replaced by square block stone. 

The defendant resists the claim of the municipality, to be re-imbursed in the 
amount of one-third of the cost of this new pavement in front of his property, 
on the following grounds : 

Ist. That the municipal government had no power to impose on the owners 
of lots, fronting on the street, the burthen of the expense of a second pave- 
ment of the street, whatever might be their power to compel a contribution by 
sug@h owners to the first pavement. 2d. Thatif such power did exist, it could 
be exercised, only on the condition of crediting the proprietors with the amount 
of the special contribution paid by them for the first pavement. 

The rule adopted by the ordinance of the municipality, which provides for 
the payment of the expense of paving the streets by requiring, that one-third 
of the expense shall be paid by the proprietors of lots on each side of the 
street and the balance by the corporation, is a mode of taxation for that object 
which has been sanctioned by the Legislature. The 7th section of the Act of 






the Legislature of 1840, provides “that whenever the owner of any property, — 


in front of which paving shall be done, by order of the Council of the munici- 
pality, shall fail to pay the third part of the cost of said paving, as he is bound 
to do by existing laws; such munieipality shall have a special privilege on said 
property for the re-imbursement of one-third of the sums expended on such 
paving. This was a recognition by the Legislature of an existing ordinance of 
the municipality, of a general nature, which provided as uniform a mode of 
taxation for the expense of paving streets as could well be devised. 

It is contended, however, by the appellants, that until the Act of the Legis- 


- lature of 1850 was passed, the Council of the municipality did not possess 


the power of taxing the owners for new paving on a street already paved. 
The 8th section of that Act is as follows : 

“That the Councils of said municipalities shall have the right of laying 
special taxes for local improvements, when the owners of property thereby 
benefited are liable to be specially taxed, conformably with existing laws, for 
the whole or a portion of the expense incurred for such objects, and whenever 
it shall be deemed necessary to make a new paving in any street already paved, 
the owners of property fronting said street shall also be liable to be specially 


taxed in the proportions established by existing laws; provided, a fair and 
adequate allowance be first made in their favor for the value of the materials 
of the old paving.” 

The appellees counsel have agreed that this is a legislative recognition of a 
pre-existing power in the municipal government; that this Act of 1850, pro- 
vided a new mode of deciding on the amount of the general taxes to be annu- 
ally assessed, but excepted by this section, from these new provisions the 
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special paving tax. It appears to re that while it makes this exception and *? Momeraury 


recognizes a pre-existing power in the municipal government on this subject, it 
was the object of this provision to extend the power of the corporation, so as 
to enable them whenever they deem it necessary, to take up a pavement once 
laid and replace it by a new one of different materials at the joint expense of 
the municipality and the proprietors of lots, in the same progortions as estab- 
lished by existing laws in regard to the original paving—by providing a rule 
for the disposition of the old materials, it would seem that a case such as this 
was contemplated, and not the case of a pavement having rotted away. In the 
present case the new paving was done before the law of 1850 was enacted, 
and it is not necessary to express any opinion as to that law, which is not 
applicable. 

In the absence of a special power conferred by the Legislature, I think the 
defendant could not be specially taxed for the new pavement which became 
necessary, in consequence of the municipality having sclected materials for the 
first pavement which was not suitable. 

If it was deemed a matter of public utility that the round stone pavement, 
to which the owners of lots on T’choupitoulas street had contributed their pro- 
portion of the expense, should be replaced by one not so subject to injury by 
heavy hauling and more commodious to the public, it was a local improvement 
determined on by the municipal Council, not coming under the general ordin- 
ance regulating the paving of streets, and subjecting the owners of lots to equal 
taxation therefor. 

I conclude that the municipality had no power by the then existing laws to 
compel a contribution, by the owners of lots to the cost of making the second 
square block pavement, to replace the one to which contribution had already 
been made, and that the judgment of the lower court ought to be reversed. 


Bucwanay, J., concurs. 


Ciry.or New Orveans v. Extiort. 


Th: ordinance of the city of New Orleans imposing upon the proprietor one-third of the expense 
of paving the street in front of his property is censtitutional. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
G@. B. Dunean, for plaintiff. Murphy, for defendant and appellant. 

Ocpen, J. The constitutionality of an ordinance of the City Council impos- 
ing upon the front proprietors one-third of the expense of paving the streets, 
is drawn in question in the present case. The objection is that by Art. 123 of 
the Constitution of 1845, it is required that taxation shall be equal and uni- 
form throughout the State and that this mode of taxation for the expenses of 
paving is not equal and uniform. 

The ordinance embraces all the owners of property in front of which, the 
streets are required to be paved. As was said in the case of Vakey v. Mayor 
etal.,11L. R.1. The tax falls alike on all who stand in the same situation and 
it is as uniform as any taxation in relation to the subject matter could well be. 
" We adhere to the opinion expressed in the case of Municipality No. Two 
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New Omx4"® praying for the opening of Benton street. 9 Ann., 446, and which has been 


ELLorr. 


acted on in subsequent cases, that the constitutional provision in relation to 
taxation is the declaration of a principle of the organic law, which must neces- 
sarily apply to the exercise of that portion of the legislative power in relation 
to taxation which has been delegated by the Legislature to subordinate bodies. 

That principle limiting the power of taxation is not violated by the ordin- 
ance in question. - 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be affirmed with costs. 

Voorutes, J. and Bucnanay, J., concurring. 


Stet, C.J. The suit is for the recovery of one-third of the cost of pav- 
ing a street in front of the defendant's property. 

The contract for paving was made between the First Municipality and Walter 
Welsh, and contained the usual authorization to Welsh to collect from proprie- 
tors the one-third for which they would be liable under the ordinance. Under 
this contract, Welsh would have been authorized to use the name of the muni- 
cipality, and of the city, which by the new charter succeeded with its rights 
and obligations, to collect from proprietors. Welsh transferred his contract to 
one “Moores, he to Birmingham, and Birmingham to Garity, who did the pav- 
ing. It appears from the certificate of the City Surveyor, the proper officer, 
that the work thus done by Garity was approved. This seems to me to im- 
ply an approval by the municipal government of the assignment of the con- 
tract and its incidents, one of which was a right on the part of the contractor 
to use the municipal name in collecting from the proprietors. I concur with 
the District Judge in the opinion that this was not a case in which it was neces- 
sary under the statute of 1852, sec. 35, that the suit should be brought by the 
Assistant City Attorney. 

The constitutionality of the ordinance imposing upon front proprietors this 
one-third of the expense of paving is disputed. It is said to be repugnant to 
Art. 123 of the Constitution of 1845, which declares that “taxation shall be 
equal and uniform throughout the State.” It was repeatedly held by our pre- 
decessors that the clause in question was applicable only to State, and not to 
municipal taxes. Lafayeite v. Cummins, 3 Ann., 148. Duncan v. Second 
Municipality, 2 Ann., 182. I refer also to my opinion in the Benton street 
case. 

I may add that for nearly thirty years this equitable contribution by front 
proprietors, who derive a special benefit from the improvement, has been en- 
forced. Experience and thg general acquiescence for so long a time may be 
considered as demonstrating the reasonableness of the apportionment; and it 
would be a manifest injustice to the vast number of proprietors who have paid 
one-third of the costs of paving streets used by all the citizens, if others of 
their fellow-citizens, who have enjoyed a public benefit at the partial expense ' 
of front proprietors, should afterwards be permitted, when paving is done in 
front of their property, to escape a similar contribution. It is just that the 
burden should fall on all who stand in the same situation. 

I think the judgment should be affirmed with costs. 


Sporrorp, J. I concur in the foregoing opinion of Mr. Chief Justice Sument. 
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Greorce W. Roper v. Evizasern Macee et al. 


Plaintiff sued on a guantum meruwit, and afterwards amended his petition and set up a written con- 
tract. Defendant excepted to the amendment on the ground, that it changed the nature of the 
action Held: The proceedings which took place from the joinder of issue to the filing of the 
amendment and exception, amounted to a waiver or abandonment of any objection which the de- 
fendants would have had to the form of the action. If defendants wished to avail themselves of 


the written agreement as a bar to the action on the quantum meruit, it should have been special- 
ly pleaded for that purpose. 


The appointment of experts by the court, enparte and without notice to the parties, is null. ©. P- 
446. 


Experts cannot act at the request of one party, without giving notice to the adverse party. ©. P 
450. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Cohen, for plaintiff. A. Hennen, for defendants and appellants. 

Voorures, J. This action was brought by the plaintiff on a quantum me- 
ruit, to recover the sum of $630, alleged to be a balance due him as the price 
of materials and of work and labor done in building a dwelling house, kitchen, 
cistern, fence, &c., for the defendants. 

In answer, the defendants, after pleading the general issue, aver, that on the 
27th of August, 1846, they contracted with the plaintiff for the building of a 
house according to specifications and a plan annexed to the contract; that on 
the 16th of January, 1847, a change was made in the same, owing to errors and 
neglect of the plaintiff, as specified in a paper annexed to their answer. They 
further aver, that said house was not constructed and finished, nor delivered 
within the time stipulated, in accordance with said contract; in consequence 
of which they have suffered $600 damages, which they claim in reconvention. 

The answer was filed on the 8th of July, 1848; and on the 28d of January, 
1849, the cause was referred to experts by consent of the parties, John Sewell 
being appointed on the part of the plaintiff, and Hugh O. Ames, on that of the 
defendants, with instruction “to examine the buildings mentioned in the 
pleadings, and to state how far they were built in conformity with the contract 
filed by the defendants, and what damages, if any, the defendants had suf- 
fered for the violation of the said contract, and to report within ten days to 
the court, the result of their examination.” On the 29th of the same month, 
Alexander Baggett was appointed to act as umpire in case of disagreement of 
the experts.. On the 31st of March, 1849, H. 0. Ames filed a report. No fur- 
ther proceedings were had in the cause, as appears from the record, until the 
9th of January, 1850, when John Rogers was appointed umpire in the stead 
of Baggett, in consequence of the absence of the latter from the city. On the 
18th of March, 1850, Sewell filed a report as one of the experts. Rogers, as 
umpire, filed a report on the same day, in which he declares having carefully 
examined the buildings in question, together with the plan and specifications, 
and the separate reports of the experts. That there were some small defects 
in the interior of the house, caused by the settling of the chimneys, to which 
new houses are subject, and not imputable to the builder as a fault, and that 
the defects inside could be made good for about $20. The additional work 
done in consequence of alterations made in the work, which was nearly com- 
pleted, he considered to be worth $250 more than that contracted for. These 
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reports were offered in evidence by the plaintiff and objected to by the defend- 
ants’ counsel, on the ground, that Ames, appointed on the part of said defend- 
ants, had not been qualified. The court sustained the objection, and ordered 
a continuance of the cause; and by consent of parties, the subject matter of 
dispute was again referred to the same experts, and Baggett was reappointed as 
umpire. On the 14th of May, 1850, the plaintiff filed a supplemental petition, 
alleging that the buildings mentioned in his original petitions were constructed 
by him under the contract annexed to the defendants’ answer, but in conse- 
quence of changes made in the original plan by the defendants’ orders, the 
price of the work done was worth more than that stipulated for. The petition 
concludes with a prayer, that the defendants be condemned to pay the plain- 
tiff in solidd the sum claimed in the original petition. 

This amendment was excepted to by the defendants’ counsel on the ground, 
that it altered the plaintiff’s demand. The exception was overruled on the 
18th of January, 1852. 

We do not think the Judge @ guo erred. The proceedings which took place 
from the joinder of issue to the filing of the amendment and the exception in 
the case, as already noticed by us, clearly amounted, in our opinion, to a waiver 
or abandonment of any objection which the defendants would have had to the 
form of action. If they wished to avail themselves of the written agreement, 
as a bar to the action on a guantum meruit, it should have been specially 
pleaded for that purpose, and insisted upon. 

On the 27th of December, 1851, a rule was taken on Ames to show cause 
why he should not be sworn as an expert according to law, &c. On the trial 
of the rule, exparte on the plaintiff’s showing, by affidavit, that Ames, the ex- 
pert appointed on the part of the defendants, declined to act as such, the court 
ordered George Purves to be appointed in his place. On the 19th of May, 
18538, the experts filed a report. Toa rule taken by the plaintiff for the homo- 
logation of this report, the defendant filed an opposition on the following 
grounds: that the appointment of the experts being made exparte and with- 
out notice to. the defendants, was null and void; that the proceedings of the 
experts are null and void, because they acted exparte without giving notice to 
the defendants; that said experts did not examine the premises together, but 
separately, and did not notify the defendants thereof; and that their report is 
false, erroneous and unjust, as is apparent from the face of the proceedings, 
and should be set aside, &c. 1 

On the trial of the opposition, ZH. O. Ames testified as a witness for the de- 
fendants, that he visited the property ; that the report signed and filed by him 
on the 31st of March, 1849, is correct; that he was lately called upon by the 
plaintiff to act the second time as expert, but his business prevented*him from 
doing so; that he had never been notified of the report to be made by Purves 
and Sewell ; and.that he was totally unacquainted with all the proceedings had _ 
since his first report, and had always been present in the city. Sewell, also 
examined for the defendants, testified that the report was made without hav- 
ing notified the defendants of it. He met the plaintiff by previous appoint- 
ment, who pointed out to him the buildings, which he examined with the plan 
and specifications. When builders are appointed as experts, they do not con- ; 
sider it obligatory to go together or to notify the defendant or his counsel; this — 
is not usual. He had been appointed as expert three or four’times, but had 
knowledge of three or four hundred cases, more or less; he knew the usage, 
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“from the statement of the parties who made the expertises in the cases 
where he acted as expert”; he and Purves did not examine the premises to- 
gether, but separately ; he examined the premises but once, and that at the 
time he made the first report, which had been made a long time before the 
second; and objected to make another until a short time previous, having en- 
tirely lost sight of the first. The report of Mr. Purves having been submitted 
to him, and considering that it agreed nearly with his, as he supposed, and 
wishing to get rid of the matter, he agreed on the second report and signed it. 
He examined the premises in March, 1849, with the plan and specifications in 
his hands. The premises are occupied by the defendants. 

On this state of facts, it was decreed that the report be homologated and 
made the judgment of the court. From this judgment, signed on the 10th of 
November, 1853, the defendants are appellants. 

We think the Judge @ quo erred. It appears to us that the first and second 
objection of the opposition filed by the defendants were well taken, and that 
the report of the experts should have been set aside. ‘‘ When either experts, 
auditors of accounts, or judicial arbitrators, are to be appointed, each party 
shall name one, and a third shall be appointed by the court, to act as umpire, 
in case the two should not agree. If the parties, or either of them, neglect or 
refuse to appoint, the Judge shall name all three.” C. P. 346. “ After the 
documents in the cause have been placed in their hands, they shall, at the re- 
quest of either of the parties, give to the adverse party at least three days pre- 
vious notice of the time and place at which they intend to commence their 
proceedings, in order that such party may attend.” C. P. 450. 15 L. 425. 

It is therefore ordered, adjudged and decreed, that the judgment of the 


’ District Court be reversed; that the report of said experts be set aside, and 


that the case be remanded for further proceedings according to law; the ap- 
pellee to pay the costs of this appeal. 


. Georce W. Roper v. ExizApetn Macer et al. 


Evidence was ruled out on the ground, that it contradicted the report of experts, which had been 
* homologated. Held : That the evidence might be received to rebut other testimony which had 
been introduced. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Cohen, for plaintiff. A. Hennen, for defendants and appellants. 

Voorutes, J. This is the sequel of the case just decided. 

On the suggestion of the plaintiff’s counsel, that the judgment rendered on 
the report of the experts, from which an appeal had been taken, was only in- 
terlocutory, the court ordered the case to be fixed for trial on the 30th of May, 
1854. The defendants ruled the plaintiff to show cause why the order should 
not be set aside, on the ground, that the cause was then pending on appeal 
before this court, and that the order so granted was on the er parte motion of 
the plaintiff. This rule was discharged. 

On the trial of the merits, the plaintiff introduced in evidence the documents 
referred to in the pleadings, and also the testimony ef+several witnesses, to 
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which the defendants excepted. The defendants introduced likewise the same 


documents in evidence, and also the testimony of H. 0. Ames, who testified 
that he acted as an expert in the case, though he was not sworn; that he ex- 


‘amined the house, contract, specifications, and every thing connected with the 


building ; and that the house was not constructed according to the contract. 

The District Court rendered a judgment, based on the report of the experts, 
in favor of the plaintiff, from which this appeal is taken by the defendants. 

On the trial, the defendants offered to prove by several witnesses, that the 
buildings specified in the pleadings, had not been constructed according to the 
contract between the parties; that the materials thereof were unsound ; that 
said buildings had not been completed and delivered within the time stipulated 
and in accordance with the agreement; that the defendants had suffered dam- 
ages to the amount of $600: in consequence thereof, of which they had com- 
plained to the plaintiff. This evidence was ruled out on the ground, that it 
contradicted the report of the experts, which had been homologated. We 
think the Judge @ quo erred. As the plaintiff had introduced testimony to 
prove, besides his compliance with the terms of the contract, the additional 
value of the work resulting from the alleged changes in the original plan, we 
think it was therefore competent for the defendants to offer the testimony as 
rebutting evidence. The reference of this cause to experts, it would seem, 
instead of hastening, has produced the principal obstacle to its speedy termi- 
nation. Perhaps much delay might have been avoided by the rescission of the 
order of reference, and resorting to other evidence which could have produced, 
with greater certainty of dispatch, the same result. See the case of Kohn v. 
Marsh, 3 R. 48. 

For the reasons assigned in the other case, we consider the report of the 
experts informal and void. 

It is therefore ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; that the report of the experts be declared null and 
void, and set aside, and that the case be remanded for further proceedings ac- 
cording to law ; the plaintiff and appellee to pay the costs of this appeal. 





Harkness & Son v. C. B. Cuurcn. 


The delivery of goods shipped on a steamer to the master of a wharfboat at the port of delivery, 
is bad, unless there is a special authority vested in the wharfmaster by the consignee to receive 
the goods, or a ratification of the receipt of them, express or implied. 

The authority of a wharfmaster to receive goods on behalf of the consignee, may be inferred, from 
the payment by the consignee of money advanced by the wharfmaster for the freight. : 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Smiley & Perrin, for plaintiffs and appellants. Price & Denegre, for 
defendant. 

Buonanan, J. On the 15th of May, 1852, the plaintiffs, through their 
agents, Moses Greenwood & Co., shipped on board the steamer Bulletin, of 
which the defendant is master and owner, two boxes of merchandise, consign- 
ed to John Hibbard, px to his assigns, at the port of Napoleon, in the State of 
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Arkansas. On the 19th of the same month, the Bulletin arrived at Napoledn, 
and discharged the two boxes in question, placing one of them on the wharf- 
boat Chancellor, belonging to C. B. Shattuck, and the other on the wharfboat 
Cotton Plant, belonging to H. Roberts. The box which was placed on the Cot- 
ton Plant remained there for three days, tintil the 22d of May, when it was 
consumed by fire, with the wharf boat. This suit is brought to recover its 
value, and the question is, whether there was such.a delivery of the said box 
of merchandise as satisfied the bill of lading. 

As to the circumstances of the delivery of the goods shipped, John H. Fil- 
burn, second clerk of the Bulletin, deposes : “One of the boxes I delivered to 
0. E. Chattuck, and the other I delivered to H. Roberts & Co., in the wharf- 
boat ‘Cotton Plant, at Napoleon.” And in his cross-examination—“ I did not 
notify Hibbard of the landing of the goods.” 

James McCord, first clerk of the Bulletin, deposes: “I delivered both boxes 
to 0. £. Chattuck, one on his own boat and the other on the wharfboat Cotton 
Plant, and Chattuck then, in my presence, received the said goods, and paid 
me the freight on the same.” And in his cross-examination—“I did not noti- 
fy Hibbard of the delivery of said boxon wharfboat as above stated; nor have 
I ever seen Hibbard to my knowledge. I delivered the bill of lading of these 
goods to F£. 0. Shattuck in person.” 

James J. Roberts testifies: ‘There was one large box put on my wharfboat 
for John Hibbard. I do not know what the contents were, nor the shipper. 
There was no bill of lading with it. It was left by the Bulletin,” In another 
part of the record is the testimony of one James Roberts, who appears to be 
the same witness, and who testifies to the same facts, with the addition, that 
“the box of goods which was received on the Cotton Plant, was received by 
0. BE. Shattuck & Co.” 

John Hibbard, the consignee of the goods, deposes: ‘“‘One box was deliver- 
ed at Napoleon to 0. E. Shattuck, and one to H. Roberts & Co. Both parties 
were in the habit of receiving goods for me, but no person was personally,au- 
thorized to receive my freight. I don’t know whether the freight was paid to 
the Bulletin or not, but I paid the amount of my freight bill to C. BE. Shattuck. 
I received one box after instructions from Harkness & Son, the other I know 
nothing about, only it was said to have been burned on H. Roberts & Co's. 
boat.” “TI did not get the bill of lading until after they (the goods) were lost, 
nor no notice of their being there.” 

Does this evidence make out a compliance by the master of the vessel with 
his legal obligation? In the language of the court in Segura v. Reid, 8 Ann. 
“the contract of the vessel is to deliver the goods to the consignee, and the 
responsibility continues until there is an actual delivery, or some act which is 
equivalent to, or a substitute for it.” We are therefore to consider whether 
Shattuck, the master of the wharfboat, to whom delivery was made, represent- 
ed the consignee for the purposes of delivery. In deciding this question, we 
make no account of the pretended local custom at Napoleon, which would sub- 
stitute another contract for the one entered into, and make the wharfmaster, in 
effect, consignee of all freight landed at Napoleon. We are satisfied that the 
wharfboat is the usual and customary place for discharging cargo. But it is 
an error to suppose that a delivery to the wharfmaster is a delivery to the con- 
signee, unless there is either a special authority vested in the former by the 
latter, or a ratification of his receipt of the goods, express or implied. A loca] 
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custom at Napoleon to the contrary, cannot overrule the law, even supposing 

such custom to be proved; which we do not think it has been in this case. 

Kohn & Bordier v. Packard, 8 L. R. 225. Segura v. Reed, 8 Ann. 695. Civil 

Code, Article 8. United States Bank v. Flukner, 8 Mart. 309. Sennett v. 


Pierce, 2 N. 8.192. Senac y. Pritchard, 4 La. 160. 
The evidence does not show any authorization from Hibbard to Shattuck to 


receive these goods for him ; but we are of opinion that the act of Hibbard in 
refunding to Shattuck, the amount of the freight bill which the latter had paid 
to the clerk of the Bulletin, when the goods were discharged from the boat, 
without protest made to Hibbard, or reservation of his rights, amounts to a 
recognition of Shattuck’s authority to receive the goods. For at the time Hib- 
bard so paid Shattuck, the goods were destroyed by fire; and unless there had 
been a delivery of the goods previous to their destruction, there was nothing 
due by the consignee under the bill of lading. This payment was therefore 
tantamount to an admission of indebtedness, and consequently to an admission 
that the defendant had complied with his contract. Under these circum- 
stances, the plaintiffs have no claim upon the defendant. 

Judgment affirmed, with costs. 

Suet, C. J., dissenting. My opinion is, that the usage to deliver goods to 
the wharfboat at Napoleon, and the consignee’s acquiescence in the usage, are 
satisfactorily proved. 

Sporrorp, J., concurs. 





Leopotp Jeannet & Co. v. Leontine Ricxer, wife of L. Laxiy. 


The judgment of a court, having jurisdiction over the person of the minor, and of the subject-mat- 
ter of his application, and rendered upon due notice of the suit to the tutor—unreversed by ap- 
peal or action of nullity—cannot be questioned collaterally, on the ground of the alleged informa- 
lity, anticedent to the decree, and arising after the jurisdiction of the court had attached. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Benjamin, Bradford & Finny, for plaintiff. Ogden & Leovy, for defend- 
ant and appellant. 

Suett, C. J. This action is brought upon a promissory note made by 
Leontine Ricker, before her marriage, to her own order, and endorsed by her- 
self, and also endorsed by Samuel Ricker, her father. 

At the time of signing this note, Leontine Ricker had not attained the age 
of twenty-one years. But before its signature, having attained the age of 
eighteen, she had been clothed with the capacity of a major, by a decree of the 
District Court of her domicil, under the Statute of 18th of March, 1847, p. 64, 
which enacts, that whenever a minor above eighteen years, shall be desirous of 
being dispensed from the time prescribed by law for attaining the age of ma- 
jority, the said minor shall present a petition to the District Judge having 
jurisdiction, wherein he shall set forth the causes for which he wishes to have 
the time for attaining majority dispensed with, &c. The statute directs the 
Judge to order the convocation of a family meeting, requires the service of a 
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copy of the petition on the tutor, and his citation to show cause against the 
application, and provides for the homologation of the proceedings of the family 
meeting. The petition was in the minor’s name, and signed by a member of 
the bar, whose authority to appear for her has not been denied under her oath, 
and must therefore be presumed. See Barnes v. Profilet, 5 Ann. 118. After 
this decree, she made the note and executed an act of mortgage to secure it, 


’ in which she declares herself a person “of lawful age.” 


The defendant claims that this judgment should be treated as absolutely 
null and void, upon thé ground that the under-tutor was not cited and did not 
attend the family meeting. If, for the purpose of argument, it be conceded 
that in the proceedings under the statute, the attendance of the under-tutor at 
the family meeting was a necessary formality, still the proposition put forth by 
the defendant, is utterly inadmissible. Under the settled jurisprudence of the 
State, we must hold that this judgment of a court having jurisdiction over the 
person of the minor, and of the subject-matter of his application, and rendered 
upon due notice of the suit to the tutor, the only person whose citation in the 
suit the statute requires, and which judgment has never been reversed by ap- 
peal or action of nullity, cannot be questioned collaterally, on the ground of 
the alleged informality, antecedent to the decree, and arising after the jurisdic 
tion of the court had attached. The public, in their dealings with the defend- 
ant, were not bound to look behind this decree for informatien in the course of 
the proceedings. It judicially declared her status, and must be deemed of 
conclusive authority against her and in favor of third persons dealing with her, 
at least within the jurisdiction of Louisiana, whose tribunal pronounced the 
decree. Any other doctrine would make such decrees snares to the public. 
See Fabre v. Hepp, 7 Ann. 9. Lalanne’s Heirs v. Moreau, 18 La. 483. Thomp- 
son v. Tolmie, 2 Peters, 162. 

We cannot say the District Judge erred in holding, that the person on whose 
behalf the suit was prosecuted, was a bona Jide holder for a valuable conside- 
ration; and may add, that the acknowledgment of “value received,” embodied 
in the note, is not contradicted by satisfactory evidence. The defendant ought 
not to regret the absence of proof which would cast reproach on her father. 

Judgment affirmed, with cost. 


Newron v. Gray & Campsrxi ef al. 


Under the statute of Arkansas, the assignment of a promissory note does not prevent the allowance 
of discounts or offsets either in law or equity, which the maker had against the original assignor, 
previous to the assignment, although the assignee be a bona fide holder. But where the subject 
of the setoff was money advanced by the maker of the note to take up his accommodation accep- 
tances, made for the benefit of the payee, he will not be allowed to plead that payment as a setoff 
to the prejudice of an attaching creditor who had seized the notes as the property of the payee 


before the advance was made. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Goold, for plaintiff and appellant. Hunton and Bradford, for Gray & 
Campbell, H. D. Ogden, for Montross & Stillwell. 
Supe, C.J. In 1848, the plaintiff made, in Arkansas, his five promissory 
notes in favor of Byrd, payable respectively in February, 1850, 1851, 1852, 
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1858, 1854. The last four notes were endorsed by Byrd, to the commercial 
firm of Southwick & Byrd, of which he was a member, who delivered them at 
New Orleans, in March, 1848, under an informal act of pledge, to Gray & 
Campbell, as security for the protection of the accommodation acceptances of 
the latter. These notes were also attached by Gray & Campbell in their own 
hands, at New Orleans, for a debt of Southwick & Byrd, in January, 1850. 
The other note was attached, at New Orleans, by Montross & Stillwell, credi- 
tors of Byrd, on an earlier day in the same year. The present suit was 
brought by Newton, in February, 1851. He alleges that the notes were given 
for a part of the price of a plantation in Arkansas, the residue of the price be- 
ing composed of an amount of incumbrances which the buyer was to dis- 
charge; that the amount of incumbrances was in fact greater by a sum of 
$2,424 24, than was represented by the vendor, which excess the plaintiff had 
been forced to pay. He also alleged, that he had endorsed bills of exchange 
for Byrd's accommodation, on which judgment had been rendered against him, 
to an amount of $2,965 20, which he had also been forced to pay ; and that 
he was entitled, under the law of Arkansas, to setoff the amount so paid 
against the notes in the hands of the defendants. 

The pretentions of the plaintiff were sustained by the court below, as to the 
amount paid for the excessive incumbrances. That amount was first applied 
to the first note which it extinguished, and then to the four notes held by Gray 
& Campbell, which were thus only partially extinguished. The claim of setoff 
for the amount paid for the accommodation endorsement was rejected. From 
this judgment, the plaintiff alone appealed. In answer to the appeal filed by 
Montross & Stiliwell, they pray that the judgment be amended, by deducting 
from all the notes pro rata, the amount paid for the excess of incumbrances. 

From the evidence, it appears that the general law, in regard to commercial 
paper, has been modified by the statute of Arkansas, which enacts that all in- 
struments for the payment of money or property shall be assignable, and the 
assignee may sue on the same in his own name as assignee, in the same man- 
ner as the original payee might or could do ; and further, that this provision 
shall not change the nature of the defence or prevent the allowance of discounts 
or offsets either in law or equity, that any defendant may have against the 
original assignor, previous to the assignment, and that all assignments shall 
bear date of the true day on which they are made, and all blank assignments 
be taken to have been made on such day as shall be most to the advantage of 
the defendant. 

Under this legislation, we think it clear that the plaintiff was entitled to re- 
lief to the amount paid for the excess of incumbrances on the property pur- 
chased. There was a failure of consideration for the notes pro tanto. It was 
an infirmity contemporancous with their execution, and the equitable defence 
in such case, is clearly reserved by the law of the place where the contract 
was made, even against subsequent bona fide holders. See Oldham v. Wal- 
lace, 4 Arkansas Rep. 561. , 

With regard to the claim of setoff for the amount paid on the accommoda- 
tion endorsements, we think it was properly rejected. That payment was not 
made until March, 1851. A year before that date, the attachments of the 
defendants were levied. The fact that the plaintiff had furnished his accom- 
modation endorsement to Byrd, was not, of itself, a ground for the allowance 
of a setoff, either in law or equity. It was only upon payment of the bills that 
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his right to a setoff accrued. But the right then accruing cannot be permit- 
ted to retroact so as to defeat a right by attachment previously acquired. AMur- 
ray v. Gibson, 2 Ann. 314. Civil Code, 2212. Chance v. Isaacs, 5 Paige, 594. 
A fortiori, it cannot retroact to the detriment of an endorsee before maturity. 

Montross & Stillwell dispute the mode in which the reduction has been im 
puted by the court below, and ask an amendment imputing it pro rata on all 
the notes. 

Waiving the inquiry, whether Montross & Stillwell, not having appealed, 
cap, by virtue of their answer to the appeal of the plaintiff, ask an amendment 
detrimental to their co-appellees, we proceed to decide the point in contro- 
versy. ’ 

Byrd, as we have seen, had assigned the last four notes of the series to Gray 
& Campbell, before maturity, but still continues the owner of the first hote, 
although it is now held by the Sheriff under the subsequent attachment of 
Montross & Stillwell. As the latter have only the rights of an attaching cre- 
ditor in respect to the first note, they cannot pretend, as against the assignees 
of the four notes, greater rights than Byrd, the assignor, had; and it is clear 
that as between Byrd and Gray & Campbell, the offset would be properly im- 
puted to the note which he had not assigned, rather than to the notes which 
he had assigned. As he was unquestionably bound in equity to permit the 
imputation to be so made, the attachitig creditors, taking hfs right, are in no 
better position. 

As to Newton, it is true he asked for a pro rata imputation, but he also stated 
the facts, and asked for all such relief as equity would sanction, and to change 
the judgment against him on account of this suggestion in his petition, would 
be clearly unequitable. 

Judgment affirmed, with costs. 
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Francois Bauporx, Administrator, v. Frangois Apa Tere. 


Although a judgment may be amended in the Supreme Court in favor of appellant, yet, where he 
should have applied to the Judge a guo to cofrect the error, he will be condemned to pay the 
costs of appeal. 


PPEAL from the District Court of the Parish of Assumption, Cole, J. 
Maithot & Mills, for plaintiff. Gentile, for defendant and appellant. 
Voorutgs, J. The defendant is sued on his three several promissory notes. 
The only defence urged by him is, that two of the notes sued upon were in- 
cluded in the last note which was given by him to the plaintiff on the 3d of 
April, 1851, for the sum of $832 88. 
The Judge a quo considered the proof insufficient to sustain the defence, and 
gave judgment in favor of the plaintiff, and the defendant appealed. 
After a careful examination of the evidence, we are not prepared to say that 
the Judge a@ quo erred in his conclusion. 
Our attention has been drawn to an error in the judgment of the inferior 
court in allowing the plaintiff eight per cent. instead of legal interest on the 
note of $68, amounting at the rendition of the judgment to $14 89. The 
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plaintiff in his petition only claimed five per cent. interest. It is admitted by 
the plaintiff’s counsel, in their brief, that the error was committed by them in 
writing the decretal part of the judgment. Although this may not strictly be 
considered as a remittitur, yet we think it is a sufficient reason to authorize us 
*to amend the judgment in this respect; but in doing so, the costs are not to be 
thrown on the appellee, as it was clearly incumbent for appellant to have ap- 
plied to the Judge a quo for the rectification of the error on a motion for a 
new trial. 5 Ann. 26. 

It is therefore ordered and decreed, that the judgment of the District Court 
be amended, by allowing the plaintiff interest at the rate of five per cent. per 
annum on the note of $68, from 18th April, 1853, instead of eight per cent. 
per annum on said amount, from the Ist of April, 1847, as decreed by the 
judgment of the District Court, and-so amended that said judgment be affirmed 
with costs. 





Bonnrot & Co. v. Fuentes & Co. 
> . 

The well settled rule that courts will not lend their aid to establish 2 demand founded upon a viola- 
tion of law, will not be extended to close the door of justice against an honeat principal, on ac- 
count of a fraud committed by his agent. 

A factor can not pledge the goods of his principal for his own debts, and where the pledge is cogni- 
zant of the ownership, he can not, in an action by the owner, avail himself of the defence that 
he has been misled by any act or omission of such owner. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Magne and Rosilius, for plaintiff and appellant. Hunton & Bradford, 
and Hyma, for defendant. 
Sporrorp, J. A. Bonniot & Co., residents of France, and merchants of 


Jarnac in the arrondissement of Cognac, shipped ninety-seven packages of 


brandy, on consignment, to Noé! & Guiraud, of New Orleans. 

The shipment was made at Bordeaux, on the 28th February, 1851. 

The ship John Holland laden with these brandies, entered the port of New 
Orleans on the 19th May, 1851. 

The brandies went into the custom-house warerooms under the general order, 
and so remained without an entry of any kind until the 29th December, 1851. 

It seems that Noél & Guiraud, who did a commission business, were indebt- 
ed to the firm of J. J. Prom & Co., of Bordeaux, in a sum amounting nearly 
to $6,000, probably for similar consignments. 

Prom & Co. employed Fernando de Fuentes & Co., of New Orleans, as their 
agents; on the 25th December, 1851, Fuentes & Co. anxious to secure the debt 
due to their principals, approached Noél & Guwiraud upon the subject of a 
compromise to avoid an impending suit, and proposed to extend the time of 
payment, provided they would furnish collateral security. The result was a 
verbal agreement that the ninety-seven casks of brandy consigned by Bonniot 
& Co. to Noél & Guiraud, then under the keys of the custom-house, should be 
given in pledge to Fuentes & Co,pas agents of Prom & Co., to secure the debt. 

On the next day, pursuant to their own agreement, Noél & Guiraud addressed 
@ letter to Fuentes & Co., in which after stating the contract, they say: 


Pane ts Fina Se YT aa 


ies a ee oe . 
Pah ithe G36 ake Oe re hee peed 


A 
i 


Fee 


O72) PR 
en ae dct bet ae wht AD 











ina wwaeern Ff oO 














4 
Bis 
3 
ena 
B.% 
‘4 
Ft 
dy] 
a 
‘Be 


i 
a 

















NEW ORLEANS, JANUARY, 1855. 


“Comme garantie du paiement des dits billets, nous vous avons remis ce ma- aera 
tin facture et connaissement endossé 4 votre ordre, 4 quatre-vingt dix-sept § Fuswrss. 


futailles cognac, sous les clefs de la douane au general order, dont vous ferez 
Yentrée vous-méme au warehouse.” 

This is the pledge on which the defendants rely to defeat the claim of the 
owners who sue to recover the brandies thus misapplied by their factors. 

It will be observed that the contract was made between the factors and the 
defendants on the 25th of December, and the letter alluding to the invoice and 
bill of lading as having been sent the same morning, was written on the 26th of 
December, 1851, up to which time no entry whatever had been made in the 
custom-house. 

Fuentes & Co. did not rest satisfied with the invoice sent on the 26th,. and 
which seems to have been a duplicate, the true invoice made out by the plain- 
tiffs in France and forwarded to Noél & Guiraud, in which the goods were 
estimated at the sum of 16,348 francs. But a partner of their house after- 
wards went to the office of Noél & Guiraud and asked for an invoice, in order 
to make an entry in the custom-house; Noél & Guiraud seemed readily to 
understand what this meant; G@uiraud furnished notes or memorandums to ome 
of his clerks, who proceeded to manufacture the invoice; with the facility of 
an expert in the business, he soon produced the required document, in which 
the same brandies figure, the only change being in the prices, which, according 
to the new estimate, amount in the total to 13,885 francs; this clerk wis sworn 
as a witness in the cause and testified that this invoice was prepared by him 
“simply to make an entry in the custom-house.” 

Armed with this new document, De Fuentes proceeded on the 29th of Decem- 
ber, to make a warehouse entry of the brandies. He took the agent’s oath 
prescribed by the Act of Congress of March Ist, 1823, and sought to make the 
entry thereupon ; but the Deputy Collector perceiving that there was no Con- 
sulate certificate attached to the invoice, refused to allow the entry, stating to 
Fuentes that the law required the owner’s oath on all warehouse entries, to 
which he replied that the owners were in the city ; after which, Fuentes return- 
ed with Guiraud, who filled up the oath on the back of the entry in his own 
handwriting and was sworn. At the same time a bill of lading was produced 
endorsed in blank by Noé? & Guiraud when the entry was completed. Fuentes 
é& Co. giving the usual bond for a warehouse entry. 

Noél & Guiraud were at that time on the eve of bankruptcy and shortly 
afterwards failed. The plaintiffs employed an agent to take their business out 
of their hands, who did not discover the fraud perpetrated in regard to these 
brandies, until the spring of 1852, when, having put Fuentes & Co. in default, 
he brought this suit to recover the goods. 

The defendants invoke the rule that courts cannot lend their aid to establish 
a demand founded upon a violation of law. No rule is better settled or more 
salutary in its operation. So long as good men sit in the judgment-seat, suitors 
who come before them with lying lips or impure hands will be turned empty 
away. 

But the action of these plaintiffs does not spring ex turpi caused. It is an 
action to recover property which was lawfully theirs, and which the defend- 
ants acquired, not by reason of any fraud or immorality practised by the plain- 
tiffs, but by the wrong doing of their factors and consignees. The particular 
tort which first enabled the defendants to get the control of the property was 
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the bad faith of the factors towards their principal in assuming to pledge for 
their own debts that which they received in trust for him. The fact that after 
they had taken the first wrong step they took another, and by false swearing, 
defrauded the revenue of the United States, adds to their own turpitude but 
does not detract from the plaintiffs’ rights. 

So far as appears from tbe record, all the invoices forwarded by the plaintiffs 
were just and correct.’ It is not shown that they meditated, still less that they 
consummated any fraud. To hold them answerable for the fraud of their con- 
signees committed after they had broken their faith towards their principals by 
converting their goods to an improper use in violation of law, would be to 
reverse the presumption of innocence until guilt is proved, and to carry toa 
dangerous extreme the doctrine of liability of the principal for the conduct of 
his agent. 

The only thing amounting to negligence, even that can be imputed to the 
plaintiffs, is their failure to forward an affidavit of the cost of the goods if they 
were the purchasers, or the market value if they were the manufacturers, 
attested by a Consular certificate, as called for by the Act of March Ist, 1828, 
already alluded to. But this neglect does not constitute a fraud, or even a 
badge of fraud in the present case. The statute does not make it so. The 
statute even contemplates that such an occurrence may happen, and provides 
for the contingency. When the goods of foreigners shall not be accompanied 
with the invoice verified by the owner’s or manufacturer’s oath, authenticated 
by the Consular certificate, or where it shall not be practicable to make such 
oath, or where there shall be an informality in the oath or certificate, &c., the 
Secretary of the Treasury is authorized to admit the goods to entry upon an 
appraisement, provided the consignee, importer, or agent gives bond to produce 
the invoice, &c., within eight months, if imported from places this side the 
Cape of Good Hope. See sect. 2 and 10, Act 1st March, 1823, U. S. Stat. at 


large, vol. 8, p. 730. 
It is an error to suppose that the plaintiffs could have prevented the fraud by 


‘sending their oath with the Consular certificate. That document would have 


been sent to the consignee with the bills of lading and invoices.. If it had been 
sent to Noé? & Guiraud, they could have suppressed it as easily as they did 
the true invoices which were sent, and it cannot be supposed under the evi- 
dence in this record that they would have scrupled to do so. 

But it is urged that if the plaintiffs may be heard in consequence of their 
want of participation in the fraud upon the law, still their demand must be 
rejected, and they must abide the loss, because they so clothed their consignees 
with the indicice of ownership in the goods as to enable them to mislead the 
defendents. : 

That as a general rule, a factor cannot pledge the goods of his principal for 
his own debts, is so well settled that it would be a waste of time to discuss the 
matter. Hadwin v. Fisk, 1 Ann., 74. New Orleans Draining Company v. 
De Lizardi, 2 Ann., 287. OC. C. 3109*12-18-16. Story’s Bailment, §$ 325-6. 
Story’s Agency, §§ 78, 113, 224, 225. 2Kents’ Com., pp. 625--6, (2d Ed), 

What have the plaintiff’s in this case done or omitted to do, that they should 
be deprived of the benefit of this rule? - 

They have sent bills of lading to their consignees. But that they were com- 


pelled to do to make the consignment. They have, it seems, omitted to send ‘an 


affidavit of cost or value with the invoice, attested by the certificate of a 
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consul or commercial agent. But if such a document had been sent, non con- 
stat that it would have prevented the consignees from abusing their trust. 

The law requiring the owner’s oath to effect an entry in the custom-house, is 
not in the nature of a registry law to notify the public of titles to property 
deposited in the government warehouses, but is intended purely to guard the 
revenues against the fraudulent machinations of importers. 

There is sufficient evidence, we think, to show that the defendants were 
cognizant of the fact that the goods they took in pledge, did not belong to 
Noél & Guiraud, and they cannot therefore avail themselves of the defence 
that they have been mislead by any act or omission of the plaintiffs. The 
conclusions announced in this opinion have been reached without the aid of 
the rejected evidence. It becomes unnecessary then to pass upon the ques- 
tions raised by the bills of exceptions. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be avoided and reversed ; and it is further adjudged and decreed, 
that the plaintiffs recover of the defendants the ninety-seven packages of 
brandy described in the invoice annexed to their petition or the proceeds there- 
of, after deducting all lawful charges against the same: it is further ordered, 
that the defendants pay costs in both courts. 


Tue Carnouic Soctery v. Tue City or New Oneans. 
Where taxes, illegally assessed, have been paid through error, they may be recovered back. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Semmes & Edwards, for plaintiff. Wolfe, for defendant and appellant. 

Vooruigs, J. The plaintiff claims the reimbursement of the sum of $756 25, 
alleged to have been paid in error for municipal taxes on its property which 
was exempted from taxation. 

The admissions in the record are: that the Catholic Society of Religious and 
Literary Education, was incorporated on the 19th January, 1848; that the 
object of its creation was the religious and literary education of youth; that 
since its incorporation it has been the proprietor of the lots of ground and 
buildings, which have ever since been used exclusively by it as school houses 
for the purpose of education, except a part thereof, which is used as a public 


‘chapel, dedicated exclusively to public worship; that said school houses have 


always been frequented since their establishment by a large number of youth 
attending the schools, superintended by the agents of the society ; that saiJ 
chapel is and has ever been open to the public at large, though the Roman 
Catholic form of worship is and has ever been used therein; that the plaintiff 
paid as general annual municipal taxes laid on said property for the years 1849 
and 1850, the sum of $756 25, under the impression that said taxes were 
legally due, and that the payment thereof could have been legally coerced; 
that but for said belief and impression the plaintiff would never have paid 
the same; that said taxes were not paid under any immediate threats of legal 


coercion, though the officers of said municipality represented to the plaintiff: 


that said taxes were lawful and could be lawfully collected ; and that the plain- 
10 
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Soomrr tiff never discovered (in the opinion of its counsel) that said taxes could not 


have been lawfully collected by process of law until a few months before the 
institution of this suit. 

The power to lay and collect taxes was delegated to the city by its act of 
incorporation passed in 1805. The Act of the 27th March, 1818, declares that 
“no houses or lands, no church or other buildings dedicated to Divine worship, 
nor any lots whereon are erected public buildings dedicated to education, shall 
be liable to any tax on account of any law of this State.” It is clear un- 
der this statute that the chapel was exempted from taxation. By the Act 
of the 3d of May, 1847, entitled “An Act to provide a revenue for the sup- 
port Of the government of the State,” it is declared that the following property 
shall be exempted from taxation, viz: “All colleges and school houses and 
. other buildings for the purposes of education, with their furniture, apparatus 
and all other equipments, and the lots thereto appurtenant and used therewith, 
so long as the same shall be used for that purpose.” If this Act stood alone, 
it might not be applicable to taxes imposed by the city of New Orleans. 
Formerly the city appointed its own assessors for the purpose of assessing pro- 
perty subject to taxation within its corporate limits. By the Act of the 6th 
March, 1840, entitled “ An Act to organize a Board of Assessors for the parish 
of Orleans,” it is provided that the board thus created shall furnish “a cer- 
tified copy of the assessment rolls of the parish of Orleans to the treasurer of 
each municipality, and the council of each of said municipalities shall no more 
have authority of appointing assessors of taxes, but shall use the assessment 
rolls furnished them by the Board of Assessors, agreeably to this section, for 
laying and collecting corporation taxes within the incorporated limits of said 
municipalities.” Since this enactment, the State assessment rolls have always 
been used by the city for the purpose of laying municipal taxes. Those in 
question were laid, by virtue of resolutions of the municipality, “‘on the 
assessed value of the property within its limits according to the tableaux of 
the State Assessors.” It is therefore obvious that the municipalities had no 
legal authority to lay taxes on any other property than that which was so 
assessed on the State assessment rolls. The sections 18 and 20 of the Act of 
1847, made it the duty of the State Assessors to ascertain “all the taxable 
property only,” and to assess “all real and personal estate liable to taxation.” 
Property exempted from taxation could not therefore be legally assessed. The 
assessment under the Act of 1847 then constituted the basis of the State and 
city taxes; and if illegal in any respect as to the State taxes, it must be con- 
sidered equally so as to the city taxes. The law considers the assessment as 
standing in lieu of a judgment, by virtue of which the collector has authority 
to demand and enforce the payment of the taxes, and has also the effect of an 
execution issued on a judgment. It is therefore obvious that the legality of 
taxes based on the copies of the assessment thus delivered to each of the muni- 
cipalities, could be contested on the ground of exemption. 7 L. 50. 4 Ann. 
252. 

It is evident that the taxes in this case were paid through error of law. 

“Error of law can never be alleged as the means of acquiring, though it may 
be invoked as the means of preventing a loss or of receiving back what has 
been given or paid under such error.” ©. C., 1840, sec. 3, 

The rule laid down by Toullier is, “ that the same presumption which throws 


on the plaintiff in repetition the proof that what he has ws was not due, - 
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throws on his opponent, when this fact has once been proved, the burthen of ©«ouo Soomrr 
proving that the payment was made knowingly and with the knowledge that New Onusins. 


what was paid was not due.” Toul. sec. 70, b. 91, 92, 93. 

“He who has paid through mistake, believing himself a debtor, may reclaim 
what he has paid. To acquire this right, it is necessary that the thing be not 
due in any manner either civilly or naturally. ©. C., art. 2280-1. He who 
pays through error what he does not owe, has an action for the repetition of 
what he has paid, unless there was a natural obligation to make such pay- 
ment.” Applying these rules of law to the circumstances of this case, it is 
clear the plaintiff is entitled to recover. The exemption itself, whether founded 
in good reason or sound public policy or not, repels the idea of any thing like 
a natural obligation on the part of the plaintiff for the payment of the taxes. 
If these institutions merited the protection and encouragement of the State 
government, it is difficult to perceive how any natural obligation could possibly 
exist on their part for the payment of taxes from which they are exempted. 
The cases relied on in 9 R., 324, and 7 R., 532, presented facts entirely different 
from those in the present case. 

It is therefore ordered and decreed, that the judgment of the District Court 
be affirmed with costs. 


McDonocu v. DeGrvys. 


Where the appellant gives an appeal bond in favor of the warrantor, the warrantor is thereby made 
& party to the appeal and may move for its dismissal. 

Wuere the Clerk is unable to make out the transcript in season the Supreme Court, upon proper 
proof, will allow further time. ©. P., 883. 

The failure of the appellee to move for the dismissal of the appeal within three days after the filing 
of the transcript, does not bar him from making such motion afterwards. 


PPEALE from the Fifth District Court of New Orleans, Augustin, J. 
A, Hennen, for plaintiff and appellant. Janin, for defendant. 

Sporrorp, J. Allou d' Hémécqurt, styling himself warrantor and appellee, 
has moved to dismiss this appeal, because the transcript was not filed within 
three judicial days after the return day. 

The appellant, admitting the fact, urges various reasons why the motion 
should not prevail. 

He says that d’Hémécourt is without interest in the case, being no party to 
the record, and therefore his motion cannot be heard. It is a sufficient answer 
to this objection to say that the plaintiff has treated him asa party appellee, 
by giving an appeal bond in his favor. 

It is alleged that the defendants have waived their rights because they pro- 
cured the cause to be fixed for trial before they filed their motion to dismiss. 
But the docket shows that the motion was filed before the cause was fixed. 

The plaintiff suggests that the delay was owing to a fault of the Clerk of the 
District Court, as his certificate shows that he had not completed the transcript 
on the return day, and therefore the case comes within the purview of the 19th 


_section of the Act of March 20th, 1839, amending the Code.of Practice. The 


Clerk’s certificate was, however, signed within the three judicial days which fol- 
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ES a given by the plaintiff, for delaying to 
file the transcript several days longer. Besides, if the Clerk was unable to 
make out the transcript in season, the appellant had a remedy by asking of the 
court within the three days, further time to bring up the record, which would 
have been allowed upon proper proof. C. P., 883. 

The case of Murry v. Bacon, 7 N. S., 265, is relied on to show that the mo- 
tion to dismiss on the ground stated, should have been filed within three days 
after the actual filing of the transcript, and not having been filed until several 
months afterwards, was itself too late. That case does not apply to a motion of 
this character. If it did, it would require an appellee to keep a constant 
watch in the Clerk’s office of this court, or be debarred from the exercise of an 
important right. An appellee wust take notice of the filing of an appeal, 
when it is seasonably filed, otherwise, he is in time to avail himself of his rights 
when notice of the filing is brought home to him, and cannot be construed to 
have waived them until that notice is proved. Dwight, Curator v. seers 
4 Ann,, 350. 

But the plaintiff seems to rely mainly upon the position that the motion to 
dismiss on the ground taken by the appellee, should have been filed before the . 
record was filed ; and he cites the 19th section of the Act of March 20th, 1839, 
and the cases of Zraverse v. Row, 10 L., 501; Découx v. Plantevignes, 10 L., 
506; Desorme y. Desorme, 17 L., 115; and Duperron v, Van Winckle, 4 Rob. 39. 

The statute of 1839 referred to, has no relation to the timely filing of a 
record, which is an act required of the appellant himself. To ask for the dis- 


. missal of a case which is not before the court, or on its docket, would seem to 


be a work of supererogation. And although, such a construction of the law is 
certainly countenanced by the case from 4th Robinson, it does not seem to have 
been necessarily settled by the previous cases, upon which that decision was 
based. The two cases in 10th L. R. were cases where the transcript was filed 
within the three judicial days succeeding the return day, The remarks in 
Desorme’s Heirs v. Desorme’s Syndic, 17th L. upon the Act of 1839, relate to 
formal objections to the orders of appeal, which were cured by the provisions 
of that Act. 

The point now under discussion, is covered by thé decision in | Dwight v. 
MeMilien, 4 Ann, 350, already cited. It was then held that the omission of 
the appellee to move for a dismissal upon the ground taken in this case, within 
three days after the filing of the transcript, does not bar the appellee from 
making such motion afterwards. If the motion is pot required to be made 
within three days after the record is filed, it certainly is not required before 
such filing. 

It is believed that the uniform practice since has been in conformity with 
this decision, 9 Ann. 21. Such also was the earlier practice of this court. 
See Kirkman v. Butler, 12 L., 536, Palfrey v. Winter, 8 L., 206. Pond v. 
Horton,7 L., 177. Bell v. Williams, 3 L., 251. Meeker vy. Muggah, 8 N. §,, 
184. 

“If there has been any deflection from this practice,it was occasioned by a 
misconstruction of the remedial Act of 1839. That Act was intended to re- 
lieve appellants from the consequences of faults which were imputable to other 
persons and not to their own laches, 

It is therefore ordered, that this appeal be dismissed at the appellant’s costs, 
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Josern Berrer v. Wittiam C. Apams. 


When knowledge of a particular redhibitory defect is brought home to the buyer, the general war- 
ranty implied by law will not cover that defect. A special warranty can alone enable the buyer 
to rescind the sale, or reduce the price, on account of such defect. ©. C. 2498. 


IS case was tried by a jury, before the District Court of the Parish of 
: oe Therville. 
Labauve, for plaintiff. Deblieux & Matthews, for defendant and appellant. 
Bocuanay, J. The plaintiffsues defendant upon the following promissory note : 
“One year after date, for value received, I promise to pay Joseph Berret or 
order, the sum of five hundred dollars, the same being for a negro boy by the 
; name of Nelson, bought this day of said Berret. Wuuiam C. Apams.” 
; Defendant pleads, that the strange behaviour of the slave Nelson, soon after 
3 the sale, induced him to suspect that said slave was of unsound mind; that he 
F ascertained that the slave was in fact incurably insane, and had been so at the 
4 _ time of the sale, and long before, to the knowledge of plaintiff, to whom he had . 
tendered the slave, which tender plaintiff had refused to accept. Defendant 1 
) i claims the rescission of the sale, and damages in reconvention for expenses in- 
curred in keeping the slave. 
ES The evidence establishes conclusively that the slave Nelson had been subject 
to fits of insanity previously to the sale, and subsequently thereto. But it is 
also established, that the purchaser was apprised of this redbibitory malady 
before the date of his purchase. It is proved that he served upon a jury of 
freeholders before whom Nelson was tried, about six months before the sale, 
upon a capital charge of having assaulted his master with an axe, and bitten 
him, drawing blood. The defence urged to that accusation by the counsel who . 
defended the slave, was insanity; and the identical evidence given on the 
trial of the present suit, on the subject of the unsound state of mind of the 
slave, was given before the defendant sitting as juror in the capital prosecu- 
= tion. There was a miss-trial; and subsequently the slave was discharged 
& from custody by the District Attorney. It is further proved, that the subject 
of Nelson’s unsound mind was the subject of conversation between plaintiff, 
defendant and a third person, in reference to a contemplated sale of the negro. 
And lastly, it is proved by many witnesses, that the price of the sale to defend- 
ant—five hundred dollars, at one year’s credit—was less than one-half of what 
the negro might have been sold for in cash, had he been of perfectly sound . 
mind. 
The ogly written proof of the sale of the slave Nelson, consists in the pro- 
missory note copied above. Warranty against redhibitory maladies is cer- 
tainly an implied condition of every sale of the kind; but the form which the 
parties have chosen to give to their contract, the absence of any of the custo- 
mary stipulations, must certainly be viewed as corroborative of the parol testi- 
mony of knowledge on the part of the purchaser, at the time of the sale, of - 
the redhibitory defect of which he now complains. The District Judge charg- ; 
ed the jury who tried this cause, that defects which are known to the buyer at ae 
the time of the sale, are to be considered as upon the same footing with ap- ey 
parent defects, and that the reason of Article 2497 of the Code, is applicable 
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to the former class. We cannot say that the learned Judge erred. When 
knowledge of a particular redhibitory defect is brought home to the buyer, the 
general warranty implied by Jaw will not cover that defect. A special war- 
ranty can alone enable the buyer to rescind the sale, or reduce the price, on 
account of such defect. See Campbell v. Botts, 5 Ann. 106. C. C. 2498. 
Judgment affirmed, with costs. 





*. 


Leonarp anp Wire v. Corrte, Testamentary Executor, et al. 


The admission of a will to probate and execution, does not preclude the heirs from bringing an 
“action to contest or annul _ even where they have been duly cited and were present when it 
__ Was" probated 


AP tin the District Court of the Parish of Lafourche Interior, Cole, J. 
Maithot & Mills, for plaintiff. Hall & Bush, for defendants and appel- 


eae J. Josephine Leonard, wife of J. J. Rousseau, made her will ’ 
and instituted for her universal legatee, her brother, Jean Leonard. Mrs. 
Rousseau’s father and mothér survived her, and have brought this suit for a 
reduction of the legacy to the disposable portion as fixed by Article 1481 of 
the Civil Code. They had judgaiient i in the District Court, and the defendants 
have appealed. . 

The appellan wig & reversal of the judgment, upon the probate of the 
will of Mrs, R i, which took place in the presence and with the consent 
of the plaintiffs, ei. Sy 

It has been frequently decided that the admission of a will to probate and 
execution, is not a jidgment ‘conclusive upon the heirs, and operating an es- 
toppel of their action to annul or contest the will, even when they have been 
duly cited and were present at the probating of the same. See Aubert vy. Au- 
bert, 6 Ann. 105, and the cases there cited. 

Judgment affirmed, with costs. 





Armirace v. Barrow, and Sr. Jonn, Greeory & Co. v. Barrow. 


Where the actions as well as the judgments in favor of several plaintiffs are distinct, igis the sepa- 
rate, and not the collective, amounts claimed in each, which must determine the question of ap- 
pellate jurisdiction. 


PPEAL from the District Court of the Parish of Terrebonne, Cole, J. 
Hall, and J. C. & A. Beatty, for plaintiff. Goode, for defendants and 
appellants. 

Voorntes, J. The defendant is surety on the bond given by Claiborne 
Blake, as curator of the succession of the late William Avent. The curator 
filed a tableau of disttibution, which was homologated on the 18th of August, 
1845; Charles Armitage was classed thereon as an ordinary creditor for a 
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dividend of $236 62. After having unavailingly sought, by an execution 
against the curator, to enforce the payment of this dividend, Armitage instituted 
this suit to recover the amount thereof, from the defendant, as surety on the 
curator’s bond. In his petition, filed on the 21st of February, 1854, he only 
claims the amount of the dividend with legal interest thereon from the 4th of 
May, 1850. 

St. John, Gregory & Co., were also classed on the tableau of distribution, 
as ordinary creditors, for a dividend of $72 90. It appears that the same pro- 
ceedings were had on their claim as on that of Armitage. The two actions 
were not cumulated in the same demand, but were tried together. 

The inferior court rendered separate judgments in favor of each of the 
plaintiffs, for the sums respectively claimed by them, with legal interest from 
judicial demand. From which judgments the defendant has appealed. 

The plaintiffs claim that the appeals be dismissed on the ground, that the 
amount involved in dispute in each of the cases, is not within the jurisdiction 
of this court. . 

The objection, it appears to us, is fatal. It is perfectly clear that both ac- 
tions are separate and distinct, as well as the judgments therein rendered ; 
consequently the separate, and not the collective, amounts claimed in each of 
them, must determine the question of our jurisdiction. See 5 N. 8, 87, and 8 
Ibid, 285. 

It is therefore ordered and decreed, that said appeals be dismissed at the 
appellants’ costs respectively. 


OI SS oe eee 


Succession or Pompongau—Pucu, Appellant 


W. W. Pugh, who was the tutor of the minor heirs of A. Pomponeau, was also executor of her 
last will. The succession, when opened, was indebted to an amount nearly equal to the invento- 
ry. Jield: That the executor is entitled to two and one-half per cent. commission on the inven- 
tory, whe additional sum of ten per cent. on the proceeds of the annual crops, as commission 
fer his as tutor to the minor heirs. 


PPEAL from the District Court of Assumption, Cole, J. 
0. A. Johnston and Gentile, for plaintiff. J. C. & A. Beatty, for defend- 
ant and appellant. 

Sporrorp, J. W. W. Pugh, who was tutor of the minor heirs of Augustine 
Pomponeau, was also executor of her last will. 

He has administered the succession in the capacity of executor for several 
years. He rendered an account, in which he charged two and one-half per 
cent. on the original inventory, for his commissions as executor, and the ad- 
ditional sum of ten per cent. on the proceeds of the annual crops as a commis- 
sion for his services as tutor to the minor heirs. Upon opposition by the heirs, 
the District Judge rejected his claim for commissions at ten per cent. upon the 
proceeds of the crops which came into his hands as executor, but allowed him 
two and one-half per cent. The executor has appealed. 

There is no error in this judgment. The succession, when opened, was in- 
debted to an amount nearly equal to the inventory. The beneficiary heirs really 
owned nothing but the balance that might remain after payment of the debts. 
The crops were not their revenues, but went to satisfy the creditors of their 
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ancestor. For his troublegin administering the ‘succession, the law fixed the 
compensation of the executor. That trouble was not enhanced by the fact 
that he was at the same time, tutor of the minors who had a contingent and 
eventual interest in the estate. 

We see no reason to doubt the correctness of the decision in the case of 
Heath v. Lambeth, 3 An. 363, upon a point similar to the one raised by the 
appellant here. 

The principle upon which the case turns, is not affected by any provision in 
the Act of March 18, 1809. See B. & O. 580, § 6. 

Judgment affirmed, with costs. 





Bupreavx v. Tucker et al. 


In an action ona quantwm merwit, the defendant may prove that plaintiff offered to perform the 
work for an amount less than that charged in the account sued on. 

Special allegations in the answer are not necessary to authorize the introduction of evidence, the 
direct tendency of which is to disprove what the plaintiff alleges. 


PPEAL from the District Court of the Parish of Lafourche, Cole, J. 
Hall & Bush, for plaintiff. Belcher, for defendants and appellants. 
Oepex, J. The plaintiff sued on a guantum meruit for services rendered to 
the defendants in burning and setting bricks, and for masonry work. 
_ On the trial, the defendants offered to prove that the plaintiff had agreed to 
do the work for a certain price, which was less than that charged in the account 


sued on, to which the plaintiff objected, and the court rejected the testimony 
on the ground, that there was no special contract set up in the answer. 

We think the court below erred in rejecting the testimony. It was admis- 
sible under the general issue, to disprove the plaintiffs allegation as to the value 
of the work, and ought to have been received to be weighed with the other 
testimony, in determining the amount which the plaintiff was entitled to charge 
for the services rendered. Special allegations in the answer are not necessary 
to authorize the introduction of evidence, the direct tendency of which is to 
disprove what the plaintiff alleges. Powers v. Steamboat Patriot et al. 3 L. 
R. 347. Stone et al. v. Clifford, Ibid. 849. The answer of the defendants con- 
tains an averment “that the prices charged were more than the defendants ever 
promised to give, and more than the work done was worth, and the evidence 
offered was proper also to support this averment.” 

For the same reason, we think the court below erred in ordering to be 
stricken out a portion of the testimony -of one of the witnesses, who deposed 
to the acknowledgement made by the plaintiff as to the price he was to receive. 

The evidence offered by the defendants as to the failure of the plaintiff to 
make the quantity of bricks required for the brickwork on the plantation, and 
as to the injury sustained by the delay occasioned in hauling wood, ought also 
to have been received, as those facts are made the ground in defendants’ an- 
swer of a plea in compensation and reconvention. 

It is therefore ordered and adjudged, that the judgment of the court below 
be reversed ; and that the cause be remanded fora new trial, with directions to 
the Judge below to receive the testimony which was rejected on the former 
trial; and that the plaintiff and appellee pay the costs of this appeal. 
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Sauer et al. v. Tue Crry or New Orveans et al. 


To support a dedication of property to the public use, it must appear that the ground has been used 
with the assent of the owner for public purposes in such a manner as to exclude the idea of 
private ownership, and for such a length of time that the public acoommodation and the rights of 
individuals would be severely affected by the interruption of that use; or else it must appear 
unequivocally by some plan or writing, that the owner had made a dedication, to violate which 
would involve a breach of faith. 


‘PPEAL from the First District Court of New Orleans, Larue, J. 

St. Paul and Bouney, for plaintiffs. Livingston, Griffon and Robert, for 
defendants and appellants. 

Ocpen, J. The plaintiffs, as heirs of Thomas Saulet, claim to be the own. 
ers of a triangular lot of ground, comprised between and bounded by Prytanea, 
Camp and Clio streets. The defendants aver in their answer, that the ground 
so claimed was laid off as a public street by the plaintiffs’ ancestor, and that it 
has been so used and in the possession of the city for more than thirty years. 
To establish the dedication of this property to the public use, the defendants 
also rely on a plan of the Faubourg Saulet, made by B. Lafon, on the-12th 
of September, 1810, according to which plan they contend, the parcel of ground 
now claimed is represented as a street. The plan made by Lafon was deposited 
by Thomas Saulet, under whom the plaintiffs claim, in the office of Quinone, 
a notary public, in New Orleans, in the year 1810. On that plan, the space of 
ground claimed in this suit, is situated opposite the square No. 23, on which the 
Female Orphan Asylum has been since erected. That square, as well as the 
others, which are divided into lots, are colored yellow; but on the plan there 
is nothing to distinguish the parcel of ground in controversy from the streets ; 
an oblong figure, however, represents a building as then standing, partly on 
square No, 28, and extending across Clio street on to the space of ground which 
is now claimed. The lines of Colisée and: Prytanea streets, between which 
the square of the Asylum is situated, being extended beyond Clio street, in 
the direction of the lower limit of the Faubourg Saulet, come to a point at dis- 
tance from Clio street on the side of Prytanea, of 174 feet 8 inches, and on the 
side of Colisée or Camp streets, of 185 feet 2 inches, thus forming a piece of 
ground of irregular dimensions in the shape of a wedge—it is colored yellow, 
and thus represented on one plan offered in evidence, and on another plan given 
in evidence by the defendants, showing the wards and squares in accordance 
with the assessment rolls, but which has no date—it is colored green. 

Our first inquiry is, whether there is any proof of dedication from the use 
which the city has made of this strip of ground with the express or implied 
assent of the plaintiffs or their ancestor. . It does not appear from the evidence 
that it was ever used as a street, or that the city ever claimed any right to it, 
until December, 1850, when the council of Municipality No. 2, passed resolu- 
tions directing the lot to be enclosed, and granting permission to the Female 
Orphan Assylum to use it asa play ground for the children. Up to that time, it 
had remained vacant, and the public passed over it in crossing from Prytania 
street to Colisée street. From its situation, it does not appear to have been 
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Was at all necessary for the public accommodation. The fact ofits having been 
enclosed by the city, and converted to private purposes, is conclusive evidence 
that it was not regarded asa part of the street. The Civil Code, Art. 449, 
speaks of two kinds of things which belong in common to the inhabitants of 
cities and other places—Ist, ‘common property to the use of which all the 
inhabitants of a city or other place, and even strangers, are entitled in com- 
mon, such as the streets, the public walks, the quays; 2d, common property, 
which though it belongs to the corporation, is not for the common use of all 
the inhabitants of the place, but may be employed for their advantage by the 
administrators of its revenues.” It is evident, that the city has treated this 
property as belonging to the latter class indicated in this article, and has not 
considered it common as the streets are for the use of all the inhabitants and 
even for strangers. The title of the city to property of that kind must be de- 
rived in some one of the modes recognized and sanctioned by law; it is only 
in relation to that kind of common property to the use of which all the inhab- 
itants of a city, and even strangers, are entitled in common, that the excep- 
tion has been admitted, dispensing with the rules which prevail in private 
grants, and supporting dedications for public use on the broad principles of 
equity which in such cases have been considered alone sufficient to prevent a 
vidlation of good faith to the public. See the case of City of Cincinnati _v. 
White's Lessee, 6 Peters Rep. De Armas etal. v. Mayer et al. 15 L. R. 

According to the principles laid down in these cases, on which dedications to 

the public useshave been supported, witheut any grant or deed, it must either 

- appear that the ground has been used with the assent of the owner for public 
purposes which, in their nature, exclude the idea of private ownership, and 
for such a length of time, that the public accommodation and private rights 
would be seriously affected by the interruption of that use, or the intention of 
the owners to appropriate the property to such public purposes must be made 
fo appear unequivocally by some plan or writing, manifesting that intention, so 
as to render it a violation of good faith to the public and to those who have 
purchased property according to such plan, for the owner to revoke the dedi- 
eation. 

Such intention on the part of the former owner of this property, cannot be 
said to result necessarily either from the use to which the property has been 
applied, or from the plan by which the faubourg was laid off—it is probable 
that from its size, irregular shape and situation, between two streets, the owner 
attached very little value to this ground at the time, that it was not therefore 
marked on the plan ; but that circumstance alone does not sufficiently indicate 
an intention to appropriate the ground irrevocably to the public use. 

The defence of prescription which is relied on by the city, is not sustained 
by the evidence, from which it appears that their possession dates back only to 
the year 1850. 

We think the plaintiffs have shown a good title to the property, and that the 
facts of the case do not sustain the defence set up. 

It is therefore ordered and adjudged, that the judgment of the court below 
be affirmed, with costs. 
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Duntar, Syndic, v. Freret, Sheriff. 


In an action by a judgment creditor against a Sheriff, for releasing goods which had been seized to 
satisfy the writ, the introduction by plaintiff of the Sheriff’s return, which stated that the goods 
were not owned by the defendant in executién, but belonged to another, will not estop the plain- 
tiff from disproving the return. In such a case, prima facie evidence of the incorrectness of 
the Sheriff’s return is sufficient’ to cast upon him the burden of proving property out of defen- 
dant in execution. 


A Sheriff cannot insist on an indemnifying bond, merely because he sees, or thinks he sees, danger 
to himself in holding on to the seizure. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Durant & Horner, for plaintiff. Blache, for defendant and appellant. 

Suuett, C. J. The Sheriff appeals from a judgment condemning him to 
pay the amount of an execution which he levied on goods of Michael 0’ Con- 
nor, the judgment debtor, and which he released, on the representation of one 
Jackson, that the goods were his, and on the refusal of the plaintiff to give him 
a bond of indemnity. 

The main issue between these litigants is, whether the goods so seized and 
then released, were the property of the defendant in execution. An examina- 
tion of the evidence, of which the District Judge has given an able review, 
has not satisfied us that he came to an erroneous conclusion. The veil which 
the parties had thrown over O’Connor’s property was flimsy; though we are 
satisfied the Sheriff acted honestly, and committed merely an error of judg- 
ment. 

It is obviously inadmissible to say, that the plaintiff is estopped by offering 
the return of the Sheriff, which, in substance, states that the goods seized and 
then released, were not the property of Michael O'Connor. On the contrary, 
in an action for false return, the judgment, writ and return, must be proved; 
and then evidence must be introduced of its falsity. And where, as in this 
case, a levy had been made, showing that the Sheriff considered at the time 
that the goods were the property of the defendant in execution, it seems just 
to say that prima facie evidence of the incorrectness of his return is sufficient 
to cast upon him the burden of proving property out of the defendant in exe- 
cution. See Greenleaf on Evidence, vol. 2, § 592. Petersdorff’s Abridgment, 
verbo Sheriff. Magne v. Seymour, 5 Wendell, 810. There is nothing in Webd 
v. Kemp, 2 Ann. 370, which militates against this doctrine. There the action 
was to make the Sheriff liable under the Act of 1826, for having failed to re- 
turn the writ of jiert facias within the delay prescribed by law. The 
only evidence offered was the return of the Sheriff, which showed that the 
Sheriff had acted under the express instruction of the plaintiff. There being 
no evidence to the contrary, the court said that no more valid excuse could be 
given. 

It is urged for the defendant, that it appears from the Sheriff’s return, that 
on being threatened with suit by Jackson, if he persisted in the seizure, the 
Sheriff notified the plaintiff’s attorneys that he would give up the seizure, 
unless they furnished a bond of indemnity, and that they-refused to give any 

bond. We are not aware of any provision of our law, or adjudged case in our 
’ Reports, which recognizes the right of the Sheriff to claim a bond under such 
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circumstances, and if refused, to abandon the seizure; nor have we found 
authority in the practice of our sister States or England, that the Sheriff, in such 
case, may demand a bond, merely because he sees, or thinks he sees, danger 
to himself in holding on to his seizure. From the New York and English cases, 
Mr. Justice Sutherland, in 8 Cowen, 67, deduced this rule, that if no indemnity 
be offered, it is the Sheriffs’ duty to call a jury, and if they find the property 
not in the defendant, the Sheriff is justified in returning nulla bona ; but if, 
after such inquisition, the plaintiff offers a sufficient indemnity, the Sheriff 
must proceed and sell ; and that a Sheriff acts at his peril in returning nulla 
bona under any other circumstances. See, also, Magne v. Seymour, 8 Wendell, 
809. And as to the jurisprudence in Louisiana, see Lacy v. Buhler, 8 N. 
S. 664. 

He who accepts the office of Sheriff, certainly undertakes grave responsibili- 
ty and serious risks. On the one hand, if the creditor points out property to 
the Sheriff which really belongs to the debtor, and, deceived by false appear- 
ances or misrepresentation, he omits to seize, he is liable to the creditor. On 
the other hand, if he take the goods of another, though the plaintiff assures 
him they are the defendant’s, he is answerable in damages tothe owner. With 
the creditor at his back urging a seizure, and a claimant in front warning him 
to cease—often perplexed by the shifts of a cunning debtor, or embarrassed by 
the confidence or carelessness of an honest owner, the position of this officer, 
everywhere delicate and dangerous, is peculiarly so in our own State. Dea- 
trum Seylla latus, lecum implicata Charybdis obdsidet. It is certainly to be 
regretted, that the hardship of his position, which was the subject of comment 
in McDowell v. Lewis, 4 Ann. 401, has not been mitigated by legislation. It 
was well remarked by Chief Justice Eustis, in that case, that “a law empow- 
ering Sheriffs to summon a jury to determine on doubtful questions relating to 
the ownership of property which is directed to be seized in execution, modi- 
fied, as it isin England and many of our States, by a settled jurisprudence, 
would be of great public benefit, and no more than a just protection to the 
public officer in the discharge of his difficult and important duties.” 

Judgment affirmed, with costs. 


Mrs. Matone v. Her Hussanp—Gorman, Syndic, et al. Appellants. 


Third persons, not parties to the suit, have a right ‘to appeal when they are aggrieved by the judg- 
ment. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Clack, for plaintiff. Defendant in p. p. White and Ardrey, for Gorman, 
appellant. 

Voornes, J. The plaintiff brought this action against her husband, to 
recover the sum of $5,425. She alleges in her petition, that in August, 1841, 
she married the defendant, whose domicil was in the city of New Orleans; that 
at the time of her marriage, she owned and possessed, as a gift from her father, 
the sum of $2,425, and that she afterwards acquired from her brother the sum . 
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of $3,000; that all of said sums of money were received by her husband, wko 
used the same in the prosecution of his trade and business. _ 
- To this demand, the defendant made no formal defence. 

John J. Lafarelle and H. C. Edwards, whose depositions were taken ez 
parte, before answer filed, and out of court, deposed that the plaintiff was 
married, as alleged in her petition ; that her father, in August, 1841, gave her 
five hundred pounds sterling, and afterwards gave her $3,000 more ; that she 
also received from her brother’s succession, $7,000; and that all of said sums 
of money were received by the defendant and used in his business. The defend- 
ant’s receipt to the plaintiff’s father, shown by the deposition of Lafarelle, to 
- be in the handwriting of the latter, for £500, was also introduced in evidence 
by the plaintiff. 

There was a judgment rendered in favor of the plaintiff during vacation, for 
the amount claimed in her petition. Patrick Gorman, alleging that he was a 
creditor and also syndic of the creditors of the defendant, 7. 0. Malone, and 
as such, aggrieved by the judgment, appealed therefrom. 

The right of Gorman to this appeal, is contested by the plaintiff. Under 
the Code of Practice, Article 571, the right of appeal is expressly given to third 
persons not parties to the suit, when such third persons allege that they have 
been aggrieved by the judgment. See Compton v. Her Husband, 6 R. R. 156. 

After careful examination, we think the proof in the record, so far as it 
relates to the appellant, is insufficient to substantiate the plaintiff's demand. 
‘The depositions of Hdwards and Lafareile are evidently exaggerated. The 
plaintiff only claimed the sum of $5,425, and they proved upwards of $12,000, 
received by the defendant and used in his business. Besides, the relation 
existing between the pagties, the manner in which the depositions were taken, 
and the absence of any defence to the action, are circumstances, in our opinion, 
which are well calculated to excite suspicion. It must also be borne in mind, 
that our law looks with an unfavorable-eye upon cases of separation of prop- 
erty between husband and wife, and holds out to creditors every facility for 
the protection of their rights. But, as the plaintiff's demand was not contest- 
ed in the inferior court, we think justice requires that the case should be re- 
manded for a new trial. 

It is therefore ordered and decreed, that the judgment of the District Court 
be avoided and reversed, and the case remanded for further proceedings accord- 
ing to law ; the appellee to pay the costs of this appeal. 





Mrs. Matone v. Kircuine et al. 


Where a creditor charges that the judgment of the wife against her husband was obtained through 
fraud and collusien, the burthen of proving that such judgment had a legal foundation, is upon 
the wife. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Clack, for plaintiff and appellant. Garnett Duncan, for defendants. 

Voormes, J. Mary Houghran brought an action against her husband in 

' the Fourth District Court for the recovery of her separate property. She 
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alleged in her petition, that she was married in Ireland to 7. 0. Malone, to 
whom she had been affianced before Le resided in New Orleans; that in Au- 
gust, 1841, the marriage was consummated, and she at once, as it was her 
intention before, came with her husband to reside at his domicil in New Or- 
leans; that at the time of her marriage, she possessed in her own right the 
sum of $2,425, given to her by her father; that eight or nine months after her 
marriage, she acquired $3,000 from her brother, and also other sums by dona- 
tion and succession ; and that all of said money received by her was at once 
given and intrusted to her husband, who used the same in the prosecution of 
his trade and business. Malone filed cn answer in which he averred, that he 
could not deny the facts which had led his wife to believe that this suit was 
essential for the protection of her rights; that as to the amount of moneys 
received by her from her family, he submitted the case to the court and was 
willing that such judgment should be rendered as was right under the proof. 
On-the 9th September, 1852, a final judgment was rendered in her favor on 
the testimony of two witnesses, John J. Lafarelle and H. 0. Edward, taken 
out of court and without cross-examination. dward testified that the plain- 
tiff was married to 7. C. Malone, in Ireland, in the year 1841, with intent to 
proceed at once to the domicil of her husband in New Orleans; that in August, 
1841, her father “Matthew Houghran, made her a donation of five hundred 
pounds sterling, which her husband received and for which he gave a receipt 
to her father in the hand writing of the latter; that her husband also received 
since her marriage, from her father, as a donation to her, the further sum 
$3,000, and from the succession of her brother, the sum of $7,000. The 
receipt alluded to by this witness is as follows, viz : ° 
“* £500. Batirnamieg, King’s Co., Treland. 
Received from my wife, Mary Malone, through the hands of her father, 
Matthew Houghran, five hundred pounds sterling, the same being given her 
by her father in consideration of marriage, and ray a kept for her own use. 
(Signed) ’ Tos. C. Matone.” 
The witness declared this receipt to be true and to be signed by Malone, 
who had used the money in his business. Jafarelle, the other witness, testi- 
fied that the plaintiff married with the intent to come at once to New Orleans, 
where her husband then resided; that at the time of her marriage in August, 
1841, her father made her a donation of five hundred pounds sterling, which 
her husband received and used in his business; that afterwards her father 
gave her $3,000 more, and she had from her brother’s succession $7,000; that 
all this money was put into the hands of Malone and by him used in his busi- 
ness. On the 21st September, 1852, Malone conveyed to his wife, by authen- 
tic act, as a “dation en paiement” of the judgment against him, all the real 
and personal property then owned and possessed by him, among other things, 
the three following named slaves, to wit: Jane, aged about 41 years, a good 
plain cook, washer, and ironer, for the price of $350; Dennis, aged about 26 
years, for $500, and Jim, aged about 28 years, for $300. Malone, it appears, 
had previously conveyed all his property to his wife as a dation en paiement, 
by authentic act, dated 17th July, 1851. That act was declared to be null and 
void at the suit of Joseph Mitchell, a creditor of Malone, on the 18th of March, 
1852. The slaves Jane and Dennis were seized and advertised,to be sold by 
the Sheriff, as the property of 7. C. Malone, by virtue of a writ of fieri facias 
issued against him on a judgment in favor of the defendant, J. B. Kitching, 
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The sale was enjoined by the plaintiff, Mary Houghran, on the ground that the 
slaves thus seized, belonged to her by virtue of her said judgment and dation 
en paiement. 

In answer to the injunction, the defendant pleaded the general issue, and, 
besides, averred that the property seized belonged to the community, and 
was therefore liable for its debts contracted by 7. C. Malone as the master and 
head thereof; that the alleged judgment in favor of the plaintiff was obtained 
by fraud and collusion between her and her said husband; that she never 
possessed any right, or received by donation, or otherwise, any of the sums of 
money which formed the basis of her pretended judgment, which was obtained 
with the view and intent to defraud the defendant and the other creditors of 
said Malone ; and that said property had always been in the possession of and 
administered by said Malone, who had received its fruits and revenues. 

The case was tried on these issues and judgment was rendered in favor of 
‘the defendant, dissolving the injuction with damages against the plaintiff and 
her surety on the bond. From which judgment the plaintiff has taken this 
appeal. : 

The effect which ought to be given to the plaintiff's judgment against her 
husband as the basis of her title, is the only question which is presented for 
our decision. It is well settled, in cases where the answer charges the judg- 
ment to have been obtained through fraud and collusion, that the burthen of 
proof is thrown on the plaintiff to establish the truth and genuineness of the 
foundation of such judgment against her husband. 8 N. §., 459; 4L. R., 
422; 11 ibid, 586; 12 ibid, 296; 4 Ann., 185. 

From a careful examination of the evidence, we do not think the judge a quo 
erred in his conclusion. It appears that the record of the suit of the plaintiff 
against her husband, and the authentic act executed in her favor by him as a 
dation en paiement, constituted all the evidence on the trial below to substan- 
tiate the claims on which her judgment was based. The testimony of La/fa- 
relle and Edward, it would seem was also considered by the plaintiff to be in 
evidence with the record of the suit in which it was taken. George Brooks, 
one of the defendant’s witnesses, testified that Malone went to Ireland in 1840, 
to get married, and came back without his wife in 1841, and something over a 
year after his return, he sent for his wife. Mrs. Connelly, another of the 
defendant’s witnesses, testified that 7. 0. Malone, who was a nephew of her 
husband and in his employment, had been married in Ireland when he sent 
for his wife; that she heard the plaintiff say that when she and her husband 
came to Liverpool, she was obliged to return to her father’s house in Ireland, 
as they had not the means for both of them to come to this country, and was 
obliged to wait until her husband got the means to send for her. Afalone, who 
then boarded at witness’s house, sent for his wife and furnished the means for 
that purpose. Mrs. Coats, another witness for the defendants, also testified 
that she had a conversation with the plaintiff, in which the latter stated that 
she had #® remain in Ireland after her marriage, until her husband sent her 
money to come to this country. The testimony of these witnesses is in con- 
flict with that of H. C. Edward and John J. Lafarelle. Besides, there are 
other circumstances disclosed hy the record which are well calculated to cast 
suspicion on the testimony of the latter. The plaintiff in her suit against her 
husband only claimed as a donation from her father the sum of $2,425, at the 
' time of her marriage, and from her brother, $3,000, received eight or nine 
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months after her marriage; both of these witnesses proved not only the amount 
thus claimed, but also the further sum of $3,000 as a donation from her father, 
and from her brother the sum $7,000, making an aggregate of $12,425, which, 
it was roundly asserted by them, had been received and used by the husband 
in his business. The commissioner who took their testimony, testified that he 
did not know either of them. There was no attempt to prove the character or 
standing of Edward. Two witnesses testified on behalf of the plaintiff, that 
they were acquainted with John J. Lafarelle ; that his character for truth and 
veracity was good ; that he had left here about a year previous to their examin- 
ation, which took place in February, 1853, and had since resided in New York 
with his brother. Green, one of the witnesses, stated that he had received a 
letter from him six weeks or two months ago; that he was well acquainted 
with his signature ; that the signature to the deposition exhibited to him, was 
that of Lafarelle. He did not believe he could produce the letter. The iden- 
tity of John J. Lafarelle as the person who signed the deposition, is rendered 
extremely doubtful by the testimony of his brother, Zhomas W. Lafarelle, 
who testified that the word “ John” looked exactly like his brother’s writing, 


~ but “ Lafarelle” did not, and besides the signature was different from that of 


his brother, who generally signed “John J. Lafarelle,” and not “ John James 
Lafarelle ;” and that he did not know whether it was his brother’s signature. 
He was satisfied that his brother was unacquainted with any of the parties 
previous to April, 1843, when he, witness, left the county where they both 
resided together and in a different county from that where the parties resided. 


- On the whole, we are satisfied that the plaintiff has wiped failed to substan- 


tiate her demand. 
It is therefore ordered and decreed, that the judgment of the District Court 
be affirmed with costs. 


Varitutat v. New Oaieans anp Carro.titron Rarroap Company. 


Plaintiff sued for damages for an injury resulting from a collision of defendants’ ear with another 
car. Held: The Judge correctly charged the jury, that if they believed there was gross neglect 

* or carelessness, or want of skill on the part of the servants of the company, then it was for them 
to assess the damage, for such an amount as they might deem the circumstance of the case jus- 
tified. 

. The discretion left to a jury in assessing damages, is not arbitrary and unlimited, but is to be 
guided by sound legal principles applicable to the case before them; and it is the duty of the 
Judge to give them such directions as will draw their thoughts to the proper points of inquiry, 
and exclude irrevelant considerations. Therefore, the Judge should have charged, as requested 


by defendant’s counsel, that if the jury believed from the evidence there was no wilful faulton ~ : 


the part of the company or its officers, they could not give damages with the view to punish de- 
fendant cr to make an example, but mast only consider and esses the demage sustained by 
plaintiff. Spoford, J., dissenting. e 

©. ©. 1928. ©. P. 516. 


IS case was tried by a jury, before the Fourth District Court of New 
Orleans, Reynolds, J. 
Michel, for plaintiff. Benjamin & Micou, for defendant and appellant. 
Oepex, J. The plaintiff brought this suit to recover damages for injuries 
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sustained by her while a passenger on the defendant's cars, resulting froma — 
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collision between the horse and steam cars of the. company. She obtaineda Vaamsar 
verdict and judgment for one thousand dollars, from which the defendants Cannouston B.R. 
have appealed. 

i The Judge of the Court below, at the request of defendant’s counsel, charged 
the jury, that if they believed from the evidence there was no wilful fault on 
the part of the company or its officers, they could not give vindictive damages. 
He was then requested to charge the jury “that, under such circumstances, 

: the jury cannot give damages with the view to punish the defendant, or to 
make an example, but are only to consider and assess the damages sustained 
by the plaintiff; that charge the Judge refused to give, but charged the jury, 
that if they believed there was gross neglect or carelessness, or want of skill 
on the part of the servants of the company, then it was for them to assess the 
damages for such an amount, as*they might deem the circumstances of the 
case justified. The defendants took a bill of exceptions. 

We think the Judge did not err. The Louisiana Code, Art. 1928, provides, 
that in the assessment of damages in actions of this nature, much discretion 
must be left to the jury; and Article 516 of the Code of Practice declares, 
that the Judge in charging the jury, must limit himself to giving the jury a 
knowledge of the laws applicable to the cause submitted to them, and that he 
should abstain from saying anything about the facts, or even recapitulating 
them, so as to exercise any influence on their decision in that respect. How- 
ever anomolous it may be to forbid the Judge to charge the jury on the facts 
when he has the power, and it is even his duty to set aside their verdict, if 
contrary to his opinion, yet such is the law. In the case recently decided of 
Black vy. Carrollton Railroad Company, we have considered these articles as 
authorizing a judgment for vindictive damages in actions of this nature, when 
the circumstances of the case warrant it. ‘ 

The next question relied on by the appellant is, that the damages assessed 
by the jury are excessive. This involves two considerations : 

1st. The degree of culpability to be attached to the acts of the servants of 
the company which occasioned the injury. 

2d. The nature and extent of the loss and suffering which it inflicted on the 
plaintiff. 

It appears to us, that such an accident could not have happened, without the 
grossest negligence on the part of the employees of the company, on one or 
both of the cars which came in collision, and both cars belonging to the defend- 

: ants. A witness introduced by the defendants, and who was on the same car 
re with the plaintiff at the time of the accident, says: “‘ The horses were driven 
very fast to pass the switch before the arrival of the steam train, and he sup- 
poses that if the horse car had reached the switch a half a minute sooner, they 
might have escaped.” He says, that at the point where the accident happen- 
ed, there are but two tracks, and the horse car was on the track on which the 
steam car was running, The witness, considering his dangerous position, 
jumped 8M the car before the collision. We consider that the case is present- 
ed, without any testimony for the defence to explain or excuse the accident. 
The evidence shows utter recklessness of human life. When the safety of 
passengers is made to depend on minutes and half minutes in the accomplish- 
ment of speed requisite to prevent collisions, railroad companies ought not to 
complain when accidents happen, if the damages are assessed against them 
on the most liberal scale. 
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As to the nature and extent of the injury inflicted on the plaintiff, the testi- 
Cannouitos R.R. mony of the physician who attended her shows, that her leg was swollen to 

twice its natural size ; that the contusion was deep and long, and the muscles 
injured. She was Cla We hen bed six weeks. He paid her forty-two or 
forty-three visits; says he charged her only fifty dollars, on account of his inti- 
mate acquaintance with Mr. Varillat, but would have charged another, for the 
same services, $300. Although not appreciable in money, the jury had a right 
to allow damages for the bodily suffering occasioned by the injury which must 
have been very great. The plaintiff was a music teacher, and was thrown out 
of employment for some time—the loss sustained in this respect ought not to 
be measured simply by estimating what she could have made during that 
time~—it was proper to make a liberal allowance for it, because it is not easy 
to estimate the full extent of the injury a person may sustain under such cir- 
cumstances, in the loss of patrons, and of favorable opportunities of securing 
friends and employment, which might not occur again. 

In view of all the facts, we are not prepared to say that the amount of dam- 
ages is excessive. 

The judgment of the court below is therefore affimed, with costs. 

Bucnanan, J., and Voorniss, J., concurring. 


Sporrorp, J., dissenting. I think the District Judge erred in refusing to 
charge the jury as requested by the defendant’s counsel, and in charging them 
as he did, on the third point. 

That in an action for a private injury, damages may be given against a rail- 
‘road company, with a view to punish the company or make an example, is a 
position to which I cannot assent. 

But it seems to have been sanctioned by the District Judge, in what he 
charged, and what he refused to charge. 
| It is true, the Judge cannot recapitulate the facts; this makes it the more 
necessary that he should lay clearly before the minds of the jury, those rules 
and principles of law which govern the class of cases in question. To tell a 
jury, in a case of this kind, that “it is for them to assess damages for such an 
amount as they may deem the circumstances of the case may justify,” is to 
give them either no guide or a fallacious one, 

The discretion left to a jury in assessing damages is not arbitrary and un- 

limited, but is to be guided by sound legal principles applicable to the case be- 
fore them; and it is the duty of the Judge to give them such directions as will 
draw their thoughts to the proper points of inquiry, and exclude irrelevant 
considerations. 
. Had the Judge, in this case, instructed the jury, that if they found the plain- 
tiff had been injured, as alleged in her petition, through the negligence and 
improper management of the agents of the defendants, then it was obligatory 
on the defendants to repair such injury; that, in assessing damages, they 
should consider the expenses, Joss of time, loss of employment, and bodily 
suffering of the plaintiff, and having weighed the evidence upon these alleged 
grievances, should give such damages as, in their judgment, were commensu- 
rate with the injury ; had such a charge been given, I would not deem it proper 
for this court to subject the verdict to a close mathematical analysis. 

But as I think that an erroneous charge deprives the verdict of its weight, I 
am of opinion that the judgment should be reversed, and the cause remanded 
for a new trial. 
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Stuett, C. J. Iconcur with Mr. Justice Spofford in the opinion, that the 


District Judge erred in refusing to charge the jury as requested by the defend- ©4®#0uuton R.R. 


ant, and in charging, as he did, upon the third point. 

My views on,the subject of damages, in cases of offences’and quasi-offences, 
were stated in Black v. Carrollton Railroad Company, to which I refer, 

I think the judgment should be reversed, and the cause remanded for a new 
trial. 
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Waicnur v. Ferrin et al. 


Defendant had been in possession of the land in controversy since 1836, under a préemption claim. 
Plaintiff claimed the land under a deed from Milirudon, to whom he alleged plaintiff had assign- 
ed the préemption claim. The verity of the assignment formed the gist of the action. The jury 
found for defendant and the court refused to disturb the verdict, principally upon the ground of 
the undisturbed po session ef the land by defendants since 1836; the exclusion of warranty in 
the sale from Millaudon to plaintiff; the denial of the pretended transfer ; the suggestion of 
fraud ; the substitution of a copy for the original assignment, which could not be produced, and 
in which no price is stated. Held; That these, and other circumstances, cast a cloud upon the 
plaintiff’s title, and that as he made no effort to disturb the verdict of the jury in the court belgw, 
he could not be relieved on his record _on appeal. 


HIS case was tried by a jury in the District Court of the Parish of Pla- 
quemines, Rousseau, J. 

Fouthouse, for plaintiff and appellant. J. Q. Bradford, for defendant. 

Sporrorp, J. The motion to dismiss the appeal in this case must prevail. 

It is needless to notice other irregularities, when we observe that neither of 
the records contain any judgment purporting to have been signed by the Dis- 
trict Judge. ©. P. 546. 

Appeal dismissed, 


Same Case—Own a Renwearine. 


POFFORD, J. It appearing, by a supplemental transcript filed with the pe. 
tition for a rehearing, that the judgment appealed from was duly signed, 
and that the defect in the former transcript was not owing to the fault of the 
appellant, it is ordered, that the judgment dismissing the appeal, heretofore 
rendered, be set aside. As briefs have been filed by both parties, we proceed 
to give our opinion upon the merits of the cause. 

This is a petitory action for a tract of land, containing about two hundred 
acres, situated in the parish of Plaqumines. The plaintiff alleges that he pur- 
chased it of Laurent Millaudon, for the sum of five hundred dollars, by nota- 
rial act passed in New Orleans, on the 6th of October, 1847; that Afillaudon, 
as assignee of Elizabeth Ferrin and Caroline Clements, acquired the same by 
patent from the United States, on the 8th of September, 1845; that the said 
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Elizabeth Forrin, wife of William Bridges, and one Caroline, f. w. c., repre- 
senting herself as the daughter of the said Caroline Clements, who is now 
dead, are in possession of the said land, claiming as owners, and refuse to give 
it up, notwithstanding amicable demand ; that they have caused the land to 
deteriorate by over cultivation, and by refusing to deliver possession, have 
occasioned to petitioner the loss of several valuable crops; he, therefore, sues 
the parties for the land, and one thousand dollars damages. 

The defendants filed separate answers, but they both aver that the land in 
question wat settled more than thirty years ago,and that Elizabeth Ferrin, one 
of the defendants, and Caroline Clements, the vendor of the other, were the 
original préemptors, and acquired title by virtue of a purchase from the United 
States, and that they have never assigned their title to Zawrent Millaudon, as 
alleged, and that if any act of transfer exists, it has been obtained through 
fraud; they further plead the préemption acts of May —, 1880, and June 
19th, 1884, and aver that they have made improvements in good faith to the 
value of $5,000; they plead the prescription of ten years, and ask for a trial 
by jury. 

The jury found a verdict for the defendants, and there was judgment ac- 
cordingly. The plaintiff, without asking for a new trial in the court below, 
has taken this appeal. 

In a case like this, turning upon the validity and good faith of a pretended 
transfer of title to land, the verdict of a jury of the vicinage, and the opinion 
of the District Judge presiding in the parish, where the land is situated, are 
entitled to great consideration. The plaintiff has filed no assignment of errors 
and suggested no misdirection of the Judge, or misconduct of the jury. By 
neglecting to ask for a new trial, he has deprived us of the benefit we often 
derive, from knowing the reasons which controlled the action of the court of 
the first instance. 

Unless there is flagrant error in the verdict and judgment, they should not, 
therefore, be disturbed. Nettles v. Scott, 17 L. 836. Hogan v. Nicholson, 6 
Rob. 862. Hughes v. Lee, 3 Rob. 430. Lambett v. Murray, 15 L. 466. Le- 
pretre v. Miote, 1 N. 8. 717. Carter v. Caldwell, 15 L. 491. Woolsey v. 
Paulding, 9 M. 286. 

The defendants showed title by a certificate of purchase from the United 
States, issued from the proper land office, on the 10th of June, 1886. They 
have been in peaceable possession ever since, until the institution of this suit 
in 1850. 

But it is pretended, that on the next day after making their entry, to wit, 
on the 11th June, 1836, the préemptors, Elizabeth Ferrin and Caroline Cle- 
ments, sold and assigned their title thus acquired to Laurent Millaudon, in 
whose favor the patent issued in 1845; and a copy of an assignment on file in 
the General Land Office at Washington, is produced as the original basis of 
the plaintiff's title. The verity and binding force of that instrument form the 
gist of the controversy. 

It is an act sous seing privé in its form, and purports to have been signed by 
the grantors with their ordinary marks, attested by two witnesses; at the foot 
thereof is the following certificate: “‘ Acknowledged before me, this 11th day 
of June, A. D. 1836, Elizabeth Ferrin and Caroline Clements, not knowing 
how to write, making their marks. (Signed,) Jos. B. Wiuainson, Justice of 
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the Peace.” The body of the instrument recites, that “for value received,” 
they assign, transfer, convey and set over, unto Laurent Millaudon, all their 
right, title, claim and demand, to a tract of land purchased by them on the 
10th of June, 1886, as per the Receiver’s receipt, No. 878, describing the land 
in dispute, and another tract of 159 acres, and requesting that a patent may 
issue to said Millaudon, his heirs or assigns. 

The patent did issue to Millaudon, and he conveyed the land in dispute to 
the plaintiff as set forth in the petition. But the deed contains the following 
noteworthy clauses : 

“Which said tract was acquired from the government of the United States, 
by the said vendor, as assignee of Elizabeth Ferrin and Caroline Clements, by 
a patent retained by the vendor, as it covers other lands owned by him; it 
being well understood and agreed by and between the parties hereto, that this 
sale is made without any warranty whatsoever on the part of the said vendor, 
except against his own personal acts and deeds, and that, in case of eviction, 
he shall not be liable to a restitution of the price or the payment of any dam- 
ages, the said purchaser simply taking the place of the said vendor in relation 
to said land, and being subrogated to his rights,” &c. 

It is proper to observe, that Millaudon himself was not in the parish of 
Plaquemine at the date of the purchase in his name. A person, acting as his 
agent, appears to have been engaged in land speculation there in 1836. 

There is something singular in the state of things as presented by the plead- 
ings and evidence. But, the continued and undisturbed possession, by the de- 
fendants, of the land it is alleged they sold in 1836; the exclusion of warranty 
against eviction in the act of sale from Millaudon to the plaintiff; the special 
denial of the pretended transfer, and the suggestion of fraud contained in the 
answers taken in connection with the facts that thc original assignment could 
not be produced, and that, although one of the witnesses thereto, as well as 
the Justice of the Peace before whom the same purported to have been ac- 
knowledged, were witnesses upon the trial, yet the plaintiff not only neglected 
to examine them as to the execution of the private act which forms the basis 
of his title, but actually objected to the answers of the justice elicited by the 
defendants, which went to show that such a transfer of the land sued for, was 
not in reality made. All these circumstances, added to the fact that no price is 
stated in the act of transfer, or proved aliuade so that it lacks a necessary in- 
gredient of the contract of sale, throw such a cloud over the pretensions of the 
plaintiff, that the verdict of the jury cannot be considered as manifestly against 
the law and evidence. 

As the plaintiff made no effort to disturb it in the court below, he cannot, 
upon this record, be relieved here. 

It is therefore ordered, adjudged and decreed, that the judgment heretofore 
rendered by this court, dismissing the appeal, be set aside; and it is further 
ordered, adjudged and decreed, that the judgment of the court below be affirmed, 


with costs. 
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Yerkes, Guardian, v. Broom, Executor. 


A judgment of the probate court, ordering that “‘ letters of executorship be delivered to petitioner 
on his being sworn and complying with the réquisites of law,” does not imposé upon the heirs the 
necessity of prosecuting an appeal from such judgment or of rescinding it by action of nullity, 
before bringing a direct suit to remove the executor, on the ground that he has not complied with 


the legal requisites. 
Where the declaration of an intention to change his domicil is contradicted by the acts of the ap- 
plicant, it shall not avail him to evade the law. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Bonford, and D. N. Hennen, for plaintiff. Durant & Horner, for defend- 
ant and appellant. 

Bucnanan, J. This is a suit brought by the representative of certain minor 
heirs of Samuel Broom, deceased, to remove from office George L. Broom, the 
executor of the last will of Samuel Broom, on the grounds : 

Ist. That said George L. Broom, being ‘a resident citizen of Pennsylvania, 
and as such, under the legal obligation, to give security before obtaining letters 
testamentary, has practised a gross deception and legal fraud upon the court 
in which the succession of Samuel Broom was opened, by representing him- 
self, in his petition for letters, as a resident of New Orleans; by means where- 
of he has obtained said letters without giving any security. 

2d. That said George L. Broom has not kept a bank account in his official 
capacity, nor the books required by law for his transactions as executor. 

3d. That the affairs of this succession have been mingled with those of a 
commercial firm, in which the executor was a partner. 

4th. That shortly after his appointment, the executor departed from the 
State permanently, leaving a full power of attorney with Duncan N. Hennen, 
under which the said Hennen has been for several years past exercising the 
functions of executor of Samvel Broom’s estate, in violation of law. 

Samuel Broom died in the city of Lafayette, on the 6th of October, 1849. 

The evidence shows conclusively that George L. Broom, at the time of the 
opening of this succession, was a resident citizen of Pennsylvania, and domi- 
ciled in Philadelphia. In the will of Samuel Broom, he is described.as “ of 
the city of Philadelphia, in the State of Pennsylvania.” In a certain deed of 
trust from Christopher Broom to George L. Broom, made after the death of 
Samuel Broom, the said George is described as “of the county of Philadel- 
phia.” In a procuration from the heirs of Samuel Broom to George L. Broom, 
of date the 3d of January, 1850, the latter is described as “of the city of Phi- 
ladelphia, sugar refiner.” Ard the farol evidence offered by plaintiff shows, 
that the defendant has only been in New Orleans once or twice, and for a few 
months at a time, his last visit being several years back. The only evidence 
tending to show a change of domicil of defendant, is found in a written decla- 
ration signed by him, and filed in the Third District Court of New Orleans, on 
the same day that he presented his petition for letters testamentary to the 
District Court for the parish of Jefferson (26th of April, 1850). In this paper, 
the defendant, styling himself “late of Philadelphia, in the State of Pennsyl- 
vania,” declares that “he has taken a counting house 72 Magazine street, and 
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is established in business in the city of New Orleans; that he has removed 
his domicil from Philadelphia aforesaid, and fixed the same in the city of 
New Orleans, State of Louisiana, where it is his intention to be a permanent 
resident.” 

This declaration, contradicted as it is by all the acts of defendant, must be 
viewed as made for no other purpose than to evade the law of 1842, page 302, 
which prescribes that whenever the testamentary executor named in the will 
shall be present in the State, but be domiciled out of it, the Judge shall only 
grant him letters testamentary on the execution of his bond, with a good and 
solvent security, for such a sum and under such conditions as are required by 
law from dative testamentary executors. The terms of this law are perfectly 
plain and unambiguous; and the Supreme Court, in the case of MeDonogh’s 
Succession, 7 Ann. 473, has applied it even tothe case when there were other 
executors residing in the State, and already qualified, besides the executors 
domiciled abroad, and who subsequently presented themselves, claiming a joint 
administration. 

In the aspect in which we have regarded the declaration of domicil made by 
defendant in the Third District Court of New Orleans, it seems a work of 
supererogation, to examine what would have been the legal effect of that decla- 
ration, if sincere ; and in that connection, to decide upon the applicability of 
the Articles 42 and 44 of the Civil Code to the case of a party who has had 
no previous domicil or residence in this State. 

Conscious of the weakness of his case upon the question of domicil or resi- 
dence, the defendant has raised a preliminary objection in argument, in the 
nature of a declinatory exception, to the effect, that the order of the court 
granting him letters, is a judgment of a court of competent jurisdiction, which 
cannot be set aside, except by appeal or action of nullity. Upon this objec- 
tion, it is to be observed, first, that the present plaintiff, as appears by the re- 
cord, had originally urged these grounds for the removal of the executor, in an 
opposition to an account of administration filed by the deferidant; but upon 
exception taken, that the removal of the executor was the subject of a direct 
action, and could not be mixed up with an opposition to an account, the Dis- 
trict Court sustained said exception; and the plaintiff immediately thereupon 
instituted the present action in conformity tothe judgment so rendered. The 
defendant is thus presented to us in the attitude of one who shifts his ground 
of defence, without regard to consistency, for the purpose of baffling an adver- 
sary. It might well be doubted, whether he is not estopped by his own acts 
from disputing the right of plaintiff to institute this action. But it is not 
necessary to put our decision upon such a ground. 

Admitting the full force claimed for the order of court of the 26th of April, 
1850, as a judgment of a court of competent jurisdiction, what is that order ? 

“Tt appearing from the will on file, duly probated, that petitioner is therein 
appointed a testamentary executor, and that, by the consent order of 10th of 
April, 1850, the dative executrix has been discharged, it is ordered, that letters 
of executorship be delivered to petitioner, on his being sworn and complying 
with the requisites of law.” The objection obviously begs the question of 
defendant’s having complied with the requisites of law. The argument of 
plaintiff is, that the giving of a bond with security was one of those requisites. 
It is certain that no bond was given; and if plaintiff's premises be correct, his 
conclusions have nothing inconsistent with the order of court of the 26th of 





| 


SUPREME COURT OF LOUISIANA, 


April,.1850, but must rather be viewed as the complement of that order, and © 


the logical consequence of its non-fulfillment. 

Upon the second ground of this action, that defendant has not kept proper 
books of account, the only evidence which we find in the record, is the answer 
of D. N. Hennen, Esq., attorney in fact of defendant, filed in June, 1852, toa 
rule taken upon him to produce the books and papers. Mr. Hennen states-in 
substance, that it is impossible for him to do so, as he has sent all the books 
and papers relating to Broom’s succession to Philadelphia, to be used by the 
heirs. This is certainly an extraordinary state of things. What the books 
and papers are, which have been sent out of the State—whether they are par- 
aphed, as required by Article 1142 of the Code—does not appear. That arti- 
cle, on its face, applies to curators, not to testamentary executors; and grant- 
ing that its reason applies as much to one as to the other, yet the proof of de- 
linqueucy, under the article, does not seem to be complete. The Act of 1887, 
(Bullard & Curry, 498) requires a bank account to be kept by executors, under 
the penalty of deprivation of office. But that statute requires a particular 
mode of proceeding, which does not seem to have been followed in relation to 
this executor. 

The evidence on the subject of the third ground of complaint, is too vague 
to be the basis of a judgment. 

As to the allegation that the defendant left the State, permanently, shortly 
after his appointment as executor, which constitutes the fourth ground for his 
removal, we think it is established by sufficient evidence. The defendant’s 


counsel contends, that this ground of action is inconsistent with the allegation 


that the defendant never had a legal residence in Louisiana. We do not so 
consider it. This ground has a material bearing upon the validity of the power 
of attorney given by defendant to Hennen. We have held in the case of 
Dobb's Succession, 9 Ann., 354, that the provisions of the Act of 1847, p. 115, 
like those of Article 351 of the Civil Code, only contemplate temporary ab- 
sences from the State, as giving the right to exercise the trusts of executor, 
&c., by proxy. Such is, indeed, the language of the Act of 1847—“testament- 
ary executors who only wish to be absent for a time,” &c. The power of 
attorney from defendant to Hennen, was given on the 8th of March, 1852. 
Broom wust have left the State, according to the evidence, very soon afterwards. 
This suit was brought in January, 1854, and tried in April, 1854; and it is not 
proved that defendant had been in the State at all since the date of the power 
of attorney. Had he been so, the fact could have been easily proved. The 
issue was directly tendered, and the absence of affirmative proof, is conclusive 
to our minds, that the defendant was not here during the two years that had 
intervened. The law assuredly has nof contemplated this permanent delega- 
tion of the highly confidential and personal trust of testamentary executor. 

It is, however, contended by the counsel of defendant, that he does not 
hold the estate as executor, but as agent of the heirs; and that the latter have 
been put in possession by an order of court. An inspection of the record 
shows this view of defendant's position te be incorrect. On the 5th of April, 
1850, Duncan N. Hennen, not George L. Broom, was recognized by order of 
court, as the agent and attorney in fact of the heirs of Samuel Broom; and 
on the 10th of April, 1850, on motion of Hennen, the dative executrix was 
ordered to deliver to the heirs represented by him, all the effects of the succes- 
sion; which, by a writing signed the 7th of May, 1850, he, the said Hennen, 
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‘acknowledges to have been done. Sixteen days after the order putting Hen- 

nen in possession for the heirs, the defendant- made his declaration of domicil, 

and procured letters testamentary, as already mentioned. The object of the 

present inquiry is simply to ascertain whether, in the language of the order 
. for his appointment, the defendant has “complied with the requisites of the ; 

j law,” in obtaining his letters. He cannot escape from the position of executor . 

; which he has voluntarily assumed, because another person has represented the 

plaintiff in treating with a previous executor. It is contended, that the heirs 

have admitted, since the letters granted to defendant, that they were in 

sion of the estate. Were this true, it would make no difference as to this ac- 

tion. But in fact the admission spoken of, is nothing more than a recital of 

the judgment or order of the 10th of April, 1850, in a petition presented by 

Duncan N. Hennen, in the name of the heirs, on the 22d of June, 1850, to be 

allowed to withdraw, temporarily, from the records of the court, the will and 

codicil of Samuel Broom. 

The judgment of the District Court is affirmed, at costs of appellant. 
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Bravx, Administratrix v: LEB.anc. 






One who endorses a note as security for the purchaser of property at a public sale, is entitled to 
notice of non-payment by the maker, and is not to be considered as dispensing with it from the 
circumstance that he signed the proces verbal of the sale. 


PPEAL from the District Court of the parish of Assumption, Qole, J. 
Maithot & Mills, for plaintiff and appellant, Barriaua, for defendant. 
Ocpen, J. At the succession sale of Olivier LeBlane, Adrian LeBlanc be- 
came the purchaser of a slave for the price of $1,580, payable according to the 
terms of the sale in three equal annual instalments, in notes endorsed to the 
satisfaction of the administratrix. He complied with these terms by giving 
the three notes on which this suit is brought, endorsed by the defendant. 

The defendant pleads want of demand of payment from the maker and of 
notice of non-payment to him as endorser. 

The evidence shows a waiver of the protest and notice on one of the notes 
and for that amount the court below rendered judgment against the defendant, 

The appellant contends that the defendant is liable for the amount of the 
other two notes, notwithstanding the failure to protest them or to give notice 
of their non-payment to the defendant, because he signed the proces verbal of 
the adjudication as security for Adrian LeBlanc’s purchase, 

The object of signing the proces verba!, was to attest the fact of the slave 

. having been adjudicated to Adrian LeBlanc, and of the defendant having con- 
‘ sented to become his security according to the terms of sale by endorsing the 
notes. 

When the sale was afterwards completed by the administratrix and the notes 
of the purchaser endorsed by the defendant were received in payment of the 
price, the contract of suretyship was put in the form which had been 
agreed upon, and the liability of the defendant was that of accommodation 

endorser. 
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An accommodation endorser stands on the same footing with other endorsers, 
as to what is legally requisite to fix his liability. 
The court below did not err in considering that the defendant after endors- 
ing the notes was under no other liability than that resulting from his endorse- 
ment, and that he was discharged by the laches of the holder in failing to 
make the necessary demand of payment and give notice to the defendant-as 
endorser. n 
The judgment of the court below is therefore affirmed with costs. 
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Evans v. Harcuer. 


‘The Code ‘of Practice, Art. 875, as amended by the statute of 1889, declares: “That where the 
plaintiff resides out of the State, the defendant may institute a demand in reconvention against 
him for any cause, although such demand be not necessarily connected with or incidental to the 
main cause of action.” 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Hamner & Hays, for plaintiff. Steele, for defendant and appellant. 

‘Voorntes, J. The defendant is appellant from a judgment rendered against 
him on his two promissory notes, one for $613 54, with 8 per cent. interest 
from the Ist May, 1850, until paid, and the other for $51 30, dated 26th No- 
‘vember, 1851, and payable on demand. 

The defence i is, that the note of $613 54 was given in settlement and liquida- 
tion of the accounts of a partnership which formerly existed between the 
plaintiff and the defendant; that the debts due to said firm were placed in the 
hands of an.attorney for collection, the proceeds of which were to be first 
aw *Pplied: tothe satisfaction of said note, and the residue paid ‘over to the respec- 
™ tive parties; that it was agreed between the'parties that-said debts thus given 
as collateral security for collection should be first exhausted before the defend- 
ant should be called upon for the payment of said note; that the sum of 
$109 09, received by the plaintiff from the attorney charged with the collec- 
tion of said claims, has not been credited on said note; that in the year 1852, 
the defendant gave the plaintiff an order on said attorney for certain notes 
‘therein specified, amounting to $1,439 34, which he has either collected or 
‘suffered to be prescribed in his hands and should therefore be held liable to 
the defendant for one-half thereof, &c. 

The alleged agreement is not established. The receipt of the attorney shows 
that the notes, claims, and accounts of the partnership in his hands, if collect- 
ved, were to be accounted for one-half to the plaintiff and the residue, so far as 
‘the same was necessary, to the payment of the note in question, and the 
remaining balance to‘the defendant. The deposition of the attorney was taken 
under commission; he deposes that he has no knowledge that the plaintiff 
agreed to wait until the payment of the notes and claims in his hands for col- 
lection before the note of $618 54 should become demandable. That on the 
defendant’s order in favor of the plaintiff, dated 8th November, 1851, he 
delivered to the latter claims on the schedule from nine inclusive to seventeen; 
the last he had previously delivered to the plaintiff. Those. claims, which 
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amounted to $957 34, have never been returned. The witness further deposes 
that, he is unacquainted with the circumstances of the parties indebted on 
those claims, whether solvent gr not:#mor does he know whether the plaintiff 
has received any portion of said claims. According to the account kept by 
the witness, he paid over to the plaintiff $109 09, the net proceeds collected 
by him ; the defendant never received anything from those claims. The date 
of the saad of that sum does not appear, 

The matters pleaded in reconvention by the defendant, were ruled out by 
the Judge @ quo. In this, we think, the Judge erred. The Code of Practice, 
Article 875, as amended by the statute of 1839, declares, “that when the 
plaintiff resides out of the State, the defendant may institute a demand in 
reconvention against him for any cause, although such demand be not neces- 
sarily connected with, or incidental to the main cause of action.” The plaintiff 
in this case resided out of the State. »The defendant’s answer did not put at 
issue the consideration of the netes sued upon, but only pleaded in compensa- 
tion a distinct and separate demand, which did not, in any respect, involve the 
settlement of the partnership which formerly existed between the parties; on 
the contrary, the demand seems to have been founded on the assumption of 
the dissolution and settlement of that partnership, and the notes and accounts 
resulting therefrom placed in the hands of an attorney as the joint property of 
the parties, the defendant’s share to be first applied to the payment of the 
note in suit. That such appears to have been the understanding of the parties 
is clearly deducible from the receipt and deposition of the attorney. Has the 
defendant’s share been so applied? The plaintiff has received not only all the 
money collected, but a large amount of the notes and accounts from the attor- 
ney. Whether he has received them in his own right, in pledge, or otherwise, 
he is no less bound to account for one-half of them to the defendant; and is 
equally bound to the defendant for the one-half of such of them as may have 
been prescribed or lost in consequence of his laches. 

It is therefore clear that the defendant was entitled, first, to the credits en- 
dorsed on the back of the note of $613 54; secondly, to one-half of $109 09, 
received by the plaintiff from the attorney ; and, thirdly, one-half of whatever 
amount was legally due to him out of the notes and claims thus received by 
the plaintiff. In remanding the case for the purpose of ascertaining the liability 
of the latter in this respect, we do not wish to be understood as having given 
a final judgment in relation to the credit of one-half of $109 09, which may 
be shown by the plaintiff as having already been included in some of the 
credits endorsed on the back of the note. 

It is therefore ordered and decreed, that the judgment of the District Court 
be avoided and reversed, and that the case be remanded for further proceed- 
ings in accordance with the principles announced in this judgment, the plaintiff 
to pay the costs of appeal. 





* * 


Watron, Sanrorv & Co. v. Brron—Szwarp, Intervenor. 


SituvuLaTep 8aLz.—The case presents only questions of facts. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 

Z. L. Gould, for plaintiff and appellant. LZ. Brewer, for defendant.  T. 

S. MeCay, for intervenor. 
Bucuanan, J. Henry T. Seward claims, by third opposition, the contents of 
a retail grocery, seized by plaintiffs in a suit against defendant. The plaintiffs 
have answered the third opposition, by pleading the simulation of the sale, 
under which the opponent claims. The,evidence shows that in the early part 
of January, 1850, the defendant purchased of plaintiffs, who are wholesale 
grocers, a large bill of groceries, representing himself to be fitting up a new 
store for the retailing of goods of that kind, and to be a man of means. He 
paid half the bill, or eight hundred dollars in cash, and gave his two notes 
dated the 8th January, 1850, one for four hundred dollars at sixty days, and 
one for three hundred ninety-nine dollars and twenty-one cents, at ninety days 
after date. A few days before the maturity of the first note, to wit: on the 
27th February, 1850, defendant sold to Henry 7. Seward, by an instrument in 
writing, attested by two witnesses, the entire contents of the house occupied 
by him as a grocery, at the corner of Poyfarre and Magazine streets, accord- 
‘ihg to an inventory, together with the lease of the premises, for the sum of 
twelve hundred dollars, of which two hundred in cash and the remainder in 
three notes of the vendee to his own order, for $334 33 each, payable at six, 
twelve, and eighteen months. The inventory annexed to the bill of sale, 
showed seven hundred and twenty-four 72-100 dollars worth of groceries, and 
four hundred and seventy-five 25-100 dollars worth of fixtures. The pur- 
chaser, Seward, had been since about the beginning of January, 1850, clerk of 
defendant, or from the commencement of defendant’s business asa grocer. De- 
fendant had previously been employed on a steamboat. He began business 
with the goods bought of plaintiffs. The intervenor, previously to Birch’s 
opening the store, had been employed as clerk at fifteen and twenty dollars a 
month, and was not known to possess any money. After the sale from Birch 
to Seward, the former continued to attend in the store, He occdpied with his 
family, appartments which communicated with the store. When the Sheriff 
executed the writ of sequestration on the 12th March, 1850, Birch is proved 
by one witness te have used the following expressions to Sanford, one of the 
plaintiffs: “now you have my goods, andI wont pay you a cent”; and also, 
that “had he been present, instead of the young man that was there when 
the goods were seized, there would have been blood spilled before Sanford 
could have gone round his counter.” And, another witness, the Sheriff’s 
officer, testifies that when he made the seizure, Birch observed that “he had 
the money in his pocket, but would spend it in a lawsuit before Mr. Sanford 
would accomplish his suit.” And, another sheriff’s officer proves that Birch 
had more to say than Seward, and when told that the Sheriff would not seize 
all the stock of goods under the writ, appeared very anxious to have the store 
shut up, in order to sue the Sheriff for damages. It is also in proof that three 
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. most of the crew refused to obey this order, unless the captain would consent 


months after the pretended sale to Seward, Bireh bought a hogshead of sugar 
for the store at the corner of Magazine and Poyfarre streets, stating said store 
fo be his own, and paid for the sugar. We view these facts as inconsistent 
with the supposition of the sale being bona fide. We may add, that the cause 
was only submitted to the District Court three years after the date of that 
sale, when consequently all the notes given for the price were long past due; 


__ yet there is no proof of intervenor having paid them, or any of them, although 


the seizure did not cover all the goods sold, nor was the store closed by the 
Sheriff. And this fact is the more significant, as there was a lame attempt to 
show that the notes had been negotiated before maturity. 

It is therefore adjudged and decreed, that the judgment of the District Court 
be reversed, and that there be judgment in favor of plaintiffs and against the 
intervenor and third opponent, Henry 7. Seward, with costs in both courts. 
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Trios v. Rapovion. 


Where a seaman sets at defiance the lawful authority of the master, it justifies his immediate dis- 
charge, and destroys all rights which he might otherwise have growing out of the relation of the 
parties. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
J. J. Lugenbihl, for plaintiff. OC. Dufour, for defendant. 

Ocpven, J. The plaintiff was second mate on board the brig Union, which 
was wrecked off the Mexican coast, in January, 1852, while under the com- 
mand of the defendant who was captain and owner of the vessel. 

This action is brought to recover damages from the captain, on the ground 
that without any just or sufficient cause he had discharged the plaintiff and 
left him on a barren beach, without provisions and the necessaries of life, and 
that he had been subjected to great loss, suffering and expense in getting back 
to New Orleans, to which port, by the shipping articles, the vessel was to 
return. 

The defendant justifies his discharge of the plaintiff, on the ground that he 
with most of the crew had behaved in a most undisciplined and provoking 
manner—had disobeyed his orders, refused to work, and fomented discord. 
He further avers, that his offers of assistance to the crew had been systemati- 
cally declined with a view to a vexatious prosecution. 

It appears from the evidence, that. the vessel was cast away about a mile 
from the beach and at a distance of about twenty miles from Cozacualco. 
That by the labor of the crew with the assistance of some Mexicans with a 
canoe, hired by the captain, a considerable part of the cargo, together with the 
ship’s stores, the rigging, sails and spars of the vessel were taken ashore, and 
tents were erected on the beach for the temporary accommodation of the 
crew. Up to that time it does not satisfactorily appear that the crew had re- 
fused to work, but the testimony conclusively establishes, that the captain 
having determined to go to Cozacualco in the canoe, in order to procure a boat 
or ship’s launch, to take what had been saved from the wreck to Cozacualco, 
sent his chief officer for four of the men to go with him—that the plaintiff and 
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to take the clothing of the crew first—that on receiving this answer to his mes- 
sage, the captain sent his chief the second time to say to his crew that he 
wanted the stores of the ship to be first carried, and that they answered th® 
second time that they would not go unless their own clothing was taken first. 

This conduct on the part of the plaintiff, can be viewed in no other light 
than that of insubordination. The command of the captain was a lawful one, 
and to have permitted the crew to dictate the conditions on which they would 
yield obedience to a lawful command, would have been the virtual surrender of 


his authority as captain and an abandonment of his own duty and obligations — 


which could not have been discharged without maintaining the supremacy 
with which the law invested him. 

In cases of shipment, it is part of the duty of a seaman to exert himself to 
save the cargo, and as long as he has any duty to perform, he is subject to the 
commands of the master of the ship. 

The law on this subject is laid down in Abbot on Shipping, p. 173, to be, 
that even when the ship has gone to pieces, the seaman is not at liberty to de- 
part from the shore where the mischance has been encountered. Quoting the 
language of a learned Judge in admiralty: “ He has a right to cling to the last 
plank, in satisfaction of his wages, and is bound to stand by and obey the 
master as long as there remains, in his judgment, a prospect of recovering any 
part of the ship or cargo.” See also, Abbot on Shipping, pp. 176, 177, and 
Kent’s Commentaries, section 46. 

Disobedience to a lawful command of the master, may be committed under 
circumstances which would not amount to insubordination, when the disobe- 
dience is wilful, it is a grave offence and would certainly justify the discharge 
by the master, but where it is not only wilful, but is persisted in, so as to set at 
defiance the lawful authority of the master, it amounts to insubordination, and 
not only justifies an immediate discharge of the seaman, but destroys all rights 
which he might otherwise have growing out of the relation between the parties. 

The several Acts of Congress referred'to by the appellant’s counsel, for 
regulating and securing the rights of seamen, was not designed to afford them 
protection in cases when by wilful disobedience, amounting to insubordination, 
they have chosen to forfeit rights which it was the object of the humane laws 
of Congress to secure to them. 

Under the circumstances of this case, we do not consider it material, that 
there was no formal discharge of the plaintiff, until after the captain had re- 
turned with the launch from Cozacualco. When the captain, for the second 
time, made a call for the men to go with him and they refused, as they were 
then on a foreign shore, their refusal to accompany the captain, was on their 
part virtually an abandonment of the captain and a denial of his authority 
over them. . 

There is no evidence to support the plaintiff's claim for damages on the 
ground of defamation of character. 

The judgment of the court below is therefore affirmed with costs. 
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Iswarp v. Torres anp F. Marquez. 


Marques endorsed a note for Zorres for $150. Phe blanks being carelessly filled up, the note was 
afterwards interpolated to create an obligation for $1,150. The alteration was so skilfully exe- 
cuted that a cautious person might have been deceived. Plaintiff purchased the note in good 
faith. Held: That the endorser was bound for the note as altered. For it was a want of proper 
caution on the part of Marques to endorse a note containing such a blank, and the rule is where 
one of two parties, neither of whom has acted dishonestly, must suffer, he shall suffer who by his 
own act occasioned the confidence and conseqent injury of the other. 


PPEAL from the Second District Court of New Orleans, Zea, J. 
Dufour, for plaintiff. Roselius, for defendant and appellant. 

Sten, C.J. Marguez is sued upon a promissory note made in the usual 
form by Zorres, to the order of and endorsed by Marquez. On its face the 
note purports to be for $1,150. The defence isthat at the time Marquez en- 
dorsed the note, it was for $150, but that after he endorsed it, and without his 
knowledge or consent, it was altered to $1,150. 

The note which has been brought up in original for our inspection, presents > 
ae the following form and in the same handwriting: 
7 On the first line is written— 
i: Nouvelle-Orléans le 29 avril 1854. 
: On the second line is written— 
Sz Dans soixante jours de cette date Je paierai 
a Oni the third line is written— 
‘A a Yordre de Monsr. Feo. Marquez, Onze , o% 

On the fourth line is written— 
cent cinquante piastres, valeur Recu ce jour. 
a On the fifth line is written— 
$1,150 Foo. Torres, Jr. 


There was testimony of experienced persons to the effect that there was 
a nothing in the appearance of this note, as it now stands, to excite the suspicion 
B of a prudent discounter, and in this opinion our personal inspection suggests 
- an entire concurrence. There is the testimony of two witnesses who saw the - 
; note, or what they think was the same note, in the hands of Marquez to whom a 
F the maker sent it to obtain his accommodation endorsement, to the effectaghat ; 
ef it was then a note for $150; and this testimony, coupled with the fact that 
. Torres has absconded, after negotiating other notes similarly falsified, goes 
| - very far to justify a reasonable conviction that Marquez has been made the j 
J victim of a gross fraud by Zorres, to whom he returned the note after endors- 
> a ing it. There is also testimony of experienced persons to the effect that if at 
- the time of endorsement, the word onze and the additional figure before the 
figures 150 were not there, the note would have exhibited blanks which at 
least with regard to the written part were unusual, and calculated to attract 
attention, and would have rendered the note unsaleable in the market. And 
in this opinion also, upon inspection of the note we fully concur. 
Torres being a fugitive insolvent, a loss must fall either upon Jenard, a holder 
* for value, whose bona fides is unimpeached, or upon Marguez, Upon which of 
them shall it.fall, is the question we have to determine. 
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ina We think the solution of the question is readily found by a recurrence to 
fonnes, ( the familiar principle, that where one of two parties, neither of whotti has 
q acted dishonestly, must suffer, he shall suffer who by his own act occasioned 
confidence, and consequent injury of the others. There was a want of 
E: proper caution on the part of Marquez in endorsing a note containing such a 
blank. This want of proper caution on his part enabled Torres to commit a 
fraud by filling up the blank, so as to increase the amount in a manner entirely 
free from suspicion ; and surely the equity of Marquez, whose case is certainly + 
a very hard one, is inferior to that of Jsnard, who has parted with his money : 
on the faith of a state of things which the imprudence of Marquez enabled : 
Torres to create. F 
This conclusion which we base upon a principle of natural equity, is satis- 
factorily supported by precedents with respect to this class of instruments, 
é which the law regards with great favor as to those who act upon them in good 
faith. 


Thus in Young v. Grot, 4 Bing., 253, we find a case not distinguishable upon 
principle from the present. Young had left with his wife blank checks on his 


P banker, signed by him and to be used in his absence. She desiring to pay a 
* sum of fifty pounds, two shilling and three pence, delivered one to his 
clerk to be filled up with that amount. He did fill it up with that sum, 
and showed it to her; ‘but when so filled up, it presented the following appear- 
ance: The third line contained the words fifty pounds and the figures 2s. 3d., 
but the word fifty commenced in the middle of that third line, and with a small 
letter, so that ample space in that line was left for the insertion of other words 
before the word fifty; and their was at the bottom of the draft the figures 
50. 2. 8., but the figure 5 was at a sufficient distance from the letter £ to allow 
another figure to be inserted between it and the letter £. The Clerk then, 
after showing the draft to Mrs. Young in this state, without authority altered 
3 it to three hundred and fifty pounds two shillings and three pence, by intro- 

i ducing in the blank spaces new words and figures; and this alteration was 
3 made in such a manner that no person, using due and ordinary diligence, could 
have discovered the fact of fraudulent interpolation. The banker paid the 
check so altered, and debited the amount in account. The drawer objected to 
the debit, but unsuccessfully. The decision was put on the ground that the 
‘banker in parting with the money had been misled by want of proper caution 
on the part of his customer. 

Whe authority of Pothier which was appositely cited in that case, is upon __ 
principle equally applicable here. Si c’étoit par la faute du tireur que le ban- 
quier eit été induit en erreur, le tireur n’ayant pas eu le soin d’écrire sa lettre 
de maniére a prévenir les falsifications ; puta, s'il avoit écrit en chiffres la 
somme tirée par la lettre, et qu’on efit ajouté zéro; le tireur seroit en ce cas 
tenu d’indemniser le banquier de ce qu'il a souffert de Ia falsification de la 
lettre, 4 laquelle le tireur par sa faute a donné lieu. 4 

See also, Pagen v. Wylie, which was the case of an endorser sued upon an 
altered bill, as stated in Ross’ Commercial Law, p. 140. : 
Judgment affirmed with costs. 
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Spavuipinc, Rogers & Van Arpven v. Wa.terr & Conen. 


preclude the defendant from bringing a subsequent suit for damages for the wrongful attachment. 
A reconventional demand need not be put at issue by answer or judgment by default. 


PPEAL from the Second District Court of New Orleans, Zea, J. 
Hunton, for plaintiffs. Livingston, for defendants. :. 
Srorrorp, J. The consent of the plaintiffs to the dismissal of the action q 
formerly brought- against them by the defendant Wallett, does not bar them 
from claiming damages for the wrongful a.itachment. 
The present suit has given the defendants an opportunity of showing that 
there was good ground for resorting to that harsh remedy, but, not having 
availed themselves of it, they were properly condemned in damages. 
i We do not understand that there is any controversy about the amount of 


The consent of a defendant in an action of attachment to the plaintiffs’ discontinuance, does not I 
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2 damages. 

; & It was not necessary that the reconventional demand should be put at issue 
a by answer or judgment by default. There being no evidence to support it, 
3 the claim was dismissed as in case of non-suit. There is no error in the judg- 

Be ment. , 

- Judgment affirmed with costs. 


eee 


Hoimes & Co. v. Lacrorx. 
Where a party to a cause takes a rule on his adversary to show cause why depositions should not 
de read in evidence, and the rule is served and regularly made absolute, it will be too late to 
oS object on the trial of the case to their introduction in evidence, on the ground of the incompe- 
; oh tency of the officer who executed the commission. 
* PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Pa Roselius and Alf. Phillips, for plaintiffs, Purvis & Dugué, for defend- 
4 ant and appellant. 


Sporrorp, J. The appellant contends that the answers of the plaintiffs to 
interrogatories propounded by him, and taken under commission in the State 
| of Pennsylvania, were improperly received in evidence. 

_ His objection is that they were taken by a notary public, who was not a 
> competent officer to administer oaths, or whose capacity was not shown. 

. The objection came too late. It was only made on the trial of the cause, 
and the plaintiffs had availed themselves of the privilege accorded by the 17th 
section of the Act of March 20th, 1839, by taking a rule on the defendant to 
show cause, on a certain day, why the answers aforesaid should not be used as 
evidence in the cause; this rule was duly served on the defendant’s counsel, 
and on the return day was made absolute, the defendant taking no exceptions 
thereto. If the notary was an improper person to take and certify the testi- 
mony, there was an “irregularity in the execution of the commission ;” but, 
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as the defendant failed to urge this objection before the cause was called for 
trial on its merits, although ample opportunity was given by the rule, he was 
precluded by the statute from taking advantage of it afterwards. 

It is further urged, that no evidence was given of the payee’s endorsement 
of the note sued on, and therefore no title in the plaintiffs is established. 

But there is an admission in the record signed by the attorneys of both par- 
ties in these words: “ It is agreed that the note sued on in this case be con- 
sidered as evidence.” The note when sued on had the endorsements upon it , 
and proof of their genuineness was waived by this agreement of counsel. 

Judgment affirmed. 





Nouan v. Tue Crry or New Or.zans. 


The Mayor and Recorders of the city of New Orleans have the power to dismiss a policeman. 
Their dismissal for what they may deem sufficient cause is final, and the policeman has no appeal. 


Aha from the Sixth District Court of New Orleans, Cotton, J. 

John Henderson, Jr., for plaintiff. J. Livingston, for defendant. 

Stuer, C.J. The plaintiff sues for eleven months wages as a policeman, 
alleging that he had been appointed for one year, and was discharged at the 
end of the first month without good cause. The city pleaded in bar an order 


of discharge by the Police Board for alleged misconduct, a certified copy of ~ 


which order is annexed to the answer, and was offered in evidence at the trial. 
There was judgment for defendant, and plaintiff has appealed. By the pre- 
vious terms of the city charter, the Mayor was authorized to appoint police- 
men and discharge them at pleasure. By the amendment of 11th April, 1853, 
the appointing power was conferred on a Board of Police composed of the 
Mayor and Recorders, and said board was authorized to discharge them for 
cause, and to “ decide on all police matters pertaining to appointments, dismis- 
sals or grievances of, or against the police, finally and without appeal.” 

The board having discharged Nolan for what it deemed sufficient cause, and 
its decision being final and without appeal, we cannot enquire into the suffi- 
ciency of the cause in this action. Nor can the objection be entertained which 
the plaintiff makes to the form of the order. It is true, it does not appear on 
the face of the order of discharge what members of the board were present 
nor how they respectively voted, but in the absence of any irregularity patent 
on the face of the record or proved aliunde, it may be presumed that the 
board was duly convened and proceeded regularly. Whether if such irregu- 
larity appeared, its effect could be amenable by any other tribunal under the 
provisions of the statute, in a suit like the present, is a question we need not 
now decide. 

Judgment affirmed with costs. 
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Barrrerse & Co. v. Samory. 


This case presents a question of facts merely. The point being whether the endorser of a note was 
not discharged in consequence of want of due diligence on the part of the holder to obtain pay- 
ment from the maker. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
L. Janin and 8. L. Johnson, for plaintiffs. C. Maurian, for defendant. 

Suet, ©. J. The District Judge was of opinion that reasonable diligence 
had been used to find the maker, and we do not feel prepared to dissent from 
his conclusions. We refer to the opinion prepared by him*, and also to the 
following portion of the evidence : 

The note was received by the notary as usual after the closing of the bank. 
The notary’s clerk says: I went in the first place to Mr. Feste’s late store in 
Chartres street, and found it in the occupation of other parties. I enquired of 
the occupants of the store where Feste resided and gained no information. I 
then went to his late domicil in Rampart street, and made enquiry there for 
Mr. Feste, and I was informed by a lady that he had removed from that house 
some three months previously, and that she did not know where I could find 
him. I then made enquiry of a Mr. Locg, who kept a carriage repository in 
the same street and near to Feste’s late domicil, and he told me that he believed 
Feste lived somewhere in the third municipality, but could not tell me where, 
and that he believed that Feste and his family were then out of the city and 
over the lake. I then went to the store of Mr. Petitpain, the first endorser, 
and showed him the note, told him the endeavors I had made to find Mr. Feste, 
and he told me to protest the note. I did not ask Mr. Petitpain where Mr. 
Feste lived, but generally when I call upon a first endorser, I state the steps I 
have taken to find the drawer. I take it for granted that that is as much as 
if I had asked where the drawer resided. The call on Petitpain, by which 
the notary’s deputy closed his enquiries, was about 8 o’clock in the evening. 
He says: I did not call on Samory, because I had labored for three or four 





*From the allusion made by the Chief Justice to the opinion of the District Court, it has 
been thought proper to insert it.—Rep. 

The defendant being sued as endorser, has raised the hnical objection that no demand had 
been made to the maker of the note at maturity, and therefore that he is discharged. 

It appears that the notary’s deputy, Barry, on the day of maturity after three o’clock, went in 
search of the maker of the note, "ctor bate, and following the indications in the directory for 
1858, went first to Rampart street near Toulouse, and upon enquiry in the vicinity, was told that 
Feste had removed since the beginning of June. Then Barry went to No. 22 Chartres street, the 
former place of busingss of Feste, and there did not find him, then he went to the office of the holders 
of the note, and there was told that Feste had removed somewhere about the Lower Cotton Press, 
Then Barry applied to the first endorser, Petitpain, who did not tell him where Feste resided, but 
“ him to protest the note; Barry says that it was after (8) eight o’clock at night when he went 


he octrine is well established that due diligence to find the maker of the note will excuse the 
want of presentation and demand. 

In this case the difficulty in finding the maker was created by his own act, the breaking up of his 
business and the late removal of his residence. 

The kind of dili, used by the notary, is not certainly of that character which would justify a 
return of non eat from an officer who has whole days and weeks to institute his search 
and tomake his return, but for the notary who is so limited in point of time, and who has employed 
four hours in the search of the maker of a note and made enquiries as proved in the evidence, the 
court must consider that the diligence of that notary, although unsuccessful, covers fully the legal 
ground, and excuses the want of demand. 

The evasive answer given by Petitpain whois Feste’s father-in-law, may have impressed ‘the 
notary with the idea that Feste was concealing himself from his creditors, considering the fruitless 
search which he had made for = during the epee e a 

is therefore adjudged and decreed, con recover from C. Samory thousand dollars 
ik cule oF aoa seat bee Oe dan stand costs of suit. 
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hours to find the whereabouts of Feste, and that Petitpain had told me to pro-_ 
test the note, and it was then after 8 o’clock in the evening. 

The protest was during the worst part of the epidemic of last year, and 
there was a considerable number of persons absent from the city with their 
families. There was a suspension of all ordinary business that was not of an 
fe character. 

A deputy Sheriff who had been employed to serve process on Pete, states 
various unsuccessful enquiries he had made and adds, “ It was more than a 
week from the time I was looking for Feste until I served the papers on him in 
the Sheriff’s office.” 

Another witness says: In the beginning of June, I was book-keeper of Mr. 
Moreau, and hadan account against Mr. Feste. I went to the late domicil of Mr. 
Feste, on Rampart street, and was informed by a servant that Feste had re- 
moved from there, but could not tell me where. I then applied at the livery 
stable next door from EF. Rillieuz, Jr., he replied that he did not know where 
Feste resided, but he thought it was in the third district somewhere. I return- 
ed there some days after this, but could not ascertain his residence. I went 
into the third district, in St. Ferdinand street and adjoining streets, but could 
not ascertain the residence of Feste. 

A Sheriff’s officer says: I served papers on Feste in the alley-way of the 
court-house. They had been in the hands of an officer some days without 
being able to serve them. 

It was admitted at the trial, that in the directory for the year 1853, the resi- 
dence of Victor Feste is put down as on Rampart street, between St. Louis 
and Toulouse streets, and that his store was at No. 22 Chartres street. Also, | 
that in the directory published in January, 1854, his residence is given as be- 
ing at the corner of Port and Casacalvo streets. 

Judgment affirmed with costs. 


Voornues, J., Bucnanan, J., and Sporrorp, J., concurring. 


Ocpenx, J., dissenting. I find myself unable to concur with my brother . . 


Judges in the conclusion to which they have arrived, that there was due dili- 
gence on the part of the holder of the note to find the residence of the maker. 
It has been always held that due diligence to obtain payment from the 
maker, is a condition precedent, on which the liability of the endorser depends. 
In the case of Magruder v. The Bank of Georgetown, 8 Peters’ R., the Su- 
preme Court of the United States held that the endorser having become ad- 
ministrator of the drawer’s estate, who had died before the maturity of the _— 
note, did not relieve the holder from the obligation of demanding payment of 
the note in order to charge the endorser. 

Samory is sued as second endorser of Feste’s note. The holders of the note, 
the maker and the endorser all reside in New Orleans. este, the maker, was 
a married man, a house-keeper, and had been for eighteen years well known 
among the store-keepers on Chartres street. At the time the.note was protest- 
ed, he was living in a rented house at the corner of Port and Casacalvo streets 
in the third district. There is no evidence that he was absent from the city at 
the time. The agent of the holders of the note were in the city at the time, 
and was called upon by the clerk of the notary who was charged with pre- 
senting the note and demanding payment for information as to Feste’s residence. 
This agent was a witness on the trial and he states that he told the clerk that 
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Feste resided somewhere in the third district—he says he thinks he told him 
he would endeavor to find out Feste’s residence and that the clerk replied he 
was going somewhere else to enquire, or that he was going to Petitpain's to 
enquire. The clerk did go to Petitpain’s, but he states in his testimony that 
he did not ask Petitpain where Feste lived. In the testimony of this witness 
given on a previous trial of a suit on the same note against Peti(pain, the first 
endorser, he said that he did ask Mr. Petitpain where Feste resided, and that 
he answered him to protest the note. In giving his testimony on that trial of+ 
this case, he says in one part of his testimony, that he cannot recollect whether 
he made a demand of Petitpain for Feste’s residence. He uses this language : 
“generally when I call on a first endorser, I state the steps I have taken to 
find the drawer; I take it for granted, that that is as much as if I had asked 
where the drawer lived.” Petitpain was the father-in-law of Feste, and the 
defendant, Samory, was Petitpain’s brother-in-law, and had his store near that 
of Petitpain. 

With the fact conceded that Feste had a residence in the city, and that the 
notary’s clerk called at his father-in-law’s store for information as to Feste’s 
residence, how is it to be accounted for that he went away without gaining 
that information or making any further attempt to find the residence. The 
only explanation ef which it is susceptible, is that furnished by himself, that 
Mr. Petitpain told him to protest the note. In this correction, he says: “ that 
after having done every thing he had stated, and Mr. Petitpain telling him to 
protest the note, caused him to cease making any further enquiry for the 
drawer. This witness was examined several times and with great minuteness 
and particularity. The diligence used by him consists according to his state- 
ment in his enquiring at Feste’s late store, at his former residence on Rampart 
street, and having made enquiries at a coach maker’s, and at a livery stable in 
the immediate vicinity of the former residence of Feste. At one of these places 
he was informed that Feste resided in the third municipality, and yet he did 
not go into the third municipality. 

By the agent of the holder of the note, he was also informed that Feste’s 
residence was in the third municipality. To constitute due diligence which 
must always depend on the particular circumstances of the case, I think it was 
the duty of the agent of the holders of the’ note on being applied to, for in- 
formation as to Feste’s residence, to have made some efforts to ascertain it, and 
that it was the duty of the notary’s clerk when he went to Petitpain, to have 
endeavored to find out from him where his son-in-law’s residence was, and to 
have gone into the third municipality where he had been informed Feste lived 
and there made enquiries for him at public places. The proposition of the ap- 
pellant’s counsel, that with proper diligence and enquiry, the presentment and 
demand of payment could have been made at Feste’s residence is, I think, fully 
sustained by the evidence. It is not only shown that he hada residence in the 
city, which niust have been known to many persons living in the third munici- 
pality, but it is shown that process from the courts had been served on him, at 
that. domicil. I cannot consider as of much weight the testimony of one of 
the officers of the court, that he had tried for some time to find Feste’s residence 
without succeeding, because this witness does not state the means used by him 
to find the residence, and it is therefore impossible to judge whether he used 


_due diligence. The certifitate of the notary after stating that he had made 


careful search and diligent enquiry for the drawer, and that he could not find 
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him or his present domicil, goes on to say that it being also the wish of the first 
endorser that the same should be protested, he had accordingly protested the 
note. I am satisfied from this certificate and the evidence in connection with 
it, that the notary’s clerk did not endeavor to ascertain from Petitpain where 
Feste resided, and did not go into the third municipality where he knew Feste 
resided, because Petitpain, the first endorser, told him to protest the note, and 
although as to Petitpain, this was sufficient to relieve the notary from the 
necessity of making a demand of payment from the maker, it did not have this 
effect in regard to the defendant, Samory, who, I think, is released from liability 
as endorser, on account of the laches imputable to the holders of the note, 

The judgment of the court below ought in my opinion to be reversed and 
one rendered for the defendant. 





Baxer v. New Orteans, Oretovsas anp Great Western Raitroad 
Company et al. 


Plaintiff obtained a judgment én solido against A.B. and C. A. appealed, and the judgment was 
reversed. But pending the appeal, plaintiff issued an execution against B., and garnisheed A., 
who answered that he had funds of B., butif the judgment already rendered against him in the 
suit should be maintained on appeal, then he would owe B. a balance, which would depend on the 
amount of interest and costs due on such judgment. Held: The garnishees were liable under 
their answers. Held, also: That the suspensive appeal did not prevent the plaintiff from exer- 
cising his right of garnishment against A., who had taken it. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Larue & Whittaker, for plaintiff. MM. M. Cohen, for defendants. 

Oepex, J. The plaintiff obtained a judgment against the New Orleans and 
Opelousas Railroad Company, and several other defendants in solido, for the 
sum of $514 and interest. The company, by that judgment, were made lia- 
ble for the amount of a draft which Kirkpatrick, one of the defendants, had 
drawn on Gibbs, another of the defendants, who was chief engineer of the 
railroad, and which it was alleged the Secretary of the company had accepted 
on their behalf. The company took an appeal, which has just been decided in 
their favor. No appeal having been taken from the judgment by Kirkpatrick, 
the plaintiff caused an execution to issue on her judgment against him, and 
cited the company, as garnishees, to declare under oath, whether they had, in 
their hands, moneys belonging to Kirkpatrick, to a sufficient amount to satisfy 
the judgment. As garnishees, by their answering, the company admitted that 
that they had funds, but qualified the admisson by stating that if the judg- 
ment already rendered against them as defendants in the suit should be main- 
tained on appeal, then they would owe Kirkpatrick a balance, which would 
depend on the amount of interest and costs due on such judgment. 

On these answers, we think the Judge of the court below did not err in 
holding the garnishees liable. The admission that they had funds in their 
hands belonging to their co-defendant, could not be affected by such a qualifi- 
tion. 

The objection to the plaintiff’s right to proceed against the company by pro- 
cess of garnishment, because they had taken a suspensive appeal from a judg- 
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ment rendered against them as parties defendant in the same suit, does not © Baxea 
appear well founded, and no reason for such an objection has been suggested. Ormovsas R. R. 
The judgment of the court below reserves the question as to that portion of 
the fund which had been previously attached by other parties. We see no 
reason to disturb the judgment, and it is therefore affirmed with costs. 










































Levois v. Burevieres et al. 


The erasure of the name of plaintiff as payee of a note, and the insertion of another name, will not 
impose on the plaintiff the burthen of proving that the erasure and interlineation were made with 
the concurrence of the maker; when, from the circumstances, it may be inferred that the object 
of the insertion of another name was to furnish plaintiff with an endorser—espectally where 

g payee waived protest and promised to pay the note—and where plaintiff had possession of it, and 
. where defendant had no equitable defence and his plea was evasive. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
J. 0. & A. Beatty, for plaintiff. 0. Belcher and W. M. Mercer, for de- 
fendants and appellants. 

Stet, C. J. The appeal is by the defendant, Burguieres, from a judg- 
ment against him for the amount of a note which presents the following tenor 
and form : 

$709 12 Terrebonne, 23 juin 1858. 
Au vingt-cing janvier prochain je promets payer a l’ordre de Mr. [J. Le- 
vois*)] M. Verret, la somme de sept cent neuf piastres 12 cents, valeur regue. 
. E. D. Burevurerss. 
J. Levors, 
Rue Chartres, no. 15. 
é Endorsed, M. Verret. 

I hereby waive protest of the within note, and notice thereof, and consent to 
be bound as if the protest had been regularly made, and notice thereof duly 
given. Houma, Jan. 27, 1854. M. Verret. 

The note was annexed as part of the petition. The plaintiff declares upon 
it as made by Burguieres, to the order of Verret, and by him endorsed. Bur- 
guieres pleads as follows : “‘He denies each and every allegation of the peti- 
tion, except that the name signed to the note, Z. D. Burguieres, is the genuine 

ss signature of this deponent, but he never affixed it to the said note as it now 

y stands, but the said note has been, since his signature, altered in an essential 
particular, as appears by its face. Wherefore he prays to be hence dismissed 
with his costs.” 

The plea is equivocal and evasive. It does not suggest that the alteration 

= was made after issuing the note or without his consent. 

es At the trial a witness testified, that the signatures of the maker and endor- 

Sy ser were genuine, and that the erasure of Levois’ name, and interlineation of 
Fy Verret’s, appeared to be made with different ink and in a different handwriting 
é from the body of the note. Then the plaintiff offered the note, and on its ad- 

oe in evidence, the defendant objected, unless the alteration was first ex- 


"othe name J, Zevois has the mark of an imtended erasure, and the word M. Verret inserted just 
above.—Rer. 
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and it was shown to have been made with the concurrence of the 
maker; but the court overruled the objection, and admitted the note in evi- 
dence, with leave to defendant to set up any equities he might have without 
delaying the cause. No equitable circumstances whatever, tending to show 
that the alteration could materially affect the maker, or that it had been made 
without his concurrence, were proved; and the court gave judgment for 
plaintiff. . 


Under all the circumstances, taken in connection with the equivocal charac- 


ter of the plea, we are not prepared to say that the court below erred. Levois, 
who is now in possession of the instrument and sues upon it, was without dis- 
pute the person to whom Burguieres originally intended to pay the amount; 
Verret, whose name was afterwards interlined, consents, by his endorsement, 
that Levois shall be the recipient of the amount promised to be paid; and it 
seems, therefore, wholly immaterial, in the absence of proof of any equitable 
circumstances which could possibly involve any disadvantage to Burguwieres from 
a judgment ordering him to pay Levois, whether Burguieres really consented 
to the interlineation of Verret’s name or not. If he did not, then he is now 
paying the party whom he promised to pay. If he did, then the substituted 
payee, Verret, consents, by the endorsement and delivery of the note to Levois, 
that Zevois should receive the money. It will be observed, that there is neither 
suggestion of fraud, nor the slightest circumstance authorizing a suspicion of 
it. The circumstances fully harmonize with the hypothesis, that after the note 
was signed with Levois as payee, he asked an endorser, and Verret’s name was 
then put in. 

As to proceeding to trial against the maker alone, it is sufficient to say that 
the endorser had died after suit brought, and we see no reason why the plain- 
tiff in such case should be delayed in his pursuit of the co-defendant seperate- 
ly liable. 

Judgment affirmed, with costs. 


Lepretre v. Toe City or New Or.eans. 


PPEAL from the Second District Court of New Orleans, Zea, J. 
Benjamin & Micou, for plaintiff. J. R. Wolfe, for defendant. 

The plaintiff alleged that the crevasse occurred through the omissions and 
neglect of the defendant. We concur with the District Judge in the opinion, 
that under the Act of 1840, p. 127, the city, as proprietor of the lot in front of 
which the crevasse took place, was not bound to keep the levees in repair, and 
that the duty rested elsewhere,* and was the subject of ratable taxation. Sec- 
tions 16, 17, &c. 

Judgment affirmed, with costs. 


*With the “ Police Jury of the parish of Orleans on the right bank of the river. Mississippi.”—Rep. 
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Love & Brotner v. Captain anp Owners oF Sreampoat Monrt- 
GOMERY. 


This was an action for damage to plaintiffs’ store, resulting from the defendants’ steamer having 
drifted against and ruinedit. Held: In cases of this kind, it is not usual for other courts than 
those of admiralty, to relieve either party where both have been guilty of a want of proper care, 


PPEAL from the Third District Court of New Orleans, Kennedy, J. * 
Thomas, for plaintiffs. Wolfe & Singleton, for defendant. : 
Sporrorp, J. The steamboat Montgomery, in a season of high water, effected 
a landing at the town of New Carthage, in the parish of Madison. As the 
¥ water was over the bank, she made fast to a flatboat, a short distance above a 
3 storehouse belonging to the plaintiffs. There were trees close at hand, to which 
% she might as easily have fastened her line. There being a strong current, the 
4 steamboat and flat began to drift down stream and it was evident that the 
rope, by which the flat was tied to a tree, was about giving way. Some one 
on the flat then cast off the line of the steamboat, and she swung against the 
plaintiffs’ storehouse, with such force as to knock it from the pillars upon which 
3 it stood above the overflow, and convert it into a ruin. . 
‘a The plaintiffs insist that the owners of the steamboat should indemnify them 
‘ for the loss of their house, and the damage done to a lot of hardware, crocke- : 
ry, drugs and merchandise, stored therein. 
There was a judgment for the defendants in the court below. 
The appellants contend, that as the storehouse had no power of locomotion, 
the burden is on the defendants to prove beyond a reasonable doubt, that the 
collision was the result of inevitable accident. This would be a correct view 
“a of the law in a case where the complainants acted with proper caution them- 


3 selves or, at least, contributed nothing to occasion the loss complained of. 

# But here the plaintiffs owned the flatboat. They moored her at the spot 
= where the steamboat found her, about forty yards above their store, in a swift 
= current, or between two cross currents. They moored her there expressly for 
F a steamboat landing, and, no doubt, made the usual profits out of the invest- 
q 4 ment. Moreover, a passenger, the only witness who gives any intelligible ex- 
S| planation of the catastrophe, and who was examined originally on behalf of 


ry the plaintiffs, but whose evidence was offered by the defendants, says that he 
an believes it. was Mr. Love himself (one of the plaintiffs) who cast off the 

4 steamer’s line from the flat, to which it had been fastened. It does not appear 
that he remonstrated against her being thus fastened, or requested the officers 
of the boat to make fast to any other object. So the plaintiffs themselves are 

‘in fault. They should have moved their temporary landing further away from 
their house, or made it more secure, or, being present, should at least have 
warned the officers of the Montgomery of its insecurity. 

It may be true that the defendants were also in fault. 

But, in cases of this kind, it is not usual for other courts than those of ad- 
miralty jurisdiction, to relieve either party where both have been guilty of a 
want of propercare. Vanderplank v. Miller, 1 Moody & Malkin, 171. 3 Kent's 
Com. p. 231. Myers vy. Perry, 1 Ann. 374. Carlisle v. Holton, 3 Ann. 48. 

The judgment is therefore affirmed, with costs. 
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Camppett v. Bovte. 


An affidavit for an injunction that “ the allegations contained in the petition, and which render an 
injunction necessary, are true,” is defective. 


PPEAL from the District Court of the parish of Jefferson, Burthe, J. 
Hiestand and Sundstrom, for plaintiff. Purvis & Dugué, for defendant. 

Sporrorp, J. The injunction sued out in this case was dissolved on account 
of the insufficiency of the affidavit. 

The plaintiff made oath the allegations contained in the petition, and 
which render an injunction ry, are true.” 

This is precisely such an affidavit as was held to be defective in the case of 
Ricard’s Heirs v. Hiriart, in 5 L. R. 244. 

The affidavit for an injunction should be positive and unequivocal. See 
Rice v. Walsh, 4 Ann. 346. Hebert v. Joly, 5 L. R. 52. Canal Bank v. Cam ~ 
riel, 3 Ann. 225. 

We see no reasor for overruling these decisions. 

Judgment affirmed, with costs. 


F. Rrera Hermanos v. Duvienzaup & Pavverr. 


Paweert had invented a method of clarifying sugar, and had associated Duvigneaud with him in the 
enterprise of obtaining a patent for it in their joint names in Cuba, and selling the right of using it 
to planters in that island. Their expectation was to receive a remuneration from the plantersyin 
the form of a certain charge upon each box of sugar clarified by the process, of which Duvignedud 
was to have a per centage. Held: These social purposes and engagements constituted the par- 
ties ordinary and not commercial partners. ©. (0. 2796, 2848. eld, ulso: That Duvigneaud was 

- mot bound on a bill drawn by Pawvert; but the money advanced on it having gone to their joint 
benefit, Duvigneaud should be bound for one-half, as an ordinary partner. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
G. Schmidt, for plaintiffs. Le Gardeur and Filleul, for defendants. 

Sumett, C. J. That Duvigneaud and Pauvert were partners, is clearly 
proved. We are not satisfied, however, that they were liable as commercial 
partners, as is charged by the plaintiffs. The nature of their association was 
this: Pauvert had invented a method of clarifying sugars, and associated 
Duvigneaud with him in the enterprise of obtaining a patent for it in their joint 
names in Cuba, and selling the right of using it to planters in that island. 
Their idea was, to receive remuneration from the planters in the form of a cer- 
tain charge upon each box of sugar clarified by the process, of which Duvig- 
neaud was to have a per centage. These social purposes and arrangements did 
not bring them within the catigory of commercial partners as defined by our — 
Code, and Duvigneaud therefore is not liable in solido, See C. C. 2796, 2848. — 

It appears that both partners went to Cuba, and were in direct communica- 7 
tion with the plaintiffs, who from time to time attended to their affairs and ~ 
made advances. On the 14th of June, 1852, Pauvert gave the plaintiffs, at a 
Havana, his bill of exchange on a house in New Orleans, at twenty days sight, 
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NEW ORLEANS, JANUARY, 1855. 


for $2,655. This bill was protested for non-acceptance. Its amount, with in- 
terest and damages, is claimed from the defendants, and its consideration is 
stated to have been advances for the partnership of Duvigneaud & Pauwvert. 

We concur with the District Judge in the opinion, that without special au- 
thority, Pauvert had no right to bind his partner by bill of exchange; but as 
we have observed, the action is not founded merely on the bill, and we think it 
satisfactorily proved that the advances in consideration of which it was given, 
were made for the partnership. Among other evidence tending to this conclu- 
sion, are a letter of Duvigneaud to the plaintiffs, and a letter of the plaintiffs to 
Twidill & Edwards, which was offered by Pauwvert, and received without ob- 
jection by Duvigneaud. In the former, dated 9th of June, 1852, Duvigneaud 
uses the following language: Comme vous avez considérablement aidé 
dans cette opération et que vous avez fait sxliposr qu’il faut que nous vous 
remboursions, j’espére, messicurs, que vous vou bien avoir égard a la posi- 
tion malheureuse dans, laquelle je me trouve en ce moment, et m/’allouer 
jusqu’a l’automne pour yous rembourser les dépenses que vous avez faites. In 
the other letter, which was offered for the purpose of showing that the plain- 
tiffs had retained possession of certain machinery delivered to them by defend- 
ants, or one of them, the advances of plaintiffs to Duvignesaud & Pauvert, are 
stated approximatively at $2,800. These letters, taken in connection with the 
other evidence in the cause, satisfy us that Duvigneaud should be held jointly 
liable for the amount of $2,655. He cannot, however, be held under the evi- 
dence, for damages on the protested bill. 

Pauvert acquiesces in the solidary judgment rendered as to him by the 
court below.* 

The qualification as to the execution of the judgment, appears to us sanc- 
tioned by the equitable ruling in West v. McConnell, 5 La. 428. 

It is therefore decreed, that the plaintiffs recover of the defendant, Louis 
Duvigneaud, the sum of $1,827 50, by reason of his indebtedness as a partner 
of the firm of Duvigneaud & Pauwvert,and as his verile share, with costs in 
both courts, the judgment against Pauvert remaining undisturbed; the right 
of exccution against Duvigneaud being subjected to the same qualification as 
was imposed by the District Judge as to the execution against Pauvert. 





*Judgment of District Court.—Pauweert is liable beyond question. The case is not so clear 
against Duvigneaud. He was undoubtedly a partner of Pawvert; but the evidence does not show 
unequivocally that he was a commercial partner according to the definition of the code. If he was 
an erdinary partner only, there is no evidence that Pawvert had a right to bind the firm by draw- 
ing bills of exchange. Story on Partnership. p. 189. Consequently the bill sued on is not evi- 
—— of the amount due by the firm; and there is no other evidence in the cause to supply the 

efect. 

It appears that property of Pawvert, or of the partnership, has been “ emlargado” in Cuba, 
by the plaintiffs, for the security of their claim. From the explanation of their counsel and the 
dictionary, I understand this word to be equivalent to sequestrated. Puuvert is consequently enti- 
tled to the relief extended to the defendant in the case of West, Syndic, v. McConnell, 5 L. R. 
424. Judgment of nonsuit against plaintiffs in favor of Duvigneaud, with costs; and judgment in 
their favor against Pawvert, for $2,655, with legal interest from the Zlst of June, 1852, six dollars 
costs of protest and costs of suit,except those occasioned by making Duvigneaud aparty.. It is 
further ordered, that no execution shall issue upon this judgment, until the plaintiffs file in 
this court, evidence that the proceedings against defendants or /auvert’s property in Cuba, have 
been legally dismissed, or until they enter as credit on this judgment, the net amount of the pro- 
— of the property “ embargado” or sequestrated by them, should their said proceedings be car- 

on to a sale. 

It is adjudged and decreed, that there be a judgmenf of “ noasuit” against the plaintiffs, in fa- 
vor of L. Duvigneaud, with costs. It is further adjudged and decreed, that the said plaintiffs, 
Riera, hermanos, recover of the defendant Gaston Pauvert, the sum of two thousand six hundred 
and fifty-tive dollars, with five per cent interest from the 2lstof Jane, 1852, until paid, six dollars 
costs of protest and costs of suit, except those occasioned by making Duo ud a party. Itis 
further ordered, that no execution shall issue upon this judgment, until the plaintiffs shall file in 
this court, evidence that the proceedings against delendants or Puwrert’s property in Caba, have 
been legally dismissed, or until they enter as credit on this judgment, the net amount of the pro- 
my of the property “ embargado” or sequestrated by them, should their said proceedings be car- 

on to a sale. ’ 








































































Arruur & Co. et al. v. Dickson. 





In a commutative contract, where the plaintiff tenders performance, if the defendant refuse to com- 
’ ply with his part of the obligation without a material modification, a formal putting in default is 
unnecessary. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Wolfe & Singleton, for plaintiffs. Clarke & Bayne, for defendant and 
appellant. 

Bucnanan, J. This isa claim for freight of cotton, engaged but not shipped. 3 
It is proved, that in May, 1853y#he steamboat Post Boy, being on a voyage up 
Red River, the defendant, who is a planter, residing on the banks of said river, 
some miles below Fulton, in the State of Arkansas, made a bargain with the Cap- 
tain of the Post Boy, to stop on his return trip, and take on board one hundred 
and fifty bales of defendant’s cotton, to be conveyed to New Orleans, at the 
rate of five dollars per bale freight; that the boat went some distance further 

. up the river, and was offered more freight than she would take, reserving the 
storage room for defendant’s cotton engaged as aforesaid; that on her return 
down the river, the boat was landed at defendant’s landing, and the defendant 4 
was requested by the captain to furnish the freight according to agreement ; 
which defendant refused to do, unless the captain would take less than the 
price agreed upon; whereupon the boat proceeded down the river to New Or- 
leans, when this suit was brought by‘attachment in the month of June, 1852, 
for seven hundred and fifty dollars, being the amount of freight which would 
have been received, had the defendant shipped his cotton according to contract. 

These facts are established by several witnesses offered by plaintiffs. No 
evidence whatever has been offered by defendant, who relies altogether upon 
the want of a technical putting in default, to reverse the verdict of the jury 
and the judgment of the District Court. 

We do not consider it necessary to go into the question of whether this case 
is to be governed by the peculiar legislation of Louisiana, or by the general __ 
commercial law as recognized in Arkansas; inasmuch as the circumstances 
present more than a passive violation of a contract. The Post Boy, as we have 
seen, Offered to take the freight, which was refused. The proof on this point 
is as follows: John M. Coit, first clerk, says—‘‘ As the boat returned, she 
stopped at John Dickson’s place to collect a freight bill, and to receive on board 
the cotton engaged as the boat ascended; and when witness asked for the 
cotton, John Dickson replied, that he could not have it, unless he took it for a 
price less, without mentioning any price. Witness refused to take the cotton 
for less than five dollars per bale.” 

And William Shoemaker, pilot, testifies: “The said steamer, on her return 
trip, was landed at Dickson’s landing, and was landed there by order of the 
captain.” 

In a commutative contract, where the plaintive tenders performance, if the 
defendant refuse to comply with his part of the obligation, without a material 
modification, a formal putting in default is unnecessary. New Orleans and 
Nashville Railroad Company v. Ganahel, 18 L. R. 510. 

Judgment affirined, with costs. 
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Ociesspy & Macausey v. Sreamsoat D. S. Sracy, Carrain anp 
Owners. 


An action was brought against the endorser of a note, who after the institution of the suit admitted 
the justice of the claim. Held: Such acknowledgement must be received either as an admission 
that the notices were good or as a waiver of them. 

By the Court: We are not prepared to admit the authority of the Clerk to bind the owners of the 
boat by drawing bills of exchange, except so far as the consideration of the bill is proved to have 
enured to the benefit of the boat. 


7 PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
W. O. Denegre, for- plaintiffs. Wolfe & Singleton, and Clarke & Bayne, 
f mn for defendants and appellants. 
Bucuanan, J. This is a suit against the owners of a steamboat, upon a bill 
of exchange drawn by the Clerk of the boat, of the following tenor : 
: $2,100. New Orleans, October 6, 1853. 
oS | One day after sight of this second of exchange, first unpaid, pay to the order 
of Oglesby & Macauley, two thousand one hundred dollars, value received, 
which place to account steamboat D. S. Stacy. 
Sam. Lawson, Clerk. 
To Messrs. Zill, Lockwood & Voorhies, 
St. Louis. 
(Endorsed) Pay Matthews, Finlay & Co. or order. . 
Ociespy & Macautey. 
Pay Lucas & Simonds or order. 
Martrnews, Fintay & Co. 
The petition also sets forth the consideration of the bill to have been, ad- 
vances made, and supplies furnished, to the steamboat, by the plaintiffs. 
The answer was a general denial, and the case has been defended principally 
upon a supposed want of notice to the drawer of the dishonor of the bill. The 
_ proof on the subject of notice is, that the notary in St. Louis, who protested 
‘ the bill, put a letter in the post office, on the day of the protest, directed to y a 
Matthews, Finlay & Co., the last endorsers, and enclosing notices for the payees 
andor the drawer. The bill had been discounted by Matthews, Finlay & Co. 
for plaintiffs, who paid the former its amount, with damages added. It does 
not appear what was done by Matthews, Finlay & Oo., with the notice for 
drawer enclosed to their address. But it is proved by two witnesses, that 
Switeer, Captain and part owner of the boat, admitted the justice of this claim 
to the suit brought. A similar admission on the part of another owner, James 
Vaughan, is proved by one witness. Such acknowledgments, in the language 
of the Supreme Court in the case of Union Bank v. Grimshaw, 15 L. R. 840, 
“ must be viewed either as an admission that the notices were good, or as a 
waiver of them.” Besides, it is proved, that the Captain and the Clerk of the 
‘boat were aware of the dishonor of the bill, before suit brought, and that the 
Captain even sent a telegraphic despatch from Vicksburg to plaintiffs to have 
the boat attached on her arrival in New Orleans, for this debt. The boat left 
St. Louis in the night of the day preceding the protest of the bill, and was at- 
_ tached immediately after her arrival in New Orleans. When we add to these 
circumstances, the fact, established by evidence given without objection, that 


SUPREME COURT OF LOUISIANA, 


‘a no funds in the hands of the drawees at the date of the bill, nor 
teacr. pana the liability of the two owners, who have acknowledged its validity, 
seems clear. 

The consideration of the bill is proved to have been, orders upon Uglesby & 
Macauley, for charges on goods shipped on board the Stacy, except about two 
hundred dollars due for salt purchased by the Captain. 

We are not prepared to admit the authority of the Clerk to bind the owners 
of the boat, by drawing bills of exchange, except so far as the consideration 
of the bill is proved to have enured to the benefit of the boat. Upon this prin- 
ciple, Hill and Austin, the two owners who have not acknowledged the cor- 
rectness of this bill, are only bound to the extent of nineteen hundred dollars 
of its amount. 

The appellees have prayed for damages for a frivolous appeal in their an- 
swer filed in this court ; and asto Switzer, at whose instance this suit is proved 
to have been brought, we think such damages should be allowed. 

It is therefore decreed, that the judgment of the District Court be amended ; 
that plaintiffs recover of William Switzer, James Vaughan, Ezra Hill, and 
Elisha 8. Austin, in solido, nineteen hundred dollars, with legal interest from 
17th November, 1853, date of judicial demand, and costs of the District Court ; 
and of William Switzer and James Vaughan, in solido, the further sum of 
two hundred dollars, with legal interest from October 21st, 1853, two dollars 
and fifty cents costs of protest, and one hundred and five dollars damages on 
the protested bill; and of William Switzer, individually, a further sum of one 
hundred dollars as damages for a frivolous appeal; the costs of appeal to be 
paid, one-half by appellees, and one-half by the appellant Vaughan and 
Switzer. 


Suet, C. J. I think it clear there should be judgment against Switzer, 
Captain and part owner. He was cognizant of and directed the drawing of 
the bill by the Clerk, and I am satisfied was seasonabbly informed of its dis- 
honor, and, moreover, seems to have acted in bad faith in the way he left St. 
Louis in the night, without providing for the bill. 

I am of opinion that Switzer, by mere virtue of his position as Captain and 
part owner, and without other authority shown, cannot be considered as au- 
thorized to bind his co-proprietors in the form of and with the liabilities attach- 
ing to a bill of exchange, drawn by the Clerk under his direction. But | am 
not prepared to say, that as part owner, he had not a right to procure freight 
for the boat in the way he did, which I understand to have been by advancing 
to the New Orleans consignees in transitu, the charges on goods, in order to get 
the freight for them to St. Louis, while he would look for reimbursement to the 
ultimate consignee. It was to get freight in this way, he borrowed money 
from plaintiffs to pay the charges, and this was part of the consideration of the 
bill. As the boat made her voyage, we may fairly infer the arrangement has 
enured to the benefit of the owners. Whether as mere Captain, Switzer could 
have bound the owners for money borrowed for such purpose, we need not now 
inquire. 

I think Switzer, as part owner, had no authority to bind his co-proprictor by 
a purchase of cargo, But as to this item, there is suflicient proof of Vaughan’s 
assent. 

I therefore concur in the decree now rendered. 
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P. L. Rousset v. S. Patrrs, Testamentary Executor—S. Pmteps, Testa- 
mentary Executor v. P. S. Rousset. 





This action was to reduce the price of a slave on the ground that she was at the time of the sale, 
affected with a redhibitory disease. A physician was called in to see the slave one month after 
the sale. He informed the purchaser that she was too far gone for him do anything but afford 
temporary relief—the bealth of the girl contfnued declining, she was sometimes employed in field 
work, and sometimes in cooking, but the greater part of her time she was confined to her bed. 
Four months from the first visit the physician was again called in, and in a short time he visited 
her twice. About two weeks after the last visit the slave died: Zeld: The purchaser should 
have placed the slave under continued medical treatment after the first visit of the physician had 
disclosed to him the serious nature of the complaint, or at once have offered to return her to his 
vendor: 


PPEAL from the District Court of the Parish of Terrebonne, Cole, J. 
Goode, for plaintiff. J. 0. & A. Beatty, for defendant and appellant. 

Bucnanan, J. Ata probatesale of the effects of the succession of Jesse C. 
Wallis, made by order of Court, on the 24th February, 1858, a negro 
woman slave named Adeline, aged 28 years, and her three children were adju- 
dicated to Pierre L. Roussel, for the sum of eighteen hundred dollars, payable, 
one-third in all March, 1854, one-third in all March, 1855, and one-third in all 
March, 1856. In February, 1854, Roussel brought an action guanti minoris 
against the executrix of Wallis’s estate, alleging that the slave Adeline had died, 
since the sale, of a disease of the lungs, with which disease she had been affected 
at the time of the sale ; and claiming to have eight hundred dollars deducted from 
the price, in consequence of the death of said Adeline. In April, 1854, the exe- 
cutrix brought suit against Roussel for the first installment of the price of the 
slaves, which installment was then past due and unpaid. The court ordered the 
two suits to be consolidated ; and the question for examination is, whether a 
case for reduction of price has been made out on the part of the purchaser. 

The evidence shows that some days, or perhaps some weeks, after the pur- 
chase, (for the witness is uncertain as to the time) the slave Adeline complained 
of being sick—her symptoms, shortness of breath and tumors. Her belly also 
appeared swollen. A physician was called in on the 19th March, about a 
month after the sale, who testifies that he found her laboring under a pulmo- 
nary disease which in his opinion had existed at least six months. By auscul- 
tation he detected a cavity in the upper lobe of the right lung, and at once told 
Mr. Roussel that he thought she was too far gone to do anything for her except 
to afford temporary relief. From this time we are informed that the health of 
the girl continued declining. She was occasionally employed in cooking and,in 
field work, but was the greater part of the time confined to her bed. On the 
16th July, four months after his first visit, the physician paid her a second 
visit, and two more on the 30th and 31st August. She died on the 14th September. 
We are of opinion that it was incumbent on the purchaser, cither to have 
placed the slave under continued medical treatment after the first visit of the 
physician had disclosed to him the serious nature and threatening aspect of her 


- complaint, or at once have offered to return her to his vendor. Having failed 


to. do either, he must support the loss. 


SUPREME COURT OF LOUISIANA, 


It is therefore adjudged and decreed that the judgment of the District Court 
in these consolidated cases be reversed; and it is further decreed, that Sarah 
Phipps, executrix of Jesse 0. Wallis, recover of Pierre L. Roussel, and of 
Marie Madeleine Roussel, in solido, in suit No. 1186 of the docket of we. 
trict Court, the sum of one thousand and sixty-six dollars and sixty-six cents, 
with interest at eight per cent. from 3d April, 1854, until paid, with mortgage 
and privilege of vendor upon the slaves mentioned in her petitition, and costs 
in both courts ; and that in suit No. 1151 there be judgment for defendant. 


R. R. Barrow v. J. Ker. 


When the acceptance of a proposition to sell varies the terms presented in the proposition, the 
sale is incomplete. 


PPEAL from the District Court of the Parish of Terrebonne, Cole, J, 
Beecher, for plaintiff and appellant. J. C. & A. Beatty, for defendant. 

Bucuanay, J. On the 19th January, 1853, the plaintiff addressed a letter 
to the defendant, containing the following proposition to sell : 

“T have offered you the Point Farm, all the land mentioned inthe deed from 
Cruger, and all the land mentioned in the different sections as are mentioned 
in the sale from A. McDonald to me, which quantity of land I have consented 
to guarranty the number of acres. You to assume the payment of $5000 to 
John McDonald, in 1852, 1853, 1854, and 1855. I have offered to sell all the 
mules and horses, (except six) all the plantation tools, wagons, carts, place, 
&c., (except the ox carts) the corn, fodder, hay &c., all the buildings and im- 
provements on the place, all the stock of cattle, hogs, &c., except four yoke of 
oxen, The negroes are reserved and not sold. The molasses and sugar also 
reserved. I have agreed to let the negroes remain on the place and con- 
tinue the planting the cane, &c., until the first of March next. I first thought 
I would only subrogate you to all my rights to title and guarantee of land and 
sell the place as it is, without the negroes, stock, tools, &. I thought each 
piece of property, land, stock, provender and buildings, and seed, and stubble 
cane, should have a seperate valuation, set forth in the deed of sale. You have 
changed me in all this. I first asked you $40,000, and I now offer to take 
$85,000, of which $10,000 cash, $6250 in ’54, $6250 in 55, $6250 in °56, 
$6250 in ’57, with notes to their order, endorsed by them, Wm. & J. Bisland, 
R. Butler,.W. J. Minor, A. J.. Quitman, as you proposed, payable in New 
‘Orleans, with mortgage on the property sold. The certificate of mortgage I 
have shown you, which has on the Point Farm, most of which has 
‘been paid, and by neglect the liens have not been raised. In making this 
sale with my guarantee and obligation to clear the place of liens and my own 
acts, I require your assistance, and I require such terms as I may perhaps 
find it necessary. Of course itshould be done as soon as possible, but I re- 
quire if necessary until the next payment falls due, say, the Ist March, 1854. 
I now offer you the property as above stated, and believing the crop of this 
year will be good for upwards of 300 hogsheads, I announce it cheap property. 
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NEW ORLEANS, FEBRUARY, 1855. 


Were I aware that my crop on Residence and Myrtle Grove will be sufficiently 
large as this crop for the assistance of their hands to take off, I would not sell 
for so low a price. In the meanwhile I am anxious to sell the property to 
you, only because I am induced to believe it will suit you, and you are 
anxious to purchase it. My not being anxious to sell, I am willing you should 
take some days to say whether you accept or not, and I name six days. I 
leave this morning for Lafourche place, and perhaps to the city. If you 
should conclude and wish to visit the place, Mr. Pittman will give you a letter 
to the overseer, J. M. Sanders, stating your wishes. 
“ Yours, respectfully, 
“R. R. Barrow.” 

At the foot of this letter the defendant wrote as follows: 

“T accept the foregoing proposition to sell the Point Farm place, and agree 
to everything therein contained, except the mention of names as security on 
the notes to be given for $25,000, and the time to be granted for the release of 
the mortgages now existing against the place. 

“Joun Ker.” 
“ Houma, January 25th, 1853.” 

Thus far there is no agreement between the parties, constituting a bargain. 
On the contrary, there is a difference in two essential particulars, namely, the 
endorsers to be given upon the notes for the credit portions of the price, and 
the granting of time to plaintiff for the erasure of the mortgages inscribed 
against him and bearing upon the property which he proposed to sell. 

But the plaintiff contends that the proof of a contract must be from a letter 
written by the defendant to plaintiff of the following tenor : 


“Houma, February 25th, 1853. 
“R. R. Barrow, Esa. : 

“Dear Sir:—I returned from Natchez last Sunday, and was sorry to find 
that you were absent from home. I was ready to pass the sale of the Point 
Farm, and am anxious that it should be done as soon as possible. I am daily 
expecting my negroes down, and consequently am desirous that the sale should 
be passed as soon as may be. The Messrs. Bisland are both to be my en- 
dorsers upon the notes I am to give, and they are now ready to do their 
part towards completing the sale. I hope you will find it convenient to com- 
plete the sale soon, as at present I am having a very unsettled life. 

“ Respectfully, yours, 
: “Joun Ker.” 


We are unable to find, in this letter, the proof of a contract of sale. The 
writer displays, certainly, a great deal of anxiety to close a sale of some kind, 
but we are left entirely in the dark as to the conditions of the sale. We can- 
not infer that he accepts the conditions contained in the letter of plaintiff of 
the 19th January, for we find him offering only two endorsers instead of the 
five required by plaintiff. Neither can we infer that in the month which had 
elapsed, he had changed his mind as to allowing plaintiff time to erase the 
mortgages. The mortgage certificate which is in evidence shows that there were 
mortgages inscribed affecting the property in question, at that time, to the amount 
of upwards of forty thousand dollars, and it is utterly unreasonable to suppose, 
in the absence of proof, that the defendant was at any time willing to accept a 


‘conveyance of a property incumbered, ostensibly to an amount far exceeding its 
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value, and at the same time to give cash and negotiable paper to the full value 
of the property. 

These things are necessary to constitute the contract. of sale: The thing 
sold, the price, and the consent of the buyer and of the seller to the terms and 
conditions of the sale. Such consent, where the object of the sale is land, can 
only be evidenced by writing. We have before us the writings upon which 
the plaintiff has expected to establish the sale alleged in his petition; and we 
are constrained to say, that they are utterly insufficient for that purpose. 

Judgment affirmed, with costs. 


Strate v. J. R. THompson. 


The case of the State v. Thomas, 12th Rob. Rep. 48, deciding that the act of 2ist December, 1814, en- 
titled “ an Act concerning the police of slaves in certain cases and for other purposes,” did not 
create an indictable offence, but was a regulation of police, and prescribed a civil proceeding for a 
civil penalty, affirmed. 


The interpretation of a statute becomes, as it were, a part of the statute, and it should not be changed 
but for the most cogent reasons. 


In a civil proceeding the son is an incompetent witness for the father. C. C. 2260. In a criminal 
proceeding he is competent. 


PPEAL from the District Court of the Parish of Iberville, Robertson, J. 
The District Attorney for the State. Deblieux & Mathews, for defendant 
and appellant. 

Sporroxp, J. The District Attorney for the Sixth Judicial District filed an 
information against John R. Thompson, for employing a large number of slaves 
on his plantation, in the parish of Iberville, without having permanently on the 
said plantation a white person for each and every thirty slaves working thereon, 
to oversee the said slaves, and maintain a good police among thm. 

The information was based upon the statute of December 21st, 1814, and con- 
cluded against the peace and dignity of the State of Louisiana. 

A bench warrant issued under which the defendant was arrested, and, upon 

‘his arraignment, he pleaded not guilty. 

It appears by a bill of exceptions that, on the trial, the defendant called his 
son, William Thompson, of the age of majority, to prove that he had on his 
planiation, at the time mentioned by the District Attorney in his bill of infor- 
mation, the proper number of white persons, and of the age required by law; 
but the District Attorney objected to the witness being sworn, on the ground 
that “ this being in the nature of a penal proceeding the son was an incompe- 
tent witness for his father,” which objection was sustained by the court. 

The judgment is in these words: “The court finding the defendant guilty, 
on motion of the District Attorney it is ordered that the defendant, J. BR. 
Thompson, be condemned to pay a fine of three hundred and fifty dollars and 
costs of prosecution, and that he stand committed until said costs and fine are 
paid.” 

His motion for a new trial being overruled the defendant appealed, and he 


relies for a reversal of the judgment, upon his bill of exceptions, and an assign- 
ment of errors. 









Fan toe RE leh 2 SA genase SORROW ORS EB! ee 


NEW ORLEANS, FEBRUARY, 1855. 


It was held in the State v. Thomas, 12 Rob. 48, thatthe Act of 21st December, 
1814, (B. & C.’s Dig. p. 65) did not create an indictable offence, but was a 
regulation of police, and prescribed a civil proceeding for a civil penalty. The 
court which decided this cause sat under the constitution of 1812, and its ju- 
risdiction extended to civil cases alone, (Art. IV, Sec. 2.) Notwithstanding 
the objection of the District Attorney, who had prosecuted the defendant to 
conviction by indictment, the court took jurisdiction of the case and treated it 
as a civil proceeding in its result, although clothed in the commencement with 
the solemnities of a criminal prosecution. 

Whatever might be our impressions, were the matter res integra, we deem 
it important, in the construction of statutes, to adhere to what has been already 
adjudged. The judicial interpretation becomes, as it were, a part of the 
statute, and should not be changed but for the most cogent reasons. 

Considering these as proceedings in a civil matter, the son is an incompetent 
witness for the father, C. C. 2260. Inacriminal proceeding he was compe- 
tent. 11M. 2 Phil. Ev. 77. s 

But, after arresting and arraigning the defendant as in a criminal case, and 
excluding the evidence he offered because it was not admissable in a civil case, 
the court proceeded to pass sentence upon him as a convicted criminal, whereby 
he was ordered to stand committed until the fine and costs were paid. 

He has in this manner been deprived of the benefits and subjected to the 
hardships peculiar to hoth modes of procedures. It is not thus the State 
should deal even with her erring children. 

The proceeding intended by the the statute being a civil one, the defen- 
dant was entitled to freedom from arrest, to reasonable notice of the District 
Attorney’s motion, that he might file an answer, if so disposed, and to have the 
evidence taken down in case of appeal. Moreover, the judgment should dis- 
close the reason for which it was rendered, and be signed by the Judge, and 
executed by writ of fleri facias, unaided by the terrors of imprisonment. In 
the case of the State v. Thomas, above cited, the court said that although there 
had been an indictment and a verdict of guilty, that did not vitiate the subsequent 
proceedings by formal written motion as in a civil case, for a recovery of the per- 

alty.- And the judgment was there affirmed expressly on the ground that the 
facts proved and admitted in the record fully made out the case under the statute. 


We cannot say as much here. There is no admission, and no proof. The 
form of a criminal prosecution was not, for a.moment, abandoned. 

This has been assigned as error, and, we think, with propriety. 

Ina case very similar to the present, the Supreme Court, ex proprio motu, 
annulled the judgment, where the State had proceeded by a criminal instead 
ofa civil action. State v. Linton, 3 Rob. 56. 

It is therefore ordered and decreed that the judgment appealed from be 
annulled, and the criminal proceedings against the defendant be dismissed, 
reserving to the State her right to proceed according to the mode pointed out 
for the recovery of the fine by the Act of December 21st, 1814. 
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J. Avcorx, Tutor v. J. B. Guttor. 


The surety on an official bond, given in favor of the District Judge, by a father and natural tutor, 
conditioned for the faithful performance of his trust, is not bound. 


PPEAL from the District Court of the Parish of Assumption, Cole, J. 
Malliot & Milis, for Plaintiff and Appellant: 


It is a general rule of law, that in whatever manner a man may deem it fit to 
bind himsqf so shall he be bound. 

This rule like all others has its limitations and exceptions. We will examine 
_ first the extent of, and second the exception to the rule as applied to the con- 

tract of suretyship. 

It is found in the Roman law Fidejussor accipi potest quoties est aliqua ob- 
ligatio civilis vel naturalis, cui applicetur. Vide Pothier Oblig. No. 395; 
also in the Spanish law, Par. 5th, title 12, law 5; in French law, N. C., Art. 
2012; also in our law, C.C., Art. 3005. 

The first material interpretation given to the rule by our courts was in the 
case of Claiborne v. Dehon 3, Mar. Rep. 565, in which the question at issue 
was the legal effect of a bond given by an auctioneer to the government of the” 
territory instead of recognisance, though the latter and not the former was re- 
quired by law. Says the court, Mathews, Judge: ‘It is clear, from the man- 
ner in which this instrument was executed that it is not a recognisance, yet 
the obligation imposed by it upon the sureties are good and valid according to the 
general principles of law. The act of the appellees in becoming security for 
the auctioneer Moran was voluntary ; there is no stipulation or condition in the _ 
bond harder than those required by the act of the legislative council; and 
according to the general principles of our laws one person may bind himself 
under a penalty for another; for although no obligation is created by a promise 
pure de alio, yet when in promising the act of another, one submits to pay a 
penalty or merely damages, in case of the inexecution of the promise, it is not 
to be doubted that in this case he did not understand de alio tantum promit- 
tere, but that he promised for himself, that he would procure the other to do or 
give the thing. Therefore Ulpian says: se quis velit alienum factum promit- 
tere panam vel quanti ea res est, potest promitiere. Pothier Oblig. No. 56. The 
appeliess are clearly bound by their obligation thus voluntarily entered into, 
unless there is something illegal or contrary to good morals in the condition ; 
which is not ‘pretended by them. We are, therefore, of the opinion that the 
bond is good and valid in law; as the act of the legislative council does not 
prohibit the taking a bond different from the one required by its provisions, 
or declare such to be void; and this opinion is fully supported by the de- 
cision in the case of Morse v. Hudson, 5 Mass. Term Rep. 314. 

In like manner though the jaw requires of a natural tutor only the security 
furnished by a tacit mortgage on his immovable property, yet it does not pro- 
hibit him from furnishing other security if he chooses, nor does it declare 
such security to be void. : 

The next case is that of Lartigue v: Baldwin, 5 Mar. 193, in which it was 
held that the surety to an attachment bond is bound, though it should appear 
that, at the time it was subscribed, no such bond was required by law to ob- 
tain an attachment. In this case says the court, (Derbigny, J.) “The first po- 
sition of the defendant (that the bond was not a valid one) is subdivided into 
several points, most of which tend to show that the bond is irregular; but 
such allegations from the mouth of an obligor, ought not to be listened to; 
they are silenced by that law, already referred to by this court in other cases, 
which prescribes, that in whatever manner a person shall appear to have 
deemed it proper to bind himself towards another so shall he be bound, Reep. 
de Cast 5, 16. One obj ction, however, is entitled to more attention than the 
others; it is that by which the defendant has endeavored to establish that, at 
the time this bond was subscribed no such bond was required by law to ob- 
tain an attachment, and that this is consequently an obligation without cause. 
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The premises may be true, but the consequences do not necessarily follow. A 
voluntary promise to indemnify another against any loss which he may suffer 
by an act of ours, is surely not an obligation without cause on the part of the 
principle obligor, and if valid on his part must be equally binding on the per- 
son who joins him in the — and agrees to indemnify the obligee, if the 
principal obligor does not. The bond is therefore viewed by this court as a 
valid obligation on the part of both the principal and his surety.” 

In like manner though it be true that the law dos not require a father to 
furnish bond in order to become the natural tutor, yet it by no means necessa- 
rily follows that either such an obligation would be without cause or void in 
law. In truth the obligation of the natural tutor is fixed by law indepen- 
dent of a bond, and is amply sufficient for any accessory obligation to attach 
to it. 

Iisley, for deiendant : 

The present case is somewhat analagous to that of Hing v. Baker, Ann. 
571, in which case the bond was declared a nullity because the sheriff was 
not authorized to take such a bond. It was viewed as a judicial bond and 
therefore exempted from the operation of the rule. 

In the cases cited below, it was held that in judicial bonds an additional 
condition, not contemplated by the legislature, will not bind the surety, and 
yet it is argued that a bond furnished when the legislature intends that no 
such bond shall be executed at all, is valid, as a voluntary obligation. See the 
cases of Welsh v. Thorn, 16 La. 188. Slocomb v. Robert, ib. 178. Welsh v. 
Barrow, 9 Rob. 535. Baker v. Morrison, 4 Ann. 873. Boswell v. Rainhart, 
2 La 398. 

The case of Slocomb v. Robertis one of the cases cited in King v. Baker, 8 
Ann, 571, where the bond was declared null in toto. 


Suet, C.J. The defendant is surety in an official bond given in favor of 
the District Judge by a father and natural tutor, conditioned for the faithful 
administration of his trust. The Judge had no lawful authority to require 
such bond from the father, and therefore the court below correctly held the 
bond invalid. The maxim that as aman consents to bind himself so shall he be 
bound is not fairly applicable to such a judicial bond, which is not in legal con- 
templation purely voluntary, but is required by the Judge from the parties as 
the condition for the exercise of a function. If he be entitled to such exercise 
without bond, its judicial ez parte exaction is illegal, and the bond must there- 
fore justly be deemed inoperative against the surety. 

Judgment affirmed with costs. 





G. Tuevrer v. L. Scuwmr and M. Welsensurcer. 


A party to an authentic act will not be permitted to establish its simulation by parol, and to con- 
tradict not only the act itself, but the contemporaneous writing, and that without any allegation of 
fraud. 


~ 


PPEAL from the Second District Court of New Orleans, Lea, J. 
0. D. Dufour, for plaintiff and appellant. A. Grailhe, for defendant. 
Sporrorp, J. Gaspard Theurer married Louisa Schmidt, daughter of Mar- 
garet Weisenburger. 
' Pending the marriage, he conveyed, by notarial act, to Mrs. Weisenburger, 


. his mother-in-law, a family of slaves, for the expressed consideration of eleven 


hundred dollars, which he acknowledged to have received in cash. His wife 
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intervened in the act relinquishing all her dotal, paraphernal and other rights 
upon the slaves. He brought this suit nearly two years afterwards, alleging 
that he had discovered his wife’s infidelity, and had petitioned for a divorce, 
that the above-mentioned sale to Mrs. Weisenburger was, in truth and in fact, a 
donation intended for Louisa Schmidt, his wife, and that no consideration was 
ever paid therofor; wherefore, he prayed that the act of sale might be deelared 
a donation, and as such, avoided and annulled, and the said Louisa Schmidt 
and Margaret Weisenburger, decreed to restore to him the slaves therein con- 
veyed. _ 

His wife excepted peremptorily to the suit, on the ground, that such an action 
could not be maintained against her by her husband, during their marriage or 
prior to a decree of separation from bed and board. 

The District Judge sustained this exception, and dismissed the suit as to her. 
From that decree there has been no appeal, and we cannot, therefore, question 
its correctness. 

But the plaintiff went on with the suit aginst Mrs. Weisenburger alone, who 
pleaded the general denia!, and claimed tie slaves sued for as owner, under the 
authentic act of sale before alluded to. 

This act was offered in evidence, and also an instrument sous seing privé, 
signed by Mrs. Weisenburger alone, which the plaintiff styles a counter-letter. 
That paper, under the same date with the act of sale, recites that, whereas she 
had purchased the slaves from Gaspard Theurer for the sum of eleven hundred 
dollars paid in cash, she declared that the said sum of eleven hundred dol- 
lars had been furnished to her by her daughter Louisa Theurer, and that she 
had purchased the said slaves for the said Louisa Theurer, to whom she 
bound herself and her heirs to convey a clear title when called for. 

The defendant took a bill of exceptions to the admission of this instrument. 

The plaintiff then offered to show by parol evidence, that his intention, as 
well as that of Mrs. Weisenburger, in the act of sale and in the private act 
signed by the latter, was to effect a donation to Mrs. Theurer. This evidence 
was rejected, and the plaintiff took a bill of exceptions. 

It is unnecessary to express an opinion upon the first bill of exceptions ; for, 
giving its full effect to the private act, not as a counter-letter, (for it lacks an 
essential element of the counter-letter,) but asa contemporaneous writing 
signed by one of the parties to the authentic act of sale; still, it confers no 
right of action in favor of Gaspard Theurer against Mrs. Weisenburger. It 
must be borne in mind, that these are the only parties before us, and that they 
were not under any legal incapacity to enter into such a contract. 

In this state of the case, we are clearly of opinion that the parol evidence 
offered by the plaintiff was inadmissible. The offer of such proof was an at- 
tempt by a party to an authentic act to establish its simulation by parol, and 
to contradict not only the act itself, but the contemporaneous writing, and that 
without any allegation of fraud. 

It is therefore ordered and decreed, that the judgment of the District Court 
be affirmed, with costs, 
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W. H. Avery v. L. Onmtown et al. 
Vagueness in an injunction affords a good ground for its dissolution. 


PPEAL from the District Court of the Parish of Iberville, Rodertson, J. 
R. A. Upton and Watson, for plaintiff and appellant. Zabauwve, for 
defendants. 

Sporrorp, J. The injunction was properly dissolved for its vagueness. 

It was sued out to restrain the defendants from trespassing “ upon the lands 
of Wm. H. Avery, lying in the rear part of his plantation and in that part of 
the parish of Iberville known as Manchac, about seven miles below the town of 
Plaquemine, and on the left bank of the Mississippi river, by cutting timber 
upon the same,” &c. 

No other description of the location, extent, or boundaries of the land is 
given in the petition, affidavit, order, or writ. 

Such an injunction could only operate as a snare to the defendants. It did 
not notify them what lands the plaintiff claimed as his, and deprived them of 
all recourse in damages, if it should turn out that the plaintiff was really seek- 
ing to restrain them from what they had a rigkt to do. 

Nothing is before us but the interlocutory decree dissolving the injunction. 
We cannot inquire into the exception to the suit. 

Judgment affirmed, with costs. 


W. H. H. River v. Wrient & Marsnatt. 


The slave was sold on the 18th December, 1851, and died on the 2ist of September, 1852. Plaintiff 
sued to recover the purchase money, and alleged that a few days after the purchase, he discevered 
that the slave was afficted with serious redhibitory vices, &c. Held: Plaintiff should not have 
kept the slave fer menths without making at least an effort to procure an amicable rescission of the 
sale. ° 


PPEAL from the District Court of the Parish of Terrebonne, Cole, J. 
J. 0. & A. Beatty, and W. M. Mercer, for plaintiff. Iisley & Belcher, 
for defendants and appellants. 

Sprorrorp, J. This is a redhibitory action for the price of a slave, alleged to 
have beer unsound in mind and body, although fully warranted in the act of 
sale. 

The sale was made in the parish of Terrebonne, on the 13th of December, 
1851, the vendors being residents of Kentucky. 

The boy died on the 2lst-of September, 1852. No offer to return the slave 
or to rescind the contract was alleged or proved. We think the defects for 
which the plaintiff now claims a return of the price, were independent of the 
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of an. acllts/Aivcase and lasted but a few days. The main"defect reiied on is 
alleged imbecility of mind. But the plaintiff declares in his petition that a few 
days after the purchase, he discovered that the slave was afflicted with most ° 
serious redhibitory vices and defect, both of body and mind. 

He should not have kept him nine months without making at least an effort 
to procure an amicable rescission of the sale. 

“The District Judge seems to have thought the plaintiff was excused by the 
fact that his vendors were non-residents of the State. It is true the law does 
not exact impossibilities. But to avail himself of such an excuse, the plaintiff 
should have made the impossibility apparent. It is not shown that the defen- 
dants misrepresented or concealed their residence. This offer to return could 
have been made by letter. Bosides, one of the vendors was often in the parish 
of Terrebonne. The notary who passed the act of sale to the plaintiff, says he’ 
bought mules of one of the defendants at Houma in February or March, 1852. 
The plaintiff ‘s shop is near the town of Houma. 

J “a reversed, and judgment for defendants. 


s 
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C. Garviver v. L. Carpenter et al. 


The Sheriff must offer a valid excuse, or else, under the Act of 1826, he will be bound for his failure 
to execute or return a writ within the legal delay. 


PPEAL from the District Court of the Parish of Point Coupée, Cooley, J. 
U. B. & E. Phitips, for plaintiff. Haralson, for defendant and appellant. 

Vooruies, J. The plaintiff seeks to make the succession of Richard L, 
Carpenter, the late Sheriff of the parish of Pointe Coupee, and his sureties, 
liable for the amount of a writ of fieri facias issued on a judgment in his favor 
against David Gay, on the 10th December, 1852, which writ was placed in the 
hands of said Carpenter, and was retained by him until his death, in October, 
1858. 

The record shows that this writ was received by Carpenter within a week 
or ten days from the time it was issued, and that it was found without any re- 
turn endorsed thereon, at the’taking of the inventory of his estate. 

It is well settled, that the liability of the Sheriff under the Act of 1826, ex- 
tends to the cases in which he offers no valid excuse for his failure to execute 
or return a writ within the legal delay. ‘As the defendants have offered no proof 
of such excuse in the present case, it is clear that they must be held liable to 
the plaintiff’ 2 Ann. 370. Ibid, 409. 3 Ibid, 622. 

It is therefore ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 
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Forey & Townsenp v. M. Bovure et al. 


Creditors who have supplied the owner with materials for the construction or repair of an edifige 
are subject to the same prescription which runs against architects and undertakers, bricklayers, 


and other workmen employed in constructing, rebuilding or repairing houses, under Article 2747 
.of the Code. * 
©. C. 3216. 


PPEAL from the District Court of the Parish of Lafourche Interior, Ran- 
ai dali, J. OC. Belcher, for plaintiffs. J. C. & A, Beatty, for defendants 
and appellants. 

Stmett, C. J. The third clause of Article 3216, is not found in the Code 
of 1808, nor in the Napoleon Code. See Code of 1808, page 470, Article 75. 


Napoleon Code, Article 2103. It was an amendment su by the 
Jurist appointed to revise the Code of 1808, who thought t ice and 
expediency required that those who had supplied the own a house 


with materials for construction or repairs, &c., should be proté@ted like the 
workmen, &c., mentioned in the antecedent clause. See Amendments, page 
138. In making this interpolation at this part of the Code, they omitted to 
introduce an equivalent provision in the antecedent portion of the Code treating 
of the same subject-matter. See Articles 2743 and the following. But under 
the circumstances, it may be reasonably inferred, it was intended to range 
them in the same category, and while giving the privilege to this additional class, 
to give it with the qualifications attached to it with regard to the kindred 
class with which, by this interpolation, it was associated. Any other interpre- 
tation of this loose amended codification, would lead teconsequences so dan- 
gerous and absurd, that they never could have been intended. , For example, 
while the privilege for other claims of mdred class is wisely subjected toa 
brief prescription, furnishers of material® for the construction or-repair of 
buildings would be subjected either to no prescription at all, or a very long one. 
Our conclusion is, that we must so construe the interpolation as to rank fyr- 
nishers of materials in the kindred class of workmen, &c., employed by the 
owner in the construction or repair of the buildings, and subject them to like 
prescription. In this view of the case, the claim of Foley & Townsend is 
barred, as to third persons, by prescription. C. C. 2747. 

The motion for dismissal appears to us untenable. 

It is therefore decreed, that the judgment of the District Court, as between 
the appellant, John Collins, and the appellees, Foley & Townsend, be reversed ; 
and that as to said appellant, the claim of privilege made by said Foley & 
Townsend be rejected ; the costs of appeal, and of the proceedings of said 
Foley & Townsend, in the court below, so far as concerned said Collins, to be 
paid by said Foley & Townsend, 





































Union Banx or Louisiana v. J. L. Lospe.t. 7 


The obligation of a borrower from the Union Bank of Louisiana, to pay ten per cent. interest on 
loans made on stock, after maturity, was recognized in Bermudes v. Union Bank, 7 An. 62. 
That decision is correct. 

The following mode of calculation of interest is in conformity to Art. 2160 ©. C.: The principal 
and interest due at the time of payment, were calculated; and when the amount paid was less 





than the interest accrued at the time, no deduction was made from the gross t of principal ~ 


and interest, until by another payment, the amount received was made equal atleast to the 
accrued interest. The principal and interest, up to that time, were then added together, and 
from the total, was deducted the aggreate of the several payments made since the last deduction 
of the interest. 

Defendant cannot set up a claim in reconvention, which he has already made the subject of a direct 
action. 


Area from the District Court of the Parish of West Baton Rouge, Rob- 
ertson, J. Avery & Lacey, for plaintiff. Lobdell, for defendant and 
appellant. — 

Boucnanayn, J. This is a suit for a baiance due upon four loans; two made 
upon stock under the provisions of the charter of the bank, and the other 
two, additional loans upon stock, under a resolution of the board of directors. 

The defendant contends, that upon the unpaid installments of these loans, he 
is not liable tothe payment of ten per cent. interest. This question has been 
fully discussed in the case of the Union Bank v. Bermudez, reported in 7 An., 
62, and settled adversely to the views entertained by defendant. We see no 
reason for disturbing the doctrine established in that case. 

The defendant also urges, that there is a compounding of interest in the cal- 
culation of the cashier, annexed to the petition, which is the basis of the plain- 
tiff’s demand. 

An inspection of that calculation has not shown to us the compounding of 
interest alleged. The mode of ascertaining the amount due, followed by the 
accountant, appears to have been : to calculate the principal and interest due 
at the time of a payment, and when the amount paid was less than the inter- 
est accrued at the time, then to make no deduction from the gross amount of 
principal and interest, until, by another payment, the amount received by the 
bank is made equal, at least, to the accrued interest ; the principal and interest, 
up to that time, were then added together, and from the total, was deducted 
the aggregate of the several payments made since the last reduction of the 
principal. We think this operation was a strict compliance with the provision 
of the law, which requires that partial payments upon a debt carrying 
interest, are first to be imputed to the interest. ©. C. 2160. Hynson v. Mad- 
doz, 1 N. 8. 571. 

The defendant has also set up a claim in reconvention against plaintiff, un- 
der the following circumstances : 

In May, 1851, the plaintiff sued out executory process against one Francis 
M. Hereford, under which were seized, among other slaves, two, named John 
Ourry and Tom Hall, who belonged to the defendant. The defendant did not 
claim those slaves by third opposition ; but brought a separate action against 
the Sheriff for damages for their seizure and sale. The Sheriff called the 
plaintiff in warranty ; and this suit was finally decided by the decree of the 
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Supreme Court, (reported in 8 An., 120,) awarding to John L. Lobel $400 Oxon Baxx 


damages, to be paid him by the Sheriff, with judgment in favor of the Sheriff 
over egainst the Union Bank for a like sum; and reserving to Lobdeli his right 
“td recover the slaves Jom Hall and John Curry.” Now the defendant pleads 
that he is entitled, under the said judgment of the Supreme Court, to claim of 
plaintiff hire for each of said two slaves, at the rate of one dollar per day from 
the 25th of May, 1851, the time of their seizure, until they are retarned and 
delivered up to him, and he claims fourteen hundred dollars of the said hire, 
accrued up to the time of the institution of this suit, by reconvention. 

To the reconventional demand of defendant, the plaintiff pleaded the excep- 
tion of litis pendence, which was sustained by the court below on proof of 
the institution of a suit in the Fourth District Court of New Orleans, by the 
defendant, against the Union Bank, John L. Lewis, Charles Lamarque, and 
Alphonse Robin, for the recovery of the slaves, Tom Hall and John Curry, 
and their lien; which suit was pending and undecided at the time of the insti- 
tution of the demand in reconvention herein. We think the exception was 
properly maintained. ’ 


Judgment affirmed, with costs. * 





Srare v. Hannan, a Slave. 


Slaves have no rights guaranteed to them by the Constitution of this State; and itis competent for 
the Legislature to create such special tribunals as they may deem necessary for the trial of 
offences committed by them. 

Voiuntary confessions, made by the slave to his master, may be used on a criminal charge against 
the slave. 

The dying declarations of the deceased may be given in evidence against a person charged with his 
manslaughter. 


PPEAL from a tribunal composed of a Justice of the Peace and ten free- 
holders of the Parish of Lafourche. Roman, District Attorney, for the 
State. Hall & Bush, for accused and appellant. 

Ocpen, J. The accused was tried and convicted of the crime of manslaugh- 
ter, by a tribunal composed of two Justices of the Peace and ten freeholders: 
She was sentenced to imprisonment in the penitentiary at hard labor for life, 
and on appeal to this court, her counsel relies for reversal of the judgment on 
three bills of exception in the record. 

The first exception was taken to the competency of the tribunal, on the 
ground of its not being organized agreeably to the Constitution, which requires 
that the Judges shall be elected by the people. 

In the case of the State v. Slaves Lethe, Biner, Hal and Chloe, 9 An. 182, we 
recognize the power of granting new trials as resting in the discretion of the 
Justices who preside over the trial of slaves. The freeholders do not act as 
judges, but as jurors summoned by the Justices of the Peace who, alone, exer- 
cise the proper functions of judges. Were it otherwise, we are of opinion that 
there is no restriction in Constitution on the power of the Legislature to create 
such special tribunals as they may deem necessary for the trial of offences com- 
mitted by slaves, who have no rights guaranteed to them by the Constitution. 
The next objection was taken to the admission in evidence of the confessions 
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of the accused made to her master’s son, under whose charge and authority 
the slave was, during the absence of her master. It is contended, that a con- 
fession to one having the power of a master, is not of that voluntary character 
which the law requires to render such confession evidence against the accuSed. 
As it is shown affirmatively that no inducements or promises were held out to 
induce the confession, and that neither threats nor violence were used to extort 
it, it must be considered as entirely voluntary. The proposition seems to us 
inadmissible, that the relation of the master to his slave is such, as to render 
objectionable, evidence of that character. On the contrary, as it is alike the 
interest and the duty of the master to protect and defend his slaves, confes- 
sions made to the master and voluntarily deposed to by him, ought-to have the 
highest moral weight as evidence. We do not understand the case referred to 
of the State v. Christy, 2 Dreux’s N. C. Reports, as establishing a different 
principle. There may be, no doubt, cases where the confession having been 
made in referrence to the defence to be made for the slave, it ought to be 
received and weighed with great caution, but to exclude entirely confessions 
made to the master on the ground of his relation to the accused, is not required 
by any motive of justice or humanity to the slave, and is opposed to sound 
reason and public policy. 

The prisoner’s counsel urges, as the last objection, that the declaration of the 
slave, whose decease was proven, was improperly received in evidence. Asa 
question of law, we have no hesitation in deciding that the dying declarations 
of the deceased were admissible as evidence. 

The judgment of the Court below is therefore affirmed, with costs. 





J. G. Srocxs v. J. A. & P. W Forevson. 


Defendants’ answers to interrogatories, propounded by the plaintiff to establish a sale of lands, can- 
not be contradicted by parol. 


PPEAL from the District Court of the parish of Point Coupée, Cooley, J. 
A. Provosty and F. H. Farrar, for plaintiff. U. B. & E. Phillips, for 
defendants and appellants. 

Ocpen, J. The plaintiff alleges that in the month of November, 1853, he 
contracted to sell to the defendants nine hundred and fifty-seven acres of land, 
for which they agreed to par him thirteen thousand dollars. 

The present suit was instituted to recover a balance of three thousand four 
hundred dollars of the price alleged to be due. The plaintiff states in his 
petition, that at the time of the agreement which was not reduced to writing, 
he had himself a full, perfect and formal title to only one hundred and sixty 
acres, which was known to the defendants; but he alleges it was understood 
and agreed that he would procure a complete title to be made to the defendant 
of the whole nine hundred and fifty-seven acres. The plaintiff further alleges, 
that he made subsequently to the defendants, a deed of the one hundred and 
sixty acres, to which he had then a complete title, at which time the defendants 
paid him $4,000 in cash ; that he procured a title to be made to them by & A. 
Lacoste, of six hundred and sixty acres more, which Lacoste had previously 
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contracted to sell to the plaintiff, and that for the remaining one hundred and 
thirty-seven acres, he had procured a patent from the State of Louisiana, and 
had tendered to the defendants, a deed for the land embraced by it, which they 
refused to receive. 

Interrogatories to establish these facts were propounded to the defendants. 
They admit, by their answers, that such an agreement had been made; but 
say that it was upon the understanding that the plaintiff owned the nine hun- 
dred and fifty-seven acres, and that when they found he only owned one 
hundred and sixty-acres, they bought that quantity from him, with a wagon 
and four mules, for which they paid him. They deny that they ever made 
any other purchase from the plaintiff. 

It was proved that Zacos/e had made an agreement with the plaintiff to sell 
him the six hundred and sixty acres, and that at his request the deed was made 
directly by Lacoste in favor of the defendants. The deed contains no reference 
to any agreement between the plaintiff and Lacoste, and the defendants bound 
themselves to pay the price to Lacoste. 

The deed to the one hundred and sixty acres from plaintiff to defendants 
was not produced in evidence. That deed would have shown whether the 
$4,000 paid to the plaintiff was on account of the verbal agreement for the 
sale of the whole of the land, or for the specific price of the property then 
sold, as the defendants aver. It is to be presumed, the plaintiff would have 
produced it, if by doing so, he could have contradicted the defendants answers. 

It is however clear, that the plaintiff did not obtain the confession of the 
defendants in answer to the interrogatory, that there was a sale of any other 
land. Parol evidence could not be received to contradict the answers and 
thereby establish a sale, and the plaintiff consequently failed to make out his 
case. 

It is therefore ordered and adjudged, that the judgment of the court below be 
avoided and reversed, and that there be judgment for defendants, with costs in 
both courts. 





J. A. Scuppy v. W. A. Swarrer. 


Congress passed a law on the 4th September, 1841, granting upon certain conditions land to the 
States therein specified, and among them Louisiana, for the purposes of internal improvement. 
The legislature of Louisiana, in 1844, provided for the sale of warrants for the location of the 
land, and also that patents should issue on proof that the warrants had been properly located. 
Plaintiff being the holder of such a warrant located it on the land in controversy. The location 
having been approved by the Secretary of the Interior, and a certificate to that effect having been 
granted by the Register, the Governor of Louisiana issued a patent to the plaintiff, bearing date 
12th November, 1852. The opposing titles of defendant are derived, first from Billio, whose 
entry was cancelledas having been obtained by fraud, and second by purchase, from the State of 
Louisiana, in April, 1858, under the provisions of an Act of Congress, passed 2nd of March, 1849, 
and of acts of the legislature of Louisiana, passed in 1850, 1852 and 1858, to carry that act into 
effect. Defendant contended that the Secretary of the Interior had, under the authority of the act 
of 1841, in April, 1853, revoked his approval to the State of the lands in controversy, which defeated 
the plaintiff’s claim under the act of the legislature of 1844. By the Court.—The construction of 

the act of 1849 by the Secretary of the Interior may be strictly correct, and yet it does not follow 
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. that the location of a warrant under the Internal Improvement law of 1841, which had been ap- 

proved by the proper department of the government, and for which a patent had subsequently 

by the State, could be revoked so as to destroy the title conferred by the patent, 

both the acts of 1841 and 1849 were grants of land to the State, the courts cannot go be- 

nd the patent which the State has granted. The patent can only be attacked on the ground 
of error fraud, 


The General of the Land Office has the right to vacate illegal entries prior to the 
issuing of the patent. , : 
¥ * PPEAL from the District Court of the Parish of Terrebonne, Cole, J. 
' J. 0. & A. Beatty and Fitz, for plaintiff and appellant. Connelly & 
> Rightor and Mercer, for defendant. 


Oapex, J. This isa petitory action for a quarter section of land. The 
plaintiff claims title by virtue of the location on the 12th of July, 1850, of a 
warrant of the State of Louisiana, issued under the provisions of an Act of 
Congress of the 4th September, 1841, and of an Act of the Legislature of 
Louisiana, of the 25th March, 1844. 

The defendant called in warranty his vendor, Alerander McMaster, who 
sets up two titles, one derived by McMaster, by purchase from Madeline 
Biilio in 1836, and the other, a title acquired by the defendant himself, by 

. purchase from the ‘State of Louisiana, on the 16th of April, 1853. ‘The title 
of Madeline Billio is founded on an entry made -by her in 1836, and pur- 
chase as evidenced by the receiver’s receipt. The entry was subsequently 
cancelled as fraudulent, and as no patent had issued, the authority of the 
Commissioner General to vacate the entry on that ground cannot be doubted. 
Bettis v. Ammonett, 4 Ann. 364. Pepper v. Dunlap, 9 Rob. 288. Grudy v. 
Woods, 19 L. R. 887. Wilcox v. Jackson, 13 Peters, R. 498. 

The case must be decided on the relative merits of the two titles derived 
from the State of Louisiana. The plaintiff derives his title in the following 
manner: by the 8th section of an Act of Congress, of the 4th September, 1841, 

the government. of the United States granted to each of several States spe- 

re . cified in the Act, and among them Louisiana, five hundred thousand acres of 

3 land, for the purposes of internal improvement. The Act provided that the 

selections of the land were to be madz in such manner as the Legislature of 
the State should direct, the locations to be made on any public lands except 
such as were or might be reserved from sale by any law of Congress, or procla- 
mation of the President of the United States. The 9th section of the Act 

* provided that the nett proceeds of the sales of the lands so granted should be 
applied to objects of internal improvement within the State, such as roads, 

railways, bridges, canals, arid improvement of water courses, and draining of 
et swamps. An Act of the Legislature of 1844 provided that warrants for the 
location of the lands should be sold in the same manner as the lands located, 
and it was made the duty of the Governor to issue patents for the lands loca- 
ted by warrants, whenever he should be satisfied that they had been properly 
located. 

The plaintiff being the holder of such a warrant, located it on the land 
claimed in this suit. The location having been approved by the Secretary of 
the Interior, and a certificate to that effect granted by the Register, the Gov- 
ernor of Louisiana issued a patent to the plaintiff, bearing date the 12th No- 
vember, 1852. ‘ 

The title was thus derived in strict conformity with the Act of Congress, 
and the Act of the Legislature of the State. 
















































_ the conditions imposed on her by the Act of Congress, and until the approval 
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The opposing title of defendant was derived as follows under an Act of Con- 
gress of the 2nd March, 1849, and certain Acts of the Legislature of this State, 
passed to carry into effect the Act of Congress. The first section of the A 
Congress of 1849 declares, “That to aid the State of Louisiana in constructing 
the necessary levees and drains to reclaim the swamp and overfigwed lands 
therein, the whole of those swamp and overflowed lands, which are or may 
be found unfit for cultivation, shall be, and the same are hereby granted to the 
State.” The second section provides, “that as soon as the Secretary of the 
Treasury shall be advised by the Governor of Louisiana, that the State has 
made the necessary preparation to defray the expenses thereof, he shall cause 
a personal examination to be made under the direction of the Surveyor Gen- 
eral thereof, by experienced and faithful deputies, of all the swamp lands 
therein which are subject to overflow, and unfit for cultivation, and a list of 
the same to be made out and certified by the deputies and Surveyor Gen- 
eral, to the Secretary of the Treasury, who shall approve the same, so far as 
they are not claimed and held by individuals, and on that approval, the fee 
simple to said lands shall vest in the said State of Louisiana, subject to the 
disposal of the Legislature thereof; Provided, however, that the proceeds of 
said lands shall be applied exclusively, as far as necessary, to the construction 
of the levees and drains aforesaid.” On the 21st of March, 1850, the Legisla- 
ture of Louisiana passed an Act to enable the Governor to have the swamp 
and overflowed lands selected; and in 1852 they passed an. Act giving a 
preference in entering such lands, to those in possession of or cultivating 
them, and the time of entering them was further extended by an Act of 1853. 

The defendant entered this land on the 15th of July, 1853, by virtue 
of a preference right claimed under that Act of the Legislature. He was 
permitted to make this entry at the State Land Office, in consequence of the 
Secretary of the Interior having, on the 14th of April, revoked his approval 
to the State, under the Act of 1841, of this and other lands, which had been 
located under warrants sold by the State in conformity to the Act of the 
Legislature of 1844. The reason assigned by the Secretary of the Interior 
was, that these locations had been made subsequent to the passage of the Act 
of Congress, of 1849, granting to the State all the swamp and overflowed 
lands. He states, in his opinion, that he considered the words used in the 
first section of that Act as importing a grant in presenti, and as conferring & 
right to the land, though other proceedings were necessary to perfect the title, 
and that when the title was perfected it had relation back to the date of the 
grant. .His approval to the State of the location of the land in controversy, 
under the internal improvement law of 1841 was revoked, but the land was at 
the same time approved to the State, as having a vested title to it, under the 
Act of 1849, and taking effect from the date of the passage of the Act. As 
the second section of the Act of 1849 declares in express terms that the fee 
simple in the lands shall vest in the State, and be subject to the disposal of 
the Legislature, on the approval of the Secretary of the Treasury, after certi- 
fied lists should be made out by the deputies and Surveyor General, it is conten- 
ded by the appellantsthat the construction placed on the law by the Secretary 
was erroneous. We do mot consider it necessary to decide that question. It 
is certain that the Legislature could not have disposed of the land, as belong- 
ing to the State, under the provisions of that Act, until she had complied with 
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' Of the Secretary of the Treasury, but if she had not chosen to avail herself 
‘of @iB right given to her to appropriate these lands as swamp lands, by de- 
the expenses of locating them, she had still the right of locating them, 
the Internal Improvement law of 1841, which was unconditional. The 
constructioift of the Act of 1849 by the Secretary of the Interior may be 
stijetly correct, and yet it does not follow that the location of a warrant under 
the Internal Improvement law of 1841, which had been approved by the 
proper department of the government and for which a patent had been sub- 
sequently issued by the State could be revoked, so as to destroy the title 
conferred by the patent. The question would have been different if, after the 
passage by Congregs of the Act of 1849, the United States had granted the 
land away from the State of Louisiana. Such was not the case, and as both 
theActs of 1841 and of 1849 are grants of land to the State, we cannot go 
behind the patent which the State has granted. The patent can only be at- 
tacked on the ground of error or fraud. Pattern v. Weir, 5 Peters 241. 
United States vy. Andrews, 6 Peters, 728. Lote v. Prudhom, 3 Rob. 298. 
Begnell v. Brodwick, 13 Peters 487. Thuyer v. Lessee of Young, 3 Peters 
$20. It is true that a patent issued against law is void, but in the present 
case the patent and all the proceedings on which it was based was in con- 
formity to the law. As between the governmant of the United States and 
the State of Louisiana, a question will arise whether the State is not entitled 
to an additional quantity of land, to be located under the Act of Congress of 
1841, in consequence of the swamp lands having been appropriated for loca- 
tions of warrants issued under the Internal Improvement Act; but we are of 
Opinion that the title which the State has granted to the plaintiff, and for 
which she has been paid, is unaffected by the acts of the officers of the United 
States government and of the State government, done since the patent was 
issued. 

The ground on which the judgment of the court below, declaring the plain- 
tiff’s title to be void, was rendered, seems to be that the object of the donation of 
the swamp lands by Congress would be thereby defeated. We cannot pre- 
sume that the State will not do in this respect what her honor and duty re- 
quires, but the titles which she grants to lands given to her by the govern- 
ment of the United States, under tither the laws of 1841 or 1849, cannot be 
made to depend on the faithful application by the State of the funds derived 
from them, to the purposes for which the grants were made. 

It is therefore ordered and adjudged that the judgment of the court below 
be avoided and reversed, that the plaintiff be decreed to be the owner, and 
that he recover possession from the defendant, of the land described in his pe- 
tition, to wit: ‘lots No. 5 and 6, being the south-east quarter of Section No. 
71, in Township No. 17, of Range No. 16, containing one hundred and sixty- 
one 52-100 acres ; that the case be remanded to be tried as to the claims of the 
defendant against his warrantor. 

The costs in both courts to be paid by the defendant and warrantor. 
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V. Gavrreaux v. W. R. Boore. 

~~ 

The adjudication of land sold by the Sheriff in pursuance of an order of court, rendeted in the gtor- 
tuaria of a succession, imports full legal warranty. 

Obscure and ambiguous clauses in an act of sale, will be construed against the seller. C. 
C. 2449. 

The only exception stated in Article 2585 of the Civil Code, to the rule thus laid down, that the 
buyer may require security to be given to him, when he has just cause to apprehend being dis- 
quieted by adverse claims, is in the case where the buyer has been informed before the sale of the 
danger of eviction. 

The certificate of entries under which the vendor derived title having been cancelled by the Com- 
missioners of the Land Office, under the authority of the proper department of the government ; 
Held: The purchaser is entitled to security against the danger of eviction, before he can be com- 
pelled to pay the purchase money. 


PPEAL from the District Court of the Parish of Ascension, Albert Du/f- 
fel, J. 

Iisley for plaintiff in Injanction : 

The probate proceedings in relation to the public sale of the succession of 
Ursin Hebert, imparted full legal warranty. See Arts. 2477, 2602L.C. 7 La. 
123. 2 Rob. 188. 

The adjudication was of itself a cémplete legal title, and did not require any 
ng act to strengthen it. See Arts. 2584, 2586, 2595, 2601 L. C. 11 

180. 

And here a question of construction in relation toa clause in the notarial act 
of 16th February, 1850, arises, i. ¢., whether or not the warranty, resulting 
from the judicial sale, was abandoned by the purchaser, Gautreauz. 

If the clause alluded to tended in any manner to restrict or exclude the war- 
ranty, resulting from the judicial sale, it was not contemplated by the parties, 
and was evidently erroneous. 

That the title to the property acquired at the public sale was fully guaran- 
teed, cannot certainly be questioned. And it may reasonably be asked what 
possible inducement there could have been for dispensing with it? It wasa 
vested right, and the terms stated in the proces verbal of adjudication cor-. 
responding with those stated in the notarial act of sale, will show conclusively 
that there was no valuable consideration for the release. It would there- 
fore have been null and of no effect. See Art. 1887 L. C., and an enun- 
ciation of the same principle in the case of Dubuch v. Godecheauz, 6 Ann. 
780. The administrator in answer to inte tories, candidly admits, that 
prior to the signing of the notarial act there had never been, between him and 
Gautreauz, any agreement, or understanding, or even any mention about the 
renunciation or abandonment, by Gautreauaz, of this vested right of war- 
ranty. 

Mr. Boote’s statement makes it clear that there was no motive or conside- 
ration for any restriction or release of the warranty, and it can hardly be 
supposed that Valentin Guatreauz intended gratuitously to abandon so im- 
portant a right as nemo presumeteur donare. 

If the clause did stipulate a restriction of warranty, and it was signed by 
Gautreauz without objection, it might be readily accounted for by the fact 
that he was a very ignorant man, as he signed the act with his ordinary 
mark, and that he did not understand the language in which it was written. 

Acts like that of 16th February, 1850, are always considered as matters of 
form, merely to furnish evidence of what had previously occurred, to identify 
notes representing price, &c., &c. Gawtreauz therefore very mayer. | supposed 
that the notarial act was to have no other effects than those stated, and did 
not examine the wording of it as closely as, under other circumstances, he might 
possibly have done. 

But does the clause, after all, limit or in any manner affect the warranty 
due by the verdors, i. ¢., the estate of U. Hebert and his widow? Was it not 
rather to restrict and limit the liability of the vendors themselves, as warran- 
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tors, to the part only sold by each, and not intended in any manner to curtail 
or impair the full legal warranty which resulted from the public sale? Each 
warrants his title and no more, and this is all that a vendor ever does. If 
there is ambiguity in the clause it must be construed against the vendor. See 
2449 L. C., Gray v. Lowe, 7 Ann. 465. 

But suppésing, for the sake of argument, that the clause referred to really 
was one of ‘non-warranty, and this is all that could possibly be pretended, still 
Valentin Guatreauz wight retain the price until secured from the danger of 
eviction. It is not alleged, nor proved, that prior to the sale, hs was aware 
of the danger of eviction, and purchased at his peril and risk. See Arts. 
— 2481 L. C. Bowles v. Alfred, 5 Ann 667. Clague v. Denis, 7 N. 

95. 

And a purchaser who would have the right to reclaim the price, after evic- 
tion, has the corresponding right to withhold it, if it is not paid, when he fears 
being disturbed. See the case of Dujfieff’s Heirs v. Boykin, not yet reported, 
annexed to this brief. DeRae v. Chapman, 10 Rob. 67. 

We are aware that it is for us to show the danger of eviction, or grounds to 
fear being disquieted, and we think we have been successful in so doing. 

The plantation adjudicated consists, as the answer admits, of certain entries 
described in plaintiff’s petition, and in the diagram annexed to the deposi- 
sitions of Mr. Butterfield. 

The testimony of Mr. Commissioner Butterfield shows that all the said en- 
tries have been cancelled and annulled by the General Land Office as illegal, 
null and void, ab initio, conflicting as they do with a confirmed and patented 
claim, and in violation of the Act of Congress of 3d March, 1811, the title of 
which is set forth in his depositions. While upon the authority of the case 
of Stoddard v. Chambers, 2 Howard’s Rep. 317; Morrison v. Whetstone, 5 
An. 636, and of Barry v. Gambee, 3 Howard’s Rep. 51, makes the entries not 
voidable, but absolutely null and void. No patents ever issued on these en- 
tries, and they were therefore entirely under the control of the United States 
when they were cancelled. And the action of the Government thereon 
cannot be revised by a State court. See the cases of Pepper v. Dunlap, 9 Rob. 
283. Morancey v. Ford, 2 An. 299. Bettis v. Armonett, 4 An. 364. Haydee 
v. Nixon, 5 An. 558. Robertson v. Wood, 5 An. 197. McGill v. McGill, 4 An. 
262. Terry v. Hennen, 4 Ann. 458. 


Upton & Watson, for Boote, Administrator. Duffel, for Babin, defendants 
and appellants : 

“ Volenti non jit injuria,”—“In whatever manner a man binds himself, 
he shall remain bound.” Plaintiff voluntary executed a contract, on which he 
knew execution would issue de plano, he cannot complain. 6 N.S. 723. The 
plaintiff took possession of the property and enjoyed the revenues thereof 
under the notarial title, and it is now too late to complain. 17 La. 345; 3 R. 
147, 196. The plaintiff is, besides bound by this notarial act, because he 
ratified it,- and thereby confirmed it by the payment of the note due March, 
1850, for it has been held, that the partial execution of a contract is as much 
a confirmation of it, as if the execution had been entire. Vide 2 R. 1; 4 
R. 127; 6 R. 448; C. C. 2252; Toullier, vol. 8, Nos. 510, 511, 519 and 
520. ; 
Ocpen, J. The plaintiff became the purchaser at a public sale made by the 
Sheriff, of a tract of land partly belonging to the succession of Ursin Hebert, and 
partly to the widow of Hebert, in her own right. The land was sold in pur- 
suance of an order of court, rendered in the mortuaria of the succession of 
Hebert. In the notarial act of transfer of the property to the purchaser, con- 
sequent upon the adjudication, which was signed by the administrator of the 
succession, and by the widow, there is the following clause relating to war- 
ranty: ‘And that they do by these presents, in all their respective capaci- 
ties, grant, bargain, sell, assign, transfer and set over with all lawful warranty, 
that they, the said Boote and widow Hebert, have and may have hereafter in 
their respective capacities, (i. ¢.) that the said W. Boote hereby sells all the 
rights, titles and claims, belonging to the estate of the said Ursin Hebert, and 
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the said widow Hebert, hereby sells all the rights, titles and claims, that she 


has personally, and no other wartanty whatever, unto the said Valentin 
Gautreauz, here present and accepting,” &c. The plaintiff enjoined an order 
of seizure and sale taken out by the vendors, on th: mortgage notes for the 
price executed by Gautreauz in their favor, on the ground of failure of the 
title and danger of eviction. The only point which is presentedin the argu- 
ment of the appellant’s counsel before this court is, that the clause in the 


act of sale as above sect forth excluded any warranty of title, and that the’ 


buyer when threatened with eviction has no right to require security, under 
Art. 2535 of the Code, when there has been an exclusion of warranty. The 
adjudication of the property to the defendant at the probate sale imported full 
legal warranty. The clause in the notarial act is nota clear expression of the 
intention of the parties to vary the terms on which the adjudication had been 
made. “The seller is bound to explain himself clearly respecting the extent 
of his obligations; any obscure or ambiguous clause is construed against 
him.” Art. C. C, 2449. 

But admitting it to be a correct construction of the act of sale that the ven- 
dors were to be subject to no warranty as to the validity of their title, this 
case cannot be distinguished in principle, from that of Dujieff v. Boykin, 
9 An. 

The only exception stated in Article 2535 to the rule there laid down, that 
the buyer may fequire security to be given to him when he hasjust cause to 
apprehend being disquieted by adverse claims, is the case where the buyer 
has been informed before the sale of the danger of eviction. 

The seller is bound to restore the price in case of eviction, even where it was 
stipulated that there should be no warranty, unless the buyer was aware at 
the time of the sale of the danger, and purchased at his peril. Art. 2481. 

The plaintiff did not purchase at his risk, and with knowledge of the danger 
of eviction. He is entitled to the relief which he has asked for if he has shown 
that he has just reason to apprehend eviction. It is shown by the evidence 
that the certificates of entries under which the vendors of the defendants de- 
rived their title to the land, have all been cancelled by the Commissioner Gen- 
eral of the Land office, as being in conflict with a confirmed claim, and in vio- 
lation of an Act of Congress of the 8d of March, 1811. As no patents had 
issued on these entries, the authority of the proper department of the govern- 
ment to order them to be cancelled has been recognized by frequent decisions. 
See cases of Pepper v. Dunlap, 9 Rob. 283. Morancey v. Ford, 2 An. 299. 
McGill v. McGill, 4 An. 262, and Poydras v. Millaudon, 9 An. 
The judgment of the court below is therefore affirmed with costs. 
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J. Cocnrane, et. al. v. C. A. Miter, Administrator. 







A Judgment by default creates a tacit joinder of issue and no dilatory exception can be pleaded 
after it. 

A special denial is necessary to put a party upon proof of the representative capacity in which he 

sues, 










PPEAL from the District Court of the Parish of Tensas, Snyder, J. 

Farrar, for plaintiff and appellant. Stacy & Sparrow, for defendant. 

Ocpex, J. The defendant was sued as security in a tutor’s bond. He 
suffered a judgment by default to be taken against him, which was subse- 
quently confirmed on proof of the plaintiff’s demand, without any appearance % 
on the part of the defendant, who now prosecutes his appeal therefrom. : 

The suit was brought in the names of Joshua, Leah and Harriet Cochrane, 
as the only surviving children and heirs of Edward Cochrane, deceased. The 
principal in the bond, Andrew D. Bonqua, had been appointed tutor not only 
to the plaintiffs, but to two,of their sisters, named Margaret and Nancy, and 

. to a brother named John. The petition alleges that Margaret, Nancy and 
John died without issue, and that the plaintiffs are their sole heirs. 

The appellant asks a reversal of the judgment on several grounds : 

ist. That there is no proof in the record that the plaintiff Harriet, who 
sued as a married woman, had been authorized by her husband or by the 
court to bring this suit. 

2nd. That there is no proof to establish the death of the two sisters, Mar- 
garet and Nancy 

8d. That the death of the mother of the plaintiffs, between whom and their : 
father there must have been a community of goods, was not proved, and that i 
by law she is presumed to be still alive and to be entitled to one-half the prop- 
erty which was administered by the tutor. 

4th. That no steps had been taken to enforce payment against the princi- 

Tew pal, which, by the Act of the Legislature of 1842, is made a prerequisite to any 
action against the surety. 

The effect of the judgment by default is to create a tacit joinder of issue, 
and the reason given for it in Art. 860 of the Code of Practice is, that the 
defendant is presumed by his silence to have confessed the justice of his ad- 
versary’s demand. Although it is, notwithstanding such presumption, made 
necessary for the plaintiff to proceed with his proofs, in order to have the 
judgment confirmed, the defendant cannot be permitted to take advantage of 
any matters of exception or defence which he would have been bound to plead 
specially, if he had thought proper to make an appearance in the cause. 

No dilatory exceptions can be pleaded after a judgment by default is 
rendered, and a special denial is necessary to put a party upon proof of the 
representative capacity in which he sues. It follows that the defendant cannot 
have the benefit of such pleas, when no appearance has been made for him in 
the court below. Art. C. P. 820, 821. Reynolds v. Beyeelth, 12 L. R. 618. 
Lopez, et al, v. Berghel, 7 L. R. 181. 

The tutor took possession of all the property as belonging to the succession 
of the father of the plaintiffs and the defendant, without a special plea to that 
effect, and proof to support it, cannot now contend that a part of it belonged 
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to the mother, and that she is still alive. The defence set up that no steps had Cocunane 
been taken as required by the Act of the Legislature of 1842, to enforce pay- Mur. 
ment against the principal, ought also to have been specially pleaded. 

The Judgment was rendered in favor of Joshua, Leah and Margaret Coch- ; " ’ ; 
rane. The name of Margaret, who is dead, was erroneously inserted in the 4 
judgment for that of Harriet, one of the plaintiffs, The appellee’s counsel has 5 
asked for an amendment of the judgment to correct that error, but it is not 
one of those cases in which the appellee has a right to an amendment of the 
judgment at the costs of the appellant. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
court below be amended by inserting the name of the plaintiff, Harriet Coch- 
rane, in the place of that of Margaret, and thus amended the judgment be 
affirmed, and that the costs of the appeal be paid by the plaintiffs and ap- 
pellees. 
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. Srate v. V. Jacos. 


The fifth section of the Act supplementary to the Act for punishing crimes and misdemeanors, (B. & 
C. p. 270) approved 7th February, 1829, must be construed according to the English text: 

¥ After the evidence had been concluded, and after the argument had closed, the counsel for the ac- 

a cused asked that the District Attorney should be compelled to choose between two counts in the 

’ indictment, and select on which of the two he would ask the verdict of thejury. The court refused 
to compel the District Attorney to make the selection. Held: The charges are not so distinct as 
in any manner to confound the prisoner or to distract the attention of the jury. The applica- 
tion should have been made before pleading to the indictment. The refusal of the District Court 
was correct. 

Where the signification of the French and English text of the law is different, the Judge cannot charge 
the jury that neither text can have the effect of the law. 

The District Court did not err in refusing to charge the jury that an ordinary pocket knife was not 
a dangerous weapon, within the meaning of the fifth section of the Act of February 7th, 1849, 
entitled “ An Act supplementary to an Act entitled an Act for the punishment of crimes and mis- 
demeanors.” Nor did the court err in refusing to instruct thejury under that statute that, to jus- 
tify the verdict of guilty againrt the a d, the evid must show that the wound was inflic- 

bi: ted with a conceale] weapon, or if not, the jury must be satisfied, that if death had resulted, 

i the defendant would have been guilty of murder, 





athe rin 





PPEAL from the District Court of the Parish of Terrebonne, Cole, J. 
Roman, District Attorney, for plaintiff. J. C. & A. Beatty, for defen- 
dant and appellant. “a 
Ocpen, J. We had occasion in the case of the State v. Lovenstein, 9 A., re- 
cently decided, to consider the first question presented by this appeal, as to the 
proper construction of the fifth section of the act of 1829, under which the e 
first count in the indictment in this case was framed. ey 
We consider it settled by that decision that the English text is to govern as 
being free from ambiguity and creating two distinct offences. One of these 
offences, to wit, that of inflicting with a dangerous weapon, a wound less than , 
mayhem, is properly charged in the indictment. Z 
The charge in the first count is that the accused “ feloniously, wilfully and un- , 
lawfully, inflicted a wound less than mayhem upon the said Raphael Callahan. 
The second count is for an assault and battery. By a bill of exceptions in the 
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ie ‘Brame record it appears that after the evidence had been concluded, and after the ar- 
Jacos. gument had closed, the counsel of the accused asked that the District Attorney 
should be compelled to choose between the two counts in the indictment, 
and select on which of the two he would ask the verdict of the jury. The 
court refused to require him to make such selection, and the jury found the 
accused guilty on both counts. This is assigned as error. The charges are 
not so distinct as in any manner to confound the prisoner or distract the atten- 
tion of the jury, and the application should have been made before pleading 
to the indictment. Chitty on criminal law, p. 248, 249. 

A bill of exceptions was taken to the refusal of the Judge to charge the jury 
that where the text of the law, published in the two languages, was entirely 
different in signification and effect, in such case, neither of them could have the 
effect of law. The court very properly refused to give this charge. 

The court was further requested to charge the jury “that if the knife used 
by the defendant was shown by the evidence to be an ordinary pocket knife, 
such as is commonly used by planters for proper purposes, and was not by the 
accused specially provided for this occasion,” that then it is not a dangerous 
weapon within the meaning of the law, and “that to justify a verdict of 

. guilty against the accused under the law of 1829, (if at all in force) the evi- 
dence must show that the wound was inflicted with a concealed weapon, or if 
not, that the jury must be satisfied, that if death had resulted, the defendant 
would have been guilty of murder.” We are of opinion the Judge did not err 
in refusing to give such instructions. 

It is therefore adjudged and decreed that the judgement be affirmed with 
costs. 























R. J. Warxriys v. A. J. Grestys. 






A purchaser of land who, for his better security, buys up an out standing title to the same land, can - 
not, in the absence of any proof of fraud, or of an entire failure of the title derived from the 
first vendor, resist the payment of the price to him. 









PPEAL from the District Court of the Parish of Point Coupée, Cooley, J. 

U. B. & E. Phillips, for plaintiff and appellant. Provosty and F. H. 
Farrar, for defendant. 

Ocpex, J. The defendant, on the 7th January, 1852, sold to the plaintiff a 
tract of land and five negroes for the price of eight thousand dollars. The 
land is described in the act of sale as the south half of section No. 26,.in town- 
ship No. 5, of range No. 9 east, in the South Eastern Land District of Louisi- 
ana, containing three hundred and twenty acres. The price for the land, sepa- 
rately was $4,000, payable in four unequal installments, of different amounts, 
and this suit was brought to enjoin an order of seizure and sale which the de- 
fendant had obtained to enforce the payment of the notes given for the price, 
for the security of which the vendor had reserved a mortgage on the property 
sold. The plaintiff asks that the notes which were given for the price of the 
land may be declared to be null and void, and that the defendant be enjoined 
from collecting them. 
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The ground alleged for the injunction is, that the defendant had no title 
whatever to the land when he undertook to sell it to the plaintiff; that the 
south western quarter of the section, being the west half of the land, had been, 
since the sale to plaintiff, entered by the heirs of Hamilton, and that the plain- 
tiff finding he had acquired no title by his purchase from defendant, had him- 
self purchased the other half from the United States. 

The act of sale contains a clause to the effect, that the fourth installment for 
the price of the land was to be paid only in case the vendor should give to 
the purchaser a full and complete title to the west quarter of the section, which 
was half of the land conveyed in the act of sale, and that in case the vendor 
failed to procure the title for it, the note for that installment of $1,500, should 
be null and void. It was also made a condition, that the payment of the note 
for the last installment of the price of the negroes, should not be enforced until 
certain incumbrances on the negroes were removed. ‘The order of seizure and 
sale was taken out for the other notes, omitting the two which were only to be 
paid conditionally. 

The evidence of title in Gibbins to the land which he sold, consisted of a 
certificate of purchase from the State of Louisiana, dated December 2d, 1851. 
The certificate is signed by W. H. Crenshaw, Register of the Land Office, and 
assures to the purchaser within six months after its date, a patent for the land, 
or for so much thereof as should not be ascertained to be claimed by any valid 
right of préemption under the Act of the Legislature, approved February 25, 
1847. Gibbins was aware that the title to one-half of the land thus sold to 
him by the Register, would not be good, and the plaintiff could not pretend 
ignorance of that, as the fact is disclosed by the act of sale itself. Itis not 
shown that he was aware that the certificate would not be a good title to the 
other half, and there is no evidence that it was nota good title, except that the 
Register of the United States Land Office permitted the plaintiff, on the 8th of 
April, 1854, to locate a State warrant on the same land. The case is therefore 
to be viewed in the light of a purchaser of one title, having for his better secu- 
rity, purchased another title to the same land. In such a case, in the absence 
of any proof of fraud or of an entire failure of the title derived from him, the 
purchaser will be bound for the price to his first vendor, notwithstanding his 
second purchase. If the plaintiff had not secured another title to the land, he 
could have successfully resisted the payment of the price to the defendant, only 
by showing conclusively that the title he had acquired from the defendant 
could be of no avail to him. See Woodward vy. Ledouz, 8 An. Bessy v. Pin- 
tado, 3 L, R. 489. Geidry v. Green, 1 Martin N.S. 475, and the only effect 
of his having bought up another title is, that he has an equity to require that 
his vendor should refund to him the money expended in procuring it. Pepper 
v. Dunlap, 5 An. 200. Galloway v. Finly et al., 12 Peters R. 314. No patent 
has yet been issued cither by the State or by the United States government, 
and both titles being now united in the plaintiff, the inquiry as to which is the 
best title, ought not to be entertained in the absence of any proof on the part 
of the defendant of fraud in imposing on his vendee a title which he knew to 
be worthless. The Judge of the court below dissolved the injunction, with an 
increase of interest on the notes from eight to ten per cent. by way of dam- 
ages, and at the same time ordered a credit to be allowed to the plaintiff for 
the amount paid by him in perfecting his title. 
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“Ware The appellee has asked for an increase of the damages to twenty: per cent, 

Guam. As the notes already bore eight per cent. interest, the Judge erred in allowing 
any additional interest, and we think the case is not a proper one for damages, 
which ought to have been allowed in the court below, if at all, eo nomine. 

It is therefore adjudged and decreed, that the judgment of the court below, 
so far as it allows additional interest on the notes, be reversed ; and that in 
all other respects it be affirmed, and that the costs of this appeal be paid by 
the defendant and appellees. 

























T. Jewett v. R. B. Reap and W. H. Harais. 


Where the act of mortgage neither describes the person nor gives the name of the slave mortgaged, 
but simply states that Read, the mortgagor, mortgages to Jewell, the mortgagee, “ the property ; 
. conveyed by him (Jewell) this day to the said Rice B. Read, as per act of sale passed before me, a 
the said notary,” and the act of mortgage was recorded, but the act of sale wasnot. Held : That ; 
the mortgage was insufficient to effect a purchase without notice, for a valuable consideration. 


e PPEAL from the District Court of the Parish of Madison, 
es. Bemiss & Hynes, for plaintiff and appellant. 
a Short & Parham, for defendant : 

The mere reference to a deed, for the description of property, will not bind 
third parties. ©. C. 3273, 8272, 8274. 5 An. 123. C. C. 3275, 3275. A 
ae who seeks to enforce his mortgage against third persons, must show 

is mortgage has been duly recorded. 2K. R.17. 6 R. R. 333. 

Suen, C. J. The plaintiff seeks to enforce a mortgage upon a slave in 
the hands of Harris, a third possessor. The act of mortgage does not men- 
tion nor describe the slave, but Read, the mortgagor, simply mortgages to 
Jewell, “ the property conveyed by him this day, to the said Rice B. Read, as 
per act of sale passed before me, notary.” This mortgage was recorded in the 
book of conventional mortgages, but the deed of sale which conveyed the 
slave to Read, was not recorded with it simultaneously in the mortgage book, 
nor at any other time in that book, so far as the evidence informs us. This in- 
scription was manifestly insufficient to charge with notice the defendant, Har- 
ris, an admitted purchaser, for a valuable consideration. Perot v. Chambers, ; 

. 2 An. 800. Robertson v. Brown, 5 An. 154. 3 ; 

Judgment affirmed, with costs. : 
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*It does not appear from the record that the judgment of the District Court was signed. 























































es: | 
NEW ORLEANS, FEBRUARY, 1855. 


J. D. Spear & Co. v. D. S. Peasopy. 


The law of the place where the contract is made, or to be performed, must prevail in the construction 
or effect to be given to the contract whether the parties to it be inhabitants of that place or not. 

A contract is not discharged by the obligor having been admitted to the benefit of the cessio bonorum 

under the laws of a country where the contract was not made or to be performed. 





PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 

G. B. Duncan and £. C. Miz, for plaintiff and appellants. J. Q. Brad- 

Jord, for defendant. 

Voorntes, J. The judgment rendered in favor of the plaintiffs in this case, 
by the late Commercial Court of New Orleans, was founded on the defendant’s 
promissory note, drawn at Mobile to the order of one Daniel McCartney, by 
whom it was endorsed in blank, and payable at the branch of the bank of the 
4 State of Alabama. The plaintiffs, in their petition, are represented as residents 
of Mobile, and the defendant as a resident of New Orleans. In January, 1840, 

a writ of fieri facias was sued out and returned nulla bona. It does not ap- Re 
pear that any further proceedings were had on this judgment, until the 21st # 
of February, 1854, when an alias writ of jieri facias was issued and levied on 
the defendant’s property. Whereupon the defendant ruled the plaintiffs to 
show cause why the same should not be set aside, on the ground that he had 
been admitted to the benefit of the cessio bonorum. > 

The writ was ordered to be set aside by the District Court, on the guat "i 
that the plaintiffs had failed to show that they were citizens of another State. i 
From this judgment the plaintiffs have appealed. 

The record shows, that on the 6th of February, 1840, the defendant pre- 
sented a petition, to which a schedule or summary statement of his affairs was 
annexed, to the Judge of the late Parish Court of New Orleans, with the usual 
prayer for a cession of his property to his creditors; on which, an order was 
accordingly granted for a meeting of his creditors on the 12th of March, 1840, 
and for a stay, in the meantime, of all proceedings against his person and : 
property. The plaintiffs were placed on his schedule as judgment creditors 
a residing at Mobile. No further steps appear to have been taken, or that the 
: creditors of the defendant have ever been notified of- the order thus granted. ig 

The only question presented in this case, is whether the defendant’s discharge - Sg 
may be pleaded as an extinguishment of the plaintiffs’ remedy on an Alabama 3 
contract. 

The fact that the defendant not only contracted the debt, but obligated him- 
self to pay it,.at the Branch of the Bank of the State of Alabama, is clearly 
established. The rule is well settled, that the law of the place where the con- 
tract is made, or to be performed, must prevail in the construction or effect to 
be given to the contract, whether the parties to it be inhabitants of that place 
or not. This rule, it would seem, is based on the presumption of law, that 
the parties to a contract are conusant of the laws where the contract is made, 
and are presumed to contract in reference to those laws. The doctrine, that 
the discharge of a contract by the law of a place where it was not made, or to 
be performed, will not be a discharge in any other country, is equally well 
settled. In his review of the jurisprudence of the United States on this sub- 
ject, Mr. Chancellor Kent said: “It will be perceived, that the power of the 
19 
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Staten over this subject is, at all events, exceedingly narrowed and cut down; 
and as the decisions now stand, the debt must have been contracted after the 
_ passing of the act, and the debt must have been contracted within the State, 
and between citizens of the State, or else a discharge will not extinguish the 
remedy against the future property of the debtor.” 1 Kent’s Com. 422. 2 
_ bid, 892. Story’s Conflict of Laws, 282. 8 An. 339. 5 An. 271. 

Hence, we conclude, that the insolvent’s proceedings did not operate as an 
extinguishment of the plaintiffs’ remedy, and that the writ was therefore erro- 
neously set aside. 

It is proper to state, that some of my brethren concur in n this conclusion 
solely on the ground of precedent in the jurisprudence of our own State. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be avoided and reversed, and that the rule taken by the defendant 
in this case be discharged at his costs; and that the Sheriff proceed according 
to law to execute said writ. 





Larcue & Havenron v. I. N. Kentr—R. H. May, Garnishee. 


The answer of the garnishee, that he holds property, not for. the present benefit of the defendant, but 
»to pay the creditors of the succession from which the defendant inherited, is not an admission that 
the garnishee has funds which belong of right to the defendant, so as to bind him by his answers 
to pay the money. . 
C. ©. 2868. 


PPEAL from the District Court of the Parish of Carroll, Perkins, J. 
Dubose, for plaintiff and appellant.* 

Sporrorp, J. There is no error in the judgment, which was rendered in 
favor of the garnishee. 

The plaintiffs do not complain of any evasion in his answers, nor have they 
‘attempted to traverse them. 

They rely upon the point, that the answers contained an admission that the 
garnishee has funds in his hands which belong of right to Jscac N. Kent, their 
judgment debtor. 

We do not see how such an inference can be drawn from the answers. The 
property therein spoken of, it is admitted by plaintiffs, belongs to Kent’s wife, 
and is not itself liable to seizure for his debts. They contend that its revenues 
go into the community subsisting between Kent and his wife, and, therefore, 
that they have made a valid seizure of the revenues in the hands-of the garni- 
shee. 

But the garnishee swears that neither Kent nor his wife have any interest in | 
the revenues until the debts of the succession of Joseph M. Patton (from whom 
Mrs. Kent inherits) are paid; that he is a large creditor of that succession him- 
self; that there are debts due to others, and that the land and slaves in ques- 
tion were to remain in the possession of the executors or representatives of 
the succession of Patton, until all the debts of the said succession are paid. 


| €The record does not disclose what counsel appeared on behalf of defendants in the Supreme 
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This is substantially an averment, that he holds the property not for the pre- = Lancus 9 
sent benefit of Mrs. Kent and her husband, but to pay the creditors of Pat- Kenr. ‘ia 
ton’s succession out of its revenues. ue 

Although the answers do not seem to be clear or consistent in regard to the 
mode in which the share set apart by the experts to Mrs. Kent is really held, 
still they positively exclude the idea, that it has ever been under the adminis- 
tration of her husband or herself. But, it is only where the paraphernal pro- 
perty is administered by the husband, or by him and the wife indifferently, 
that the fruits belong to the conjugal partnership. C. C. 2368. 

The judgment is therefore affirmed, with costs. 






































a A. Brorner, Syndic, v. Taz Bang or Lovtstana. 
* ; ’ ° 

‘a The appe'lant will not-be relieved from the penalty which attaches to his failure to file the record 

8 in the appellate court within the time prescribed by law, by showing that the neglect was attri- 

butable tothe Clerks of the Supreme and District Courts, with whom his counsel had an arrange- Berit” 

ment for filing the’ records in cases in which those counsel were engaged. Rat, 


PPEAL from the Second District Court of New Orleans, Zea, J. 
Hunton and Bradford, for plaintiff. Pierce and Roselius, for defendants 
and appellants. 
Voorutes, J. The appellee has moved to dismiss the appeal in this case, on 
the ground that the appellants did not file the copy of the record from the court 
below within the time fixed by the inferior Judge, or within the delay fixed by e 
law, nor until the appellee had obtained from the clerk of this court the usual 4 
certificate and filed the same in the court below, to have execution on the 
judgment. 
The appeal was granted on the 4th of January, 1853, was returnable on the 
a first Monday of November following, and the transcript was not filed until the 
‘ 22d November. 
. It is urged that the motion ought not to prevail, as the failure to file the 
transcript in due time was not imputable to the neglect and fault of the appel- 
lants. ‘“ That both the counsel of these appellants had a permanent agreemen; 
or understanding with the Clerks of the District and Supreme Courts, that the 
former should send all transcripts of appeals in which said counsel appear for 
the appellants, to the office of the Clerk of the Supreme Court, and the latter 
file all such records, without any special bond to secure the costs being fur- 
‘ nished, said counsel being responsible for the payment of said costs ; that be- 
¥ fore the return of the appeal in this case, the Clerk of the Supreme Court 
applied to the Clerk of the Second District Court, in order to ascertain whether : 
there were any transcript of appeals returnable on the first Monday of Novem~ 
ber, 1853, in which either of the counsel of the appellants were concerned, and 
examined all the transcripts handed to him by said Clerk, who stated, at the 
the same time, that he had no other transcripts in his office, returnable on the 
first Monday of November, 1853, and among the transcripts thus exhibited to 
the Clerk of the Supreme Court, that of the record in this case was omitted: in 
consequence of which omission said transcript was not filed, as otherwise it 
would have been on the return day thereof, &.” 
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It is not in our power to grant to the appellants the relief which they seek 
at ourhands, The transcript may be filed within three days of the time allowed 
the appellants for appearance by the citation of appeal; but if prevented from 


doing so, by any event beyond his control, he may, before the expiration of | 


three days, demand a further time to bring it up. When the transcript is not 
filed in due time, the production of the certificate of the Clerk of this court to 
that effect in the inferior court, entitles the appellee to an execution on the 
judgment, “which then becomes irrevocable.” ©. P. 589, 886, 883. The Act 
of 1839, in relation to appeals, is applicable only to cases arising from defect, 
error, or irregularity in the petition or order of appeal, or in the certifi- 
cate of the Clerk or Judge, or in the citation of appeal or service thereof, 
or because the appeal was not made returnable at the next term of the 
Supreme Court, whenever it shall not appear that such defect, error, or irre- 
gularity is not imputable to the appellant.” In the case of McDowell & Peck 
v. ZT. G. Read et al. 5 An. 42, scarcely distinguishable from the present, the 
court said: ‘The absence of a seasonable filing, is at least prima facie evi- 
dence of neglect. And if the neglect was on the part of the Clerk of the Dis- 
trict Court, he was in that matter the mere agent of the appellants, and his 
negligence is theirs. The preparation of the transcript pertained to his official 
functions ; his” promise to file it in the Supreme Court was a mere personal 
matter between him and the appellants. See also 3 An. 246. 

Appeal dismissed. 





Strate v. L. Porre’s Securities. 


A bond reciting that defendant had been convicted by the District Court for selling liquor to slaves, 
reciting also that defendant had taken a suspensive appeal from said judgment to the Supreme 
Court, and having for its condition that the defendant should “ abide by and satisfy the judg- 
ment of this (the District) court, if confirmed by the Supreme Court,” is neither a bail bond nor a 
recognizance. As an appeal bond, itis defective, as the defendant was exempt from giving one. 

The law of 1852 empowers Clerks to issue legal process under the mandates and decrees of the Su- 

preme Court, without waiting for the regular term of the District Court, or for its order to file and 

record them. 


PPEAL from the District Court of Point Coupée, Cooley, J. 
P. A. Roy, for the State. Provosty & Farrar, for defendant and appel- 
lant. , 
Voornies, J. The defendant, Louis Porte, was convicted of the offence of 
selling spirituous liquors to a slave, and sentenced to pay a fine of $310, and to 
be imprisoned for the term of one month. From which judgment he took an ap- 


peal, giving his bond for the sum of $800, the condition of which is stated to 


be as follows, viz: 

“Now, the condition of the above obligation is such, that whereas the above 
bounden Louis Porte, has been convicted by the honorable the Ninth Judicial 
District Court of the State of Louisiana, at its December term, 1853, upon an 
indictment for selling liquor to a slave on the 12th of July, 1853, and has been 
sentenced to one month’s imprisonment and to a fineof $310; and whereas the 
said Lowis Porte has taken a suspensive appeal from said judgment to the 
Supreme Court of the State, returnable on the 4th Monday of January, at New 
Orleans. Now, if the above bounden Louis Porte, abide by and satisfy the 






























































ener a " 
sa gy ges PA 
2h Bete. = 


Bel eo eS 


i aay 


Bids =. 


cae 





en on a 


NEW ORLEANS, FEBRUARY, 1855. 


judgment of this court, if confirmed by the Supreme Court, this obligation is 
to be null and void, otherwise to remain in full force and virtue. Signed,) 
Louis Porte, Avcuste Gravenarp, C. Kiesorn, H. Casenave. Attest, 
James A. Moreay, Sheriff.” 

The judgment thus appealed from was affirmed in February last. See 9 
Annual. 

The judgment rendered in this case against the sureties and appellants, 
decreeing the forfeiture of this bond, was based on the summary mode of pro- 
ceeding prescribed by the Statute of 1837, which makes it the duty of the Dis- 
trict Attorney, on the second, or on any other subsequent day thereafter, of each 
regular term of the District Court, by motion with leave “to call any or all per- 
son or persons who may have entered into any bond, recognizance or obliga- 
tion whatsoever, for their appearance or attendance at court, and also to call 
on the surety or securities to produce instanter,in open court, the person of 
such defendant or party accused, and upon failure to comply therewith, enter 
up judgment against principal and securities in solido for the full amount of 
the bond,” &c. Session Acts, 1837, 99. 

Under the Statute of 1846, it is made the duty of the Clerk of this court, 
upon the final decision of any criminal cause, to transmit a certified copy 
thereof to the court from which the appeal may have been taken, “ which copy 
shall, on motion, be filed, recorded and ordered to be executed by the lower 
court in the manner provided by law in civil cases.” Session Acts, 1846, 102. 
This Act was subsequently amended, by delegating to the Clerks of the Dis- 
trict Courts, ‘‘ the power to receive, file and record all mandates and decrees 
rendered by this court in causes taken up by appeal from their respective 
courts, and to issue all legal process under said mandates and decrees.” Acts 
1852, 207. It is therefore obvious, that the judgment against the defendant, 
Porte, affirmed by this court, could have been carried into execution previous 
to the regular term of the District Court, or without its previous order for the 
filing and recording of the mandate of this court. Hence there was no legal 
obligation on the part of the defendant in this case to appear at the regular 
term of the court; but the necessary capias should have been issued against 
him. 

But the question presented in this case is, whether the defendant’s bond is 
to be considered as a bail bond, or as an appeal bond. “ Bail, in criminal cases, 
is defined to be a delivery or bailment of a person to his securities, upon their 
giving, together with himself, sufficient security for his appearance, he being 
supposed to be in their friendly custody, instead of going to prison.” It is 
clear that such is not the condition stipulated in the bond sued on, the princi- 
pal in which having only bound himself to abide and satisfy the judgment of 
the District Court, if confirmed by this tribunal, from which he had taken a 
suspensive appeal. It possesses none of the attributes ofa bail bond or recog- 
nizance. And as an appeal bond, it is void and of no effect, as the defendant 
was legally exempted from giving an appeal bond. Acts 1846, 100. 

It is therefore ordered and decreed, that the judgment of the District Court 
be avoided and reversed, and that there be judgment in favor of the appellants. 
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New Or.eans, Orzitovsas & G. W. R. R. Co. v. P. Lacarne, Sen’r. 


In an action by a Railroad company to expropriate property, under the Act of 8th of March, 1852, 
the Judge charged the jury that “in assessing the land and improvements they had not any 
right to take into consideration the benefit derived by the owner from the contemplated improve- 
ments, yet they could take the benefit derived by the owner from the improvement into considera- 
tion in assessing the damages, if any, the owner would sustain.” J/eld: The charge was 
correct. 

The Judge rufused to charge the jury in this case, that in making “their estimate of the price 
which shotid be paid for the expropriation, they must take into consideration not only the 
general value of the property, of the same nature and quality, but the particular value which 
the land may possess in relation to the rest of the estate, from which it is to be dismem- 
bered, and to the injury which this dismemberment may cause the defendant.” The Judge re- 
fused, also, to charge that “the law contemplated the expropriation should be made before 
operations are commenced, and if this be not done, whatever augmentation may have arisen 
in the value of the land from the location of the road, if allowed at all, is not to be allowed 
in compensation for damages done until the expropriation is legally effected.” Held: The re- 
fusal in both cases was correct. 


PPEAL from the District Court of the Parish of Lafourche Interior, 
Cole, J. 
J. C. & A, Beatty, for plaintiffs : 


The court decided that the jury in estimating the value of the land expro- 
priated could not take into consideration the benefit derived by the owner 
from the contemplated improvement, but they could take the benefit derived 
by the owner from the improvement into consideration in assessing the dama~- 
ges, if any, the owner would have sustained. 

Is the law correctly stated in this instruction? We maintain the affirma- 
ative. The third section of the Act, (Laws of 1852; p. 91) directs that the jury 
shall find two things : 

First, what is the value of the land with its improvements. 

And second, what damages, if any, the owner would sustain in addition to 
the loss of the land by-its appropriation to the uses of the company. 

The distinction being thus. clearly: made in the third section between the 
value of land and the damages, the fourth section proceeds to declare that in 
estimating the value of the land no deduction is to be made on account of any 
benefit derived by the owner from the contemplated improvement, but it is 
altogethér silent as to the rulé to be followed in estimating the damages. 

There could be-no stronger case than this for the application of the rule that 
‘the inclusion of éne is. the exclusion of the other. It cannot be said in this 
matter one case was in the mind of the Legislator and not the other. In the 
immediately preceeding section of the law the two questions are distinctly 
amade, and the jury are directed to make a separate finding as to each. In the 
fourth section a rule is established for their guidance in determining one of 
‘these questions. The conclusion is irresistible that the same rule was not in- 
tended to be ‘applied to the decision of the other questions. 

, ‘But this difference as to-the rule in estimating the value of the property ac- 
tually taken and the damage to the rest of the property is not a merely arbi- 
‘trary one established by the law ; it is founded in sound reason. 
‘Por, although the road may be an inconvenience and a disadvantage to the 
defendant, in some respects, as in the working of his mill, as is proved in this 
case, yet, if on the other hand the convenience and advantage of the road to 
the land is such as actually to have already doubled its value, as is likewise 
clearly proved im this-case, it is impossible to say that the property has been 
damaged. It seems, at all events, to be an inappreciable sort of damages to a 
man which makes him twice as rich as he was before. 

‘In opening streets, the benefits derived to the rest of the property are con- 
sidered an offset even to the value of the property actually taken. See caseof 
Buphrosine Street, 7 Ann. p: 72. ] 
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Hall & Bush, for defendant and appellant. Senge , 

Voorntes, J. This action is based on the Act entitled “An Act to provide  Lacanpe. 
for the expropriation of lands for railroads and other works of ‘public utility,” 
approved 8th March, 1852. The plaintiffs allege that they’ required. for the 
construction of their railroad, a certain portion of the defendant’s land, measure- 
ing six and seven-tenths acres, as described in a plan annexed to their petition, 
that they could not agree with the defendant for the price thereof. They 
therefore pray that said land may be adjudged to them at the value which may 
be fixed and allowed to the defendant accarding to law.. — 

The defendant alleges that the quantity thus claimed is greater than that 
which is necessary for the railroad. He claims $150 per acre as the value 
4 of said land, and $1500 for the improvements thereon, and also claims $2500 
4 as damages resulting from said expropriation. 

The case was submitted to a jury empannelled under. said Act, and the de- 
fendant is appellant from a judgment rendered on their verdict, awarding him 
a * $191 50, as the value of his property, and rejecting his other claims. 
BY On the trial, the District Judge overruled the defendant’s objection to the 
introduction of testimony to show that the construction of the railroad instead 
of causing any injury to the defendant, would materially improve the value of 
his property. 

We do not think the Judge erred. Evidence of this kind is admisssable in 
mitigation of damages. Under the third section of said Act, it was incumbent 
upon the jury to determine “what was the value of the land described in the 
petition, with its improvements, and what damages, if any, the defendant 
would sustain, in addition to the loss of the land, by its appropriation to the 
use of the company.” 

In assessing the damages, which could only be conjectural, it was therefore 
proper for the jury to consider what probable advantages, or injury, might re- 
sult to the defendant in consequence of the construction of said road The 
Judge’s charge was clearly in accordance with said statute; he charged the 
jury “ that in assessing the land and improvements (by which we understand 
as meaning by him the land and improvements taken) they had not any right 
to take into consideration the benefit derived by the owner from the contem- 

F plated improvement, yet, they could take the benefit derived by the owner 
F: from the improvement into consideration in assessing the damages, if any, the 
owner would sustain.” 
We think the Judge, a quo, did not err in refusing to charge the jury that 
; in making “their estimate of the price which should be paid for the expropria- 
+ tion, they must take into consideration not only the general value of the prop- 
_ erty of the same nature and quality, but the particular value which the land 
. may possess, in relation to the rest of the estate, from which it is to be dis- 
a membered, and to the injury which this dismemberment may cause the defen- 
dant.” This may be considered essential as a general rule in relation to cases for 
the compulsory transfer of property, as prescribed under our Code, (Article 2604, 
et seg.) but the present case forms an exception to it. Although not required 
to be given specially in charge, yet we doubt not but that the jury, in forming 
their verdict, must have taken it into consideration. 
The defendant’s counsel also requested the Judge to charge the jury “ that 
_ the law contemplated the expropriation should be made before operations are 
commenced, and that if this be not done, whatever augmentation may have 
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Fe ne Siri of the land from the location of the road, if allowed at all, 
isnot to be allowed in compensation for damages done until the expropriation 
is legally effected.” We think the charge was properly refused. If the pro- 
position assumed be correct, it would entirely defeat the object of the law- 
maker. The divestiture only takes effect from the time of the payment of the 
price of the property taken for purposes of public utility, to ascertain which, 
it is necessary that the land should be surveyed and its value determined 
according to the mode prescribed by law. 
In the present case, we think the assessment was made upon legal and 
eqnitable principles, and strictly in accordance with the fourth section of 


tn 





said Act. 
It is therefore ordered and decreed that the judgment of the District Court 
be affirmed with costs. : 


Stet, C.J. There is some obscurity, and, perhaps, incorrectness in portions 
of the Judge’s rulings and charge, but in determining whether the verdict and 
judgment shall be set aside as erroneous, we should enquire what are the legal 
rights of the defendant under the Statute and Constitution, and whether upon 
a fair application of the law of the case to the evidence, substantial justice has 
been done by the verdict. For if it has, the obscurity of the Judge’s charge, 
or even an error in it, are insufficient reasons for disturbing a just verdict and 


judgment. 
The defendant can at the utmost claim as payment for the land taken from ; 
him a price equivalent to its just value at the time it wastaken. Now, as to the ' 


price of the land taken, the assessment of the jury, $191 50, is unquestionably = 
an adequate, and even a liberal estimate. There is no injustice, then, on this = 
score. x 

But the defendant contended at the trial that the convenient use and the 
value of the land and buildings left to him, would be impaired by dismem- 
bering them from the part taken from him; that he was entitled to damages 
for this impairing of the convenient use and value by the dismemberment; and 
that against these damages there could not be a set off of the increased value 
given to the property left by the construction of the railroad, for the purposes of 
which a part of his land was taken. 

This proposition, in my opinion, cannot be sustained. In the case of the : 
opening of Euphrosine street, decided under the Constitution of 1845, which —~ 
contains the same provisions on the subject of expropriation as the present 
Constitution, it was held by a majority of the court that prospective bencfits 
accruing from a public improvement to the land left, could be set off, even 
against the estimated value of that part of his land taken from the proprietor. 

A fortiori, can such set off be made in estimating the damages incurred 
as to the land left. 

The consideration that in the case referred to it was the municipal govern- 
ment, asking an expropriation for the purpose of a street, and here it is a pri- 
vate corporation, asking for an expropriation for the purpose of a railroad 
track, makes no difference. For, in the one case, and in the other, the authority 
to ask a judicial expropriation is granted with a view to accomplish an object — 
of public utility. The public good is the motive of the legislative grant of — 
authority in both cases. 

A consideration of the evidence in this cause has satisfied me that the ver- . 
dict gives the defendant a liberal price for the land taken, and that any injury — 
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accruing by the dismemberment, to the use and value of the land left, is amply Orsiovsas R. B. 
compensated by the increased convenience and increased value arising from the  Lacaape. 


construction of the railroad. 
I am, therefore, of the opinion the judgment should be affirmed. 
Srorrorp, J, I concur in the foregoing opinion of Mr. 0. J. Slidell. 


~—_~-~-~- ----~----- - SS -SCES > 3 


Ouinpe snp Hussanp et al. v. M. Sarzay, Administrator. 


Where several attorneys in fact are employed, they are bound jointly for acts jointly done, and 
moneys jointly received. C. C. 2983. 

If a subscribing witness to a paper when called on to prove his handwriting, deny it, experts 
may be appointed to establish it, by comparing the signature to the paper with the admitted 
signature of the witness. This is an exception to the general rule that a party cannot contradict 
his own witness. 


PPEAL from the District Court of the Parish of Pointe Coupée, Robdert- 
son, J. W. H. Cooley, for plaintiffs. Provosty, for defendant and ap- 
pellant. 

Bucuanan,J. This record offers a lamentable example of the manner in 
which a settlement of a small succession may be burdened with unnecessary 
costs. We have here, in a transcript of two hundred pages, the history of three 
suits, brought by the same heirs, against the same mandataries, to recover 
the share of the former in an inheritance of which the latter had the manage- 
ment; the two first of which suits were dismissed, and the third resulted in the 
payment of three hundred and sixty-five dollars, which is fully sustained by 
the evidence, and from which, nevertheless, both parties have appealed. 

Cesain Olinde died in the parish of Pointe Coupée, in the year 1836, 
leaving a numerous progeny by two marriages. One of his daughters, Manon 
or Marie, died shortly after him, leaving four children, who were collectively 
entitled, by representation, to one-ninth part of their grandfather’s succes- 
sion. On the 27th April, 1841, Hubert Olinde, as natural tutor of those 
children, Celanie and Eugenie, and Baptiste Olinde, one of the sons and 
co-heirs of the deceased Cesain Olinde, by notarial act before Samuel Bush, 
notary in Pointe Coupée, constituted and appointed Jean Laurans and Laurent 
Chitz their. general and special attorneys in fact, for everything necessary for 
the settlement and liquidation of the estate of their ancestor. Four days 
afterwards, the same parties, joined by two other co-heirs of Cesain Olinde, 
his daughters, Julie and Pélagie, made another procuration, by authentic act be- 
fore Gustave Delaman, notary in Pointe Coupée, for the same purposes, to the same 
attorneys in fact. Theonly difference between the two procurations is that in the 
last the mandataries were authorized to act either jointly or separately. Under 
these powers of attorney Lawrans and Chitz acted in a partial partition of 
the estate of Cesain Olinde, which took place in August, 1841, and in making 
collections and payments on account of their principals through a series of 
years. In May, 1845, Julie Olinde revoked her mandate to Lawrans and Chitz 
and constituted Charles Poydras ber attorney in fact in relation to the inheri- 
tance of her grandfather. In the month of June following, Poydras, as attor- 
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ney in fact of Julie Olinde, settled with Lauwrans, whom he styles “un des 
liqnidataires de la succession Césain Olinde,” and gave him a receipt in full 
for “‘ce qui revient 4 la dite dame, d’aprés le réglement final de la dite 
succession.” 

In May, 1850, Celanie and Eugenie brought suit against the representa- 
tives of Laurans and Chitz, who were both dead, for their portion of their 
grandfather’s estate, collected by them under the powers aforesaid, and 
stating the amount of the same at $2,157 57—which is the amount stated as 
their share in the partial partition of August, 1841. In March, 1851, this suit 
was dismissed on motion of plaintiff’s counsel. 

In September, 1851, another suit was brought by Celanie and Julie against 
the representatives of Zaurans and Chitz for the same object as the former 
suit, stating the amount due plaintiffs at $1,464, after giving a credit for sums 
received on account, of $1,561. This suit was dismissed by judgment of 
court, in April, 1852, on some exception which we do not find in the record. 
It is to be observed that the counsel of plaintiffs in the second suit was Mr. 
Mahoudeau, who did not represent Celanie Olinde either in the first suit 
brought in 1850, nor in the present action, but who had an intimate acquain- 
tance with all that has been done in the settlement of Cesain Olinde’s succes- 
sion, and who was a witness in the present case. Indeed it was upon his evi- 
dence that the District Judge has fixed the amount due to Celanie, in the 
judgment appealed from. 

Finally, in September, 1852, Celanie and Julia Olinde instituted the present 
action through different counsel from those previously employed, claiming $3,500 
as their share in their grandfather’s succession, charged as having been 
jointly received by Lawrans and Chitz, and without any credit given. A great 
deal of evidence has been taken, and the result was, as already stated, in June, 
1854, a judgment in favor of Celanie against the succession of Zaurans for 
$365 25. As to Julia Olinde, there was judgment of dismissal. 

The only parties before this court are Celanie Olinde, wife of Gebhart, and 
Auguste Provosty, administrator of Laurans ; both of whom have appealed. 

The judgment of the court below proceeds upon the ground that the attor- 
neys in fact of the plaintiff are bound jointly for acts jointly done and moneys 
jointly received, under the powers of attorney in evidence. This is in accor- 
dance with Art. 2983 of the Code. There has been an attempt to show that 
Chitz was the sole agent of plaintiffs, but, as the Judge below correctly said, 
this attempt has failed. All sorts of evidence seem to have been offered and 
received on this point—declarations of Zauwrans—loose memoranda of Chitz— 
mutual receipts passed between them, impressions of witnesses, &c. This has 
been the subject of a bill of exceptions, Which we would examine now minutely 
if the objectionable evidence had appeared to have exercised a prejudicial 
effect upon plaintiffs’ case. But the Judge, ina very carefully prepared opinion, 
has separated the wheat from the chaff in the evidence, and has thus spared 
us a good deal of labor. 

Another bill of exceptions relates to the admission of evidence to contradict 
a witness introduced by the party who sought to contradict him. We think, 
under the circumstances, the court did not err. A procuration under private 
signature (of Julia Olindeto Charles Poydras) signed with the ordinary mark 
of the constituent, was attested by those subscribing witnesses, two of whom 
were living, and in court at the trial. The first of those witnesses, Martin 
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Major, being called, swore that his name at the bottom of the paper as wit- 
ness, was not written by him. The other subscribing witness was asked whethé? 
he did not see the first one sign his name to the paper, and answered affirma- 
tively. He also proved his own handwriting, and the mark of the constituent. 
The party who had offered both those witnesses, then asked the court to ap- 
point experts to compare the name of Martin Major, at the bottom of the 
procuration, with admitted signatures of the witness, for the purpose of con- 
tradicting him, which the court ordered. This is clearly an exception to the 
ordinary rule that a party cannot contradict his own witness. Being the sub- 
scribing witness of the paper, the party who wished to make use of the paper 
as evidence, was bound to produce him, if he could be had. But that very 
necessity is a reason for protecting him against the defective memory, or wilful 
prevarication of the witness. 1st Greenleaf’s Evid. § 447. 

It is needless for us to notice those points which have been made in argu- 
ment, in relation to the interest of the plaintiff, Julie Olinde, as she has not 
appealed from the judgment dismissing her action. 

Judgment affirmed ; costs of both courts to be paid by the defendant, Au- 
guste Provosty, administrator of the succession of Jean Laurans. 


Duniar, Moncure & Co. cv. G. R. Price. 
Where an appeal bond is not valid at the time itis given, the defects cannot afterwards be cured. 


PPEAL from the District Court of the Parish of Concordia, J.* 

R. & H. Marr and H. B. Shaw, for plaintiffs and appellants. Stacy & 
Sparrow, for defendant. 

Voornigs, J. The defendant, George R. Price, has moved to dismiss the 
appeal in this case on several grounds, among others, “that no bond payable to 
the defendants, or either of them, has ever been executed as required by law 
to authorize an appeal.” 

This action was instituted against the defendant for the recovery of a debt, 
and also for the revocation of an alleged contract of sale made by him to 
William Elgin, on the ground of fraud and simulation. No evidence appears 
to have been introduced on this branch of the action, and it does not appear 
from the judgment that the Judge, @ quo, passed upon it. 

The appeal is devolutive. The plaintiffs and appellants as principals, and Henry 
B. Shaw as surety, in the bond, “are held and firmly bound unto the firm of 
Dunlap, Moncure & Co., in the sum of one hundred dollars,” &c. 

It is urged by the appellants, in answer to the objection, that the insertion 
of their names as obligees in the bond was evidently a clerical error, and have 
offered, with the consent of the surety, to rectify the same. We are only per- 
mitted to inquire whether the bond was at the time the appeal was taken, such 
a bond as the law requires. It is perfectly clear that the bond in this case was 
null at the time the appeal was brought up, and cannot, therefore, be made 
afterwards valid by the substitution of one name for another. 











*It does not appear what Judge tried the case in the District Court. 





Saizan. 
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Demur The appellees have also filed a copy of a new bond, filed in the inferior 
Price. court on the 16th February, 1855, nine days after the transcript was filed 
< in this Court. This is clearly unavailable. 

- It is, therefore, ordered and decreed that the appeal be dismissed, at the ap- 
8 pellants’ costs. 















J. Lacnavup v. His+Wire. 





In a proceeding for a divorce, @ vinculo mutrimonii, based on a decree of separation from bed 
and board, obtained six years before, and on a continued abandonment, the absent spouse may 
be cited through a curator ad hoc. 

C. ©. 148. 

PPEAL from the District Court of the Parish of Pointe Coupée, Cooley J. 

W. Beatty, for plaintiff and appellant. Muhoudeau, for defendant. 

Sporrorp, J. Petitioner sued for a divorce, a vinculo matrimonii. He alleged 
that on the 15th February, 1848, he obtained a decree of separation from bed and 
board against his wife, in the District Court for the Parish of Pointe Coupée, 
where the present suit was brought; that the decree was based on the ground 

of abandonment of the conjugal domicil by the wife, and was preparatory to a 
divorce, which he hoped ultimately to obtain; that more than six years had 
elapsed since the rendition of said decree, and no reconciliation had since taken 
place, but that his wife still continued to reside in France; wherefore he 
prayed that she be cited to answer, through a curator ad hoe. 
A curator ad hoc was appointed by the Judge, who excepted that upon the 
face of the petition it appeared that the court was without jurisdiction, and 
that the appointment of a curator ad hoc in the case was not sanctioned by 
law, as the defendant had no property in the State, and a judgment against 
her could not be executed. 

The District Judge sustained the exception, and the plaintiff appealed. 

The statute of March 19th, 1827, § 4, (Bul. and Cur. p. 285) authorizes a 
decree of divorce, a vinculo, upon proof of abandonment for the space of five 
years, and upon exhibiting a decree of separation of bed and board rendered a 
two years previous to the application for divorce, with evidence that no subse- ~ 
quent reconciliation between the parties had taken place. By the Code aban- 
donment is made a ground of separation from bed and board. In a suit of 
that character, if the defendant be absent the summonses to return and notifi- 
cations of judgment must be made upon him or her at the place of residence 
of the attorney who shall be appointed to him or her for that purpose. C. 4 
C. 148. 

The appointment of an attorney ad hoc to represent the absent spouse, who 
has abandoned the matrimonial domicil, and left the State, being specially Ps 
authorized by law in the preliminary proceeding for separation, which forms 4 
the basis of an ultimate decree of divorce, when no reconciliation takes place, 
it is a reasonable inference that the same constructive citation was intended by 
the Legislature to be adopted in the final proceedings against the party who 
persists in such a violation of conjugal duty. Ciéim quid conceditur, conceditur 
et it per quod pervenitur ad illud. Judgment reversed, exception overruled, 
and cause remanded for further proceedings, appellee paying costs of appeal. 
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Bucnanan, J. dissenting, with whom concurred Voornims, J. The one 
hundred and fourteenth Article of the Odnstitution of 1852, has wisely 
prohibited the Legislature from granting divorces. It would not be diffi- 
cult to demonstrate, that any State Jaw which has granted a divorce, was a 
violation of the Constitution of the United States. Such a.law impairs the 
obligation of a contract. To the judiciary belongs the power-of declaring a 
contract anriulled or no longer operative, upon the complaint of the party ag- 
grieved, and after hearing all the parties and the evidence adduced by them 
respectively. But this high power is to be exercised strictly within the limits 
prescribed by law, more especially when the contract impeached is one which 
may, in many respects, be said to constitute the foundation of civilized so- 
ciety. 

The suit is for a divorce, prayed for on the ground of a jedquent of separa- 
tion of bed and board, rendered six years previously. 

If the separation was decreed, as alleged, on the ground of abandonment of 
the conjugal domicil, it is singular that the petition for separation should have 
stated, as alleged, that that suit was “merely preparatory to a divorce,” for 
the form of proceeding sanctioned by our law in such cases, so far from being 
on its face a preparation for a divorce, is, on the contrary, an invitation to union. 
See Civil Code, Art. 141, and following. In that proceeding, the law allows an 
appointment of a curator ad hoc in case of absence from the State of the de- 
fendant. C. C. 143. But in a suit for divorce the law only authorizes the ap- 
pointment of an attorney to represent the absent defendant in one case, viz: 
when the party defendant has been charged with an infamous offence, and has 
fled from justice. Act of 1832, Bull. & Curry, page 286. I conclude that the 
defendant cannot be brought into court through an attorney or curator ad hoc 
in any other case. The general principle upon which such appointments are 
made, has been most judiciously settled by the late Supreme Court, restricting 
greatly the loose practice which previously prevailed. A citation by a curator 
ad hoc is, at best, but a fiction of law, as such it cannot be recognized as bind- 
ing except in cases distinctly and expressly pointed out by law. 

I think the judgment should be affirmed. 





J. B. C. Gazzo v. S. Baupor. 


A plea of partial payment after maturity, made by the drawer of a bill, without farther qualifica- 
tion, creates, in the absence of other evidence, the presumption that the bill had been presented, 
and notice of non-payment given to the drawer, or that he had no funds in the hands of the 
drawee. 


PPEAL from the District Court of the Parish of Lafourche Interior, Cole, J. 
Hall & Bush, for plaintiff. Belcher, for defendant and appellant. 
Sumett, C. J. It is an embarrassing task to apply legal principles to plead- 
ings and proceedings, so loose and anomalous as are presented in this cause. 
But on the whole, we are not prepared to say, the judgment was erroneous ; 
for the defendant pleaded a partial payment of ‘the bills after maturity, without 
alleging or showing that the payment, which was admitted at the trial, was 
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made with any qualification at the time of payment. In the absence of con- 

trary evidence, it may be inferred from this payment by the drawer after matu- 

rity, that the bill had been presented and notice of non-payment had been 

given, or that the drawer had no funds in the hands of the drawee, or was 

otherwise without defence. We have here the simple fact of a partial pay- 

ment by the drawer after maturity, without any evidence of antecedent laches. 
Judgment affirmed, with costs. 


Wiss, Patsrs & Co. vr. W. M. Bentox. 


Plaintiffs received the note sued on, which is not negotiable, after maturity, and with notice of equi- 
ties against it. Held : Their rights are not greater than the payee from whom they took it. 


PPEAL from the District Court of the Parish of Carroll, Perkins, J. 
Stacy & Sparrow, for plaintiffs. Selby, for defendant and appellant. 

Srorrorp, J. The plaintiffs are transferees of a note given by the defendant 
to John L. Willson, for the purchase of a tract of land in the parish of Car- 
roll, upon which the vendor retained his privilege and a special mortgage. 

The note is not negotiable in its form, and was transferred to the plaintiffs 
long after maturity. Moreover, the notayial act of transfer, as well as the 
note itself, gave them notice of its consideration and of the equities new 
pleaded by the defendants. They, therefere, stand in no beter position than 
Williams himself would, were he the party plaintiff. P 

The note is, on its face, a conditional obligation : 

“Provipence, Nov. 11, 1846. 

“Twelve months after date, I promise to pay to John ZL. Willson, the sum of 
$1,450, for value received, with eight per cent. per annum interest from matu- . 
rity until paid, subject to the stipulations in the deed of even date with this 
note, for the purchase of lot of land No. 16, township No. 20, of range No. 13 
east. 

“ (Signed,) W. M. Benton.” 

Referring to the deed identified with the note, we find the following clauses : 
“The said Willson hereby warrants and defends unto the said Benton, a good 
and valid title to the said land against the claims of all persons whatsoever; 
and stipulates to have removed all and every incumbrance that may now exist 
thereon, and to deliver to the said Benton a patent which the said Willson says 
has issued from the United States to D. O. Barton, B. Hempkin, or himself, or 
to have the same patent recorded in the office of the recorder of mortgages for 
this parish, within twelve months from this date; and that the mortgage 
retained on said lot for the payment of the note given by the said Willson with 
Thomas R. Patten, security, for the purchase of said lot of land at the probate 
sale of the succession of D. 0. Barton, shall be erased and discharged by said 
Willson, within twelve months from this time; that if the said patent shall not 
be produced and the said mortgage erased and discharged at the end of twelve 
months, and all other incumbrances removed from the said lot of land, then 
the note executed is not to bear interest from the maturity thereof, but only 
from the time said stipulations are complied with.” 
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Giving a fair and reasonable interpretation to this portion of the deed, we 
must infer that the defendant contracted his obligation to pay upon a suspen- 
sive condition. The note was not intended to be exigible until the vendor com- 
plied with his stipulations to remove the incumbrances from the land sold, and 
to procure the patent specified in the act of sale. 

The evidence leads us to the conclusion, that neither has been done, and the 
suit was therefore prematurely brought.. None of the mortgages alluded to 
appear to have been erased. No patent appears to have been issued either to 
Barton, Hempkin or Willson. In 1851, the land was patented to Zephariah 
Liles and Jane Carrick, persons who are not shown to have any priority with 
the vendor, and whose title must therefore be presumed to be adverse to his. 

The plaintiffs have made no attempt to explain these facts, or to excuse 

Willson or themselves for not complying with the stipulations of his deed. 
They rely upon a nice verbal construction of this instrument, and seek to re- 
strict the effect of the vendor’s stipulations to the question of interest alone. 

As we think they had a deeper meaning than that, the judgment must be 
reversed, and the plaintiff’s petition dismissed as in case of non-suit, with costs 
in both courts. 
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Joun Biro v. J. L. Lospett. 


Rule for computing interest where there have been partial payments. Calculate the interest on the 
principal from the maturity of the debt, till the day of a partial payment, and add the interest to 
the principal ; deduct the partial payment from the amount, the balance continues to bear interest 
until the next partial payment, and so on unless the payment made is not sufficient to extinguish 
the interest then due. But where the payment is not sufficient to extinguish the interest then due, 
if a new balance is struck by deducting such payment from the aggregate of the principal and 
interest, and the balance taken asa new principal, the interest will be compounded. So, if the 
payment be less than the interest due, the surplus of interest must not be taken to augment 
the principal. 


PPEAL from the District Court of the Parish of West Baton Rouge, 
Robertson, J. Brunot, for plaintiff. 
Lobdell, for defendant and appellant. 


Sporrorp, J. There was error to the prejudice of the appellant in capitaliz- 
ing the interest on the 19th May, 1851; the payment of $358 09 then made, 
did not equal the interest which had accrued. 

The rule for computing interest where there have been partial payments, is 
well settled. Interest should be calculated from maturity of the debt, till the 
day of a partial payment and added to the principal, and then the partial pay- 
ment be deducted from the amount, the balance to continue to bear interest 
until the next partial payment, and so on, unless the payment made is not suf- 
ficient to extinguish the interest then due. Martenstein v. His Creditors, 8 
Rob. 9. Estebene v. Estebene, 5 An. 738, 

But, when the payment is not sufficient to extinguish the interest then due, 
if a new balance is struck by the deducting such payment from the aggre- 
gate of the principal and interest, and this balance taken as a new principal, 
to-bear interest thence forward, it is obvious -that the interest will be com- 
pounded. 
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So, if the payment be less than the interest due, the surplus of interest must 
not be taken to augment the principal. Connecticut v. Jackson, 1 Johnson's 
Ch. R. 17. Story v. Livingston, 13 Peters, 349. 

There is also a mistake of twenty dollars against the defendant in casting 
interest upon the note for $5,500. 

This must be deducted from the amount of the judgment, and the interest 
must also be reduced in conformity with the rule already stated. 

There is no evidence in the record to sustain the other grounds of complaint 
set forth in the appellant’s brief. 

It is therefore ordered, that the judgment of the District Court, as against 
the defendant, Zobdell, be reversed; and, proceeding to render such judgment 
as should have been rendered in the court below, it is ordered, adjudged and 
decreed, that the plaintiff, John Bird, recover of the defendant, John L. Lob- 
dell, the sum of seven thousand four hundred and thirty-seven dollars and 
nine cents ($7,437 09), with interest at the rate of eight per centum per an- 
num upon the sum of five thousand and five hundred dollars from the 19th of 
May, 1851, until paid, and ten dollars costs of protest and copies, and all costs 
in the District Court; and that the plaintiff's special mortgage, a copy 
whereof is annexed to his petition, be recognized and enforced, and the prop- 
erty therein described, seized and sold according to law, to satisfy this judg- 
ment. It is further ordered, that the plaintiff pay the costs of this appeal. 





W. R. Peck v. E. M. Bemiss, et al. 


To maintain a petitory action against the defendant, who is not a mere trespasser, but holds under 
deeds on their face, translative of property, the plaintiff must make out a better title as owner. 

Plaintiff claims the land in controversy, under an instrumentin these words: “ Be it known and re- 

membered, that on this, the 23d day of September, 1847, that I, Don F. Sims, agent of John H 
Overton, of Opelousas parish, have this day agreed to sell, as agent aforesaid, to William R. 
Peck, the following described tract of land, [the land is here described] on the following terms 
{which are stated in the instrument.) Done and signed in the presence of Wm. Amonetr, 
D F. Smas, Agent. I hereby accept the foregoing saleand am ready to comply on my part as 
soon as possession is given. “ Wittiam R. Peck.” 

At the time, and for many months previous, to the knowledge of Peck, the defendant was in posses- 
sion and engaged in preparing the land for cultivation.” 

In construing this instrument the court held : This is a promise of salewhich did not make Peck the 
ownerof theland. It gave him only the right of becoming so at a future time. It created in 
his favor an obligation binding upon Overton, and by which, if he refused voluntarily to comply» 
he could be judicially constrained to a specific performance, or subjected, if he had put it out of 
his own power to comply, to an action of damages. Until a voluntary or forced execution of 
the promise, the ownership did not pass to Peck. 

©. C. 2487. 


PPEAL from the District Court of the Parish of Madison, Perkins, J. 
ak Amonett, and Stacy & Sparrow, and Bradford, for plaintiff. ustis and 
Roselius, for defendant. Hyama, for the heirs of Winn, called in warranty. 
Sumew, C.J. Our first inquiry in this cause is, as to the character of the 
action. Its character will be obvious upon a statement of the material aver- 
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ments of the petition and answer. Deck, who brought suit in November, 1848, 
alleges that he is the owner of a tract of land in the parish of Madison, 
which he describes. He admits that the defendant is in possession, and prays 
that he be adjudged the lawful owner, placed in possession, and quieted in his 
title. The defendant answers that she is the lawful owner of the tract, alleges 
an open and undisputed possession since October, 1846, and recites her titles 
as owner. 

The action is, therefore, clearly petitory. 

To maintain it against the defendant, who is not a mere trespasser, but 
holds under deeds on their face translative of property, the plaintiff, on whom 
the burden lies, must, according to principles too well settled to require discus- 
sion, make out a better title as owner. Causa idonea ad transferendum 
dominium. 

This brings us to a vital question in this cause, which is, whether the title 
exhibited by the plaintiff is a title translative of ownership? For, if it be not, 
there is no foundation for this petitory action. 

The instrument under which the plaintiff claims is in these words : 


Strate or Lovrstana, 
Parish of Madison. } 


Be it known and remembered that on this, the 23d day of September, 1847, 
that I, Don F. Sims, agent of John H. Overton, of Opelousas Parish, have 
this day agreed to sell, as agent aforesaid, to William R. Peck, the following 
described tract of land, (to-wit,) the north half of fractional section number 
fifty-seven, containing one hundred and sixty acres, more or less, on the fol- 
lowing terms, (to-wit:) At ten dollars per acre; one-third of which is to be 
paid cash, when possession is given, and the balance in one and two years, at 
eight per cent. interest after due, with a mortgage on the land sold to secure 
payments. 

DON. F. SIMS, Agent. 


Done and signed in the presence of 
Wm. Amonert. 


I hereby accept the foregoing sale and am ready to comply on my part as 
soon as possession is given. 
Ww. R. Peck. 
. The above lands is the n. 4 of fractional Section No. 57, Township No. 18, 
of Range No. 13, East. 


Upon the same instrument, in a different handwriting, except the signatures, 
is the following certificate : 


Strate or Lovurstana, 
Parish of Madison. t 

Before me, Jacob C. Seale, Recorder in and for said Parish, personally came 
and appeared, Don F. Sims and William R. Peck, both residents of the parish 
of Madison, in the State aforesaid, who acknowledged that they executed and 
signed the foregoing instrument on the day and date therein written, and for 
the purposes therein expressed, and that the land conveyed by said instrument 
is the north half of fractional section No. fifty-seven, in township No. eighteen 
of rangé No. thirteen east. In testimony of which, I have said appearers to 
21 
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sign their names hereto, in presence of James Crandell and Richard N. Graves, 
competent witnesses, who sign witi: said appearcrs and me, Recorder, after due 
reading hereof, on this tenth day of April, eighteen hundred forty-eight. 
WM. R. PECK, 
DON. F. SIMS. 
R. W. Graves, 


J. L. Cranpe.t. 
J. C. SEALE, Recorder. 


Srate or Louistana, Parish of Madison. 

Recorded in Conventional Record Book B, pages 547 and 548; also in No- 
tarial Record Book ©, page 66. Witness my signature and official seal, this 
10th April, 1848. J. C. Seaue, Recorder. 

We shall overlook the grave questions which concern the authority of Sims 
to make this contract, the authority of another agent, Wilson, to approve it, or 
its tacit approval by Overton. Assuming the authority for the purposes of 
the only discussion which we deem material, we limit ourselves to the conside- 
ration of the meaning and legal effect of this instrument. 

In the search for the intention of the parties, we are to look to the whole 
language of the instrument, and the surrounding circumstances to which the 
instrument itself points. The plaintiff treated with Sims as an agent. The 
letters of instruction from Overton to Sims, then in his possession, construed 
in their most liberal sense possible, did not clothe him with authority to sign 
deeds of sale. The instrument, on its face, implies an inability then to give 
possession of the land, and at the time, and for many months previous, to the 
knowledge and before the eyes of Peck, Mrs. Bemiss was in possession and en- 
gaged in preparing it for cultivation and erecting a building, which stands 
partly upon it. Construing the language of the deed, with the aid of these 
surrounding circumstances to which the deed itself, by implication, points, our 
minds are brought to the conclusions, that the instrument is a promise of sale, 
a reciprocal promise, by which Sims, for Overton, engaged himself to sell the 
land to Peck at a future time, and Peck engaged himself to purchase it when 
possession should be given, on the terms of cash and credit designated in the 
instrument. 

It remains to inquire what is the legal effect of such a contract with respect 
to the transmission of ownership. The contract, to this day, has never been 
executed, although a suit has been brought by Peck against Overton, to enforce 
a specific performance ; and the question is, what rights passed by the instru- 
ment itself, assuming the authority of Sims to sign it. 

This reciprocal promise of sale did not make Peck the owner of the land. 
It gave him only the right of becoming so at a future time. It created in his 
favor an obligation binding upon Overton, and by which, if he refused volunta- 
rily to comply, he could be judicially constrained to a specific performance or 
subjected, if he had put it out of his own power to comply, to an action for 
damages. Until a voluntary or forced execution of the promise, the ownership 
did not pass to Peck. 

It is true that the 2437th Article of our Code declares, that a promise to 
sell amounts to a sale, when there exists a reciprocal consent of both parties, 
as to the thing and the price thereof, or as it is said in the French text, La 
promesse de vendre vaut vente, lorsqu’il y a consentement réciproque des deux 
parties sur la chose ect sur le prix. But that we are not to take these emphatic 
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expressions au pied de la lettre, and recognize no difference between a sale 
and a promise to sell, is obvious from other provisions of our Code, from the 
history of the corresponding article of the Napoleon Code from which our own 
is taken, and from a just appreciation of the nature of things and the sugges- 
tions of common sense, applied to the practical dealings of men with each 
other. The law would be censurable for a strange violation of the principles 
of reason and justice, and for a shortsighted view of expediency, if it deprived 
individuals of the right of making prospective agreements for a sale, or told 
them that if they make each other a reciprocal promise to buy and sell a 
thing a year hence, for example, that they should be absolutely considered as 
having made a present sale, with all the incidents of a shifting of the risk, 
revenues, accretion, &c., which pertain to a contract of sale. 

The antecedent history of the jurisprudence of France, from whose Code 
we have taken this article, and which is luminously considered by Marcadé, is 
a satisfactory key to the true meaning of the expressions—La promesse de 
vendre vaut vente. It seems to have been dictated by a desire to put at rest 
the question which had divided learned minds, whether a promise of sale cre- 
ated such an obligation as entitled the promissee to an action for specific per- 
formance, or simply an action for damages. It is in this sense the Code speaks, 
as we think that author has justly remarked—La promesse de vendre vaut 
vente, c’est 4 dire, oblige 4 passer le contrat. 

Being of opinion that the plaintiff has not shown a right to maintain a 
petitory action, his suit against Mrs. Bemiss must fail. The reversal of his 
judgment against the defendant, carries with it a reversal of the judgment as 
to the warrantors. 

The judgment in favor of the plaintiff against Overton, who was cited by 
Mrs. Bemiss as warrantor, is clearly irregular. His exception should have been 
sustained, and the plaintiff should have awaited the result of the suit azainst 
Overton for specific performance then pending. That this present suit should 
not have been brought at all until a voluntary or forced performance by Over- 
ton, follows from what has been already said in the consideration of the plain- 
tiff’s title. ' 

It is therefore decreed, that the judgment of the District Court be reversed; 
that there be judgment against the plaintiff and in favor of Mrs. Bemiss, the 
defendant, and that the costs in both courts be paid by the plaintiff. And it is 
further decreed, that the right of said plaintiff against said John H. Overton, if 

any he has, be reserved, this decree being made without prejudice thereto. 








e. 
Bemiss. 
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A. Leseav et al. v. L. H. Trupgav, Testamentary Executor. 


The will of George Lebeau contained the following clause: 

“TJ, the undersigned, George Lebeau, in the enjoymeat of my intellectual faculties, wishing to put 
my affairs in proper order, and to make my last will, and to make known the persons to whom I 
bequeath my property : 

*“* After my debts paid, my property shall be divided in equal proportions, among the persons herein- 
after named, that is to say, L. L., P. B.,J. D., BE. B., J. B., E. W., L. G., L. H. T. 

« Thave hereinbefore mentioned the names of the persons to whom I bequeath all my property’ 
these are my last testamentary dispositions. I will that they shall be respected.” 

Held : The legacy is made without the testator’s having assigned the part of each co-legatee. “The 
assignment of the parts of each co-legatee,” (C. C. 1700,) contemplates an express specification 
and assignment of the respective portions of the legatees, calling each to his particular portion, 

There is not that specific and distinct assignment of the parts necessary to constitute a distinct 
legacy to each, of distinct portions of the estate. The testator has called the legatees conjointly to 
partake equally in the totality of the estate, and mentioned the equality of their portions, for the 
purpose of regulating the distribution of the totality. The right of accretion takes place, under 
these clauses. 

In the interpretation of a will, the true intentions of the testator are to be searched for, as deduci. 
ble from the whole language of the instrument. If there be obscurity er doubt as to the meaning 
of the testator, in any particular clause, other clauses are to be brought in juxtaposition, an in- 
terpretation must be deduced from all of them, if possible, which will make them all harmonize. 

©. CO. 1699, 1700, 1701, 1702. 

The intention of the testator is to assign to each of the persons named in the will, a particular por- 
tion in the preperty bequeathed --the assignment of the portion being direct; it is a declaration as 
to the part each legatee shall receive in the distribution to be made of the net estate; not a par- 
tition of the legatees among themselves, but an assignment of a portion te the legatees severally ; 
hence there is no right of accretion. Buchanan, J., with whom Voorhies, J., concurred, dis- 
senting. 


PPEAL from the District Court of the Parish of Point Coupée, Cooly, J. 
Provosty, for plaintiffs and appellants. U. B. & E. B. Phillips, for de- 
fendant. 

Sue, C.J. This case presents a question of the right of accretion under 
a testamentary disposition made in favor of eight legatees, by the following 
will :* 

Je, soussigné, George Labeau, jouissant de toutes mes facultés intellectuelles, 
voulant mettre ordre 4 mes affaires et faire connaitre mes derniéres volontés 
ainsi que les personnes auxquelles je légue mon bien. 

Je vais parler premiérement de mes dettes. Je dois 4 Mademoiselle Emma 
Bertrand, comme son tuteur, pour les droits héréditaires provenant de ses 
pére et mére, une somme de cing cent vingt piastres, ci: $520. C'est A peu 
prés tout ce que je dois, hormis deux petits comptes de marchands. 

Je déclare que je donne la liberté 4 mon petit négre nommé Péric?és ; il res- 
tera sous la surveillance d’ Elizabeth Wilson, f. d.c.1., jusqu’a lage de vingt-un 
ans, au cas que la dite Elizabeth viendrait 4 mourir, je le recommande aux 

*I, the undersigned, George Lebeau, in the enjoyment of my intellectual faculties, wishing to put 
my affairs in proper order, and to make my last will, and to make known the persons to whom I be- 
queathe my property : 

I will first mention my debts. Lowe to Miss Emma Bertrand, being her tutor, by reason of her 


hereditary rights, growing out of the successions of her father and mother, the sum of $520. This is 
about all I owe, with the exception of two small accounts due merchants, 

I declare that I give freedom to my young negro boy named Pericles ; he shall remain under the 
superintendance of Elizabeth Wilson, f. c. w., until he shall attain the age of twenty-one years. 
In case that the said Zlizabeth should die, I recommend him to the care of Madam Groussard, until 
he comes to his majority. After my debts paid, my property shall be divided, in equal portions, 
among the ——— hereinaftcr named, that is to say, Lesine eau, Polixene Bertrand, John De- 
moruelle, Emma nd, Jean Bertrand, Elizabeth Wilson, Laure Grousard, L, H. Trudeau. 

Ihave hereinbefore mentioned the names of the persons to whom I bequeathe all my property. 
these are my (ast testamentary dispositions. I will that they shall be respected. 

Fausse Reviere, 21 Juen, 1558. Georce LeBeau. 
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soins de Madame Grousard jusqu’a sa majorité. Aprés mes dettes payées mon 
bien sera partagé par portions égales aux personnes ci-aprés nommées savoir: 
Lezine Lebeau, Polizene Bertrand, John Demoruelle, Emma Bertrand, Jean 
Bertrand, Elizabeth Wilson, Laure Grousard, L. H. Trudeau. 

J’ai mentionné ci-dessus les noms des personnes auxquelles je légue tout 
mon bien, ce sont mes derniéres volontés. Je veux qu’elles soient respectées. 

Fausse Riviére, 21 Juin 1853. 

Georce Leseav. 

In the interpretation of this will, we are to search for the true intention of 
the testator, as deducible from the whole language of the instrament which he 
has framed to express his last wishes. If there be obscurity or doubt as to his 
meaning in any particular clause, we are to bring other clauses in juxta-posi- 
tion with it, and deduce, if possible, from all, aninterpretation which will make 
them all harmonize. . 

Appreaching the will before us in this spirit, I find no difficulty in discover- 
ing the true intention of the testator. I read the will thus: I desire to dispose 
by this will, of all that I possess, and in no respect to die intestate. I wish my 
debts first paid; I liberate my slave; I give all the residue of my property to 
Lezine Lebeau, Polixene Bertrand, John Demoruelle, Emma Bertrand, John 
Bertrand, Elizabeth Wilson, Laure Grousard, L. H. Trudeau, to be equally 
divided among them. No one else is to participate in my estate. They are 
the persons to whom all my property is to be given. This is the true substance 
of the will, its unmistakable intention. 


To say that by the failure of the legacy as to any one of these eight benefi- 


ciaries thus jointly constituted his universal legatees, any other person than 
they should profit, is to fly in the face of the testator’s clear and unequivocal 
intention; and surely such a result should not be permitted, unless there be 
some insuperable provision of law to override that intention. It is not sug- 
gested that it can be found any where but in Arts. 1699 and 1702 of our Code. 
Article 1700 declares, that accretions shall take place for the benefit of the 
legatees, in case of a legacy being made to several conjointly; and that the 
legacy shall be reputed te be made conjointly, when it is made by one and the 
same disposition, without the testator’s having assigned the part of such co-lega- 
tee in the thing bequeathed. Article 1699 declares, that the right of accretion 
relative to testamentary dispositions, shall no longer subsist, except in the cases 
provided for in the Arts. 1699and 1701. And Article 1702 declares that except 
in the cases prescribed in the two preceding Articles, every portion of the suc- 
cession remaining undisposed of, either because the testator has not bequeathed 
it, either to a legatee or to an instituted heir, or because the heir or the legatee 
has not been able, or has not been willing to, accept it, shall devolve upon the 
legitimate heirs. 

Now here, the legacy is made by one and the same disposition. Is it made 
without the testator’s having assigned the part of each co-legatee in the thing 
bequeathed? I think it is. 

“ The assigning of the parts of each co-legatee,” means something more than 
is comprehended in the language of this will, which, according to my under- 
standing of it, simply directs their participation of his whole estate in equal 
portions. I apprehend the terms used in the Code contemplate an express 
specification and assignment of the respective portions of the legatees, calling 

-each to his particular part. But in the present case, there is not that specific 
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and distinct assignment of the parts, which, in my judgment, is necessary to 
constitute a distinct legacy fo each, of a distinct portion of the deceased's for- 
tune. He appears to me, on the contrary, to have called them conjointly to 
partake equally in the totality of his estate, and has mentioned the equality of 
their portions for the purpose of regulating the distribution of that totality, 
They are conjointly his universal legatees. 

Judgment affirmed, with costs. 

Mr. Justice Oapex, and Mr. Justice Sporrorp, concurring. 

Bucnanan, J. (with whom concurred Voornies, J.,) dissenting. George 
Lebeau died in the year 154, leaving an olographic testament, which was ad- 
mitted to probate and execution, and which contained the following clause : 

“ Aprés mes dettes payécs, mon bien sera partagé par portions égales aux 
personnes ci-aprés nommées, savoir; Lezine Lebeau, Polixene Bertrand, John 
Demorueille, Emma Bertrand, Jean Bertrand, Elizabeth Wilson, Laure Grou- 
sard, L. H. Trudeau.” 

The heirs at law of George Lebeau, who are his brothers and sisters, and 
nephews and neices, bring this action, to set aside the will, as being invalid in 
law and in form. Their petition avers, that, even should the will be held te be 
valid in form, two of the legacies contained therein are illegal, to wit, the legacy 
of freedom to a slave named Pericles, and the legacy of one-eighth of the suc- 
cession to Elizabeth Wilson, who was the concubine of the testator, and as 
such, incapable of receiving from him by a donation mortis causéd. The heirs 
also attack certain donations inter vivos made by the deceased to the same Eli- 
eabeth. 

The defendants, who are the legatces mentioned in the clause of the will 
copied above, have excepted that the heirs at law are without interest to attack 
the will, because, even supposing Elizabeth Wilson to be incapable of receiving 
from the deceased, her portion in this estate will belong, by accretion, to her 
seven co-legatees. This exception was maintained by the District Court, 
and the suit dismissed. The plaintiffs have appealed. 

The first thing which demands our attention, is a motion to dismiss the ap- 
peal, on the grounds: Ist. That the appellants, being married women, have 
not been authorized by their husbands to take the appeal. 

2d. That certain parties interested in maintaining the judgment appealed 
from, have not been made parties to this appeal. 

Neither of these grounds are tenable. ‘There are many plaintiffs, and many 
defendants in this suit. Only a portion of the latter have made any appearance 
Those who have appeared, have pleaded, separately, the exception abovemen- 
tioned ; which having been taken under advisement by the court, the parties, 
at the end of the term, entered into a written agreement, “‘ that the Judge will, 
as soon as he has prepared his judgment on the exceptions of defendants, hand 
it to the Clerk of this court; that the judgment so rendered will have the 
same form as if rendered according to law in open court; and that, on furnish- 
ing a bond to the amount to be fixed by the court to answer for costs, the 
party cast will have the right of taking the case on appeal to the Supreme 
Court in New Orleans, on the 4th Monday of January next, without notice and 
without petition of appeal, and citing the appellees.” This agreement is the 
law of the parties who have signed it, and who are the same that move to dis- 
miss the appeal. 

It is not pretended that the appeal bond given was not in conformity to the 
agreement. That bond is not signed by the married women who are mentioned 
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as principals, but by their attorney. The authorization of these married women 
to bring the suit, is not understood as being contested; and they were clearly 
the party cast by the judgment appealed from. As to the objection, that three 
persons named in the motion should have been made appellees, being interested 
in maintaining the judgment, it may be replied, that two of the three were not 
cited in the court below, and the third, though cited, had made no appearance, 
nor had any default been entered against her. Besides which, the appeal bond 
is in favor of Louis H. Trudeau and others, legatees of George Lebeau, deceas- 
ed,” under which .general designation, the whole of the parties named in the 
motion, might, without impropriety, be included. 

Proceeding to the decision of the appeal, as well taken, we find the point 
upon which the plaintiffs’ action has been dismissed by the court below, to be, 
the accretion of inheritance—a doctrine which, according to Toullier, (vol. 5, 
No. 683,) “‘ passait avec raison pour la matiére la plus subtile et la plus épineuse 
du droit romain.” 

The extent of this right of accretion, as it was recognized by at least a por- 
tion of the Roman jurists, was much circumscribed by the Articles 1044 and 
1045 of the Code Napoleon, which are copied literally in the Articles 1700 and 
1701 of the Louisiana Code. According to the former of those articles, accre- 
tion only takes place in favor of those co-legatees who are joined by name in 
one and the same clause of the will, without the testator’s having assigned the 
part or portion of each co-legatee in the thing bequeathed. Under this legis- 
lation, a legacy of a thing, or of all the testator’s estate, to several persons in 
equal portions, does not give rise to a right of accretion in favor of one or more 
of those persons, in case the rest should beincapable of inheriting. But in the 
construction of the Article 1044, the French courts have made a distinction, as 
to whether the assignation de part is made by the testator in a disposing form, 
or in an executory form. 

Thus, if the testator say, “I leave my estate to Peter, Paul and James, in 
equal portions,” there is an assignation de part which precludes accretion ; but 
if he says, “I leave my estate to Peter, Paul and James, to be by them 
divided equally,” there is no assignation de part by the tesator; this form of 
expression, implying that the legatees are to take the thing bequeathed in an 
undivided form, although it is in the. contemplation of the testator, that they 
shall subsequently divide it equally among themselves. This distinction ap- 
pears very refined; and Marcadé, (Explication du Code Civil, Arts. 1044, 1045,) 
observes, thereupon, “Comment veut-on qu’un marchand, un eultivateur, et 
méme tout homme du monde, apercoive une différence aussi capitale entre ** Je 
léguemes biens 4 Pierre et & Paul, chacun pour moité” et “ Je légue mes biens 
4 Pierre et 4 Paul, pour se les partager chacun par moitié”? Est-ce que cette 
différence, si vraie qu'elle puisse étre, ne serait pas insaisissable pour les neuf 
dixiémes des citoyens.” In fact, the doctors of the French law are much divided 
upon the correctness of this distinction, sanctioned though it be by several 
decisions of the Court of Cassation. In citing these conflicting opinions, Mar- 
cadé joins Coin Delisle in refusing to adopt either, absolutely ; but concludes 
that the intention of the testator, as to the assignment of portions in the legacy, 
is to be gathered from the context, as a guide for the application of the right 
of accretion. The District Court, proceeding upon the rule of construction 
laid down by Marcadé, has found in the commencement and in the close of the 

will of Lebeau, expressions of his intention to dispose of the whole of his prop- 
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erty in favor of the eight persons named in the extract above quoted. Of that 
‘intention, we think with our learned brother of the District Court, that there 
‘can be no doubt. But the matter which we have to decide, is not the intention 
-of bequeathing the whole of his property to particular persons, but the intention 
-of assigning to each of those persons, a particular portion in the thing be- 
queathed. 

The expressions of the disposing clause are, “ aprés mes dettes payées, mon 
bien sera partagé par portions égales aux personnes ci-aprés nommées,” etc. 

It is very clear, from the context, that the words “mon bien” mean all the 
property of the testator. This property shall be divided, says the will, in 
equal portions, after the payment of debts. The assignment of the portion is 
here direct—it is made by the testamentary disposition. It is not, to be sure, 
an assignment of so much money to one, or of such a farm to another, but it 
is a declaration what part each legatee shall receive, in a distribution to be 
made of the net estate—aux personnes ci-aprés nommées: nota partiton by the 
legatees among themselves, but an assignment of a portion to the legatees 
severally. 

This is a very different form of expression from that which we find in the 
ease of Delaporte’s will, cited by Toullier, Duranton and Marcadé. “J’institue 
pour mes héritiers généraux et universels le sieur Planté et ses deux sceurs, 
mes trois neveux, pour par eux jouir et disposer de mon entiére hérédité, aprés 
mon décés, par portions égales, 4 leur volonté, en payant mes dettes.” 

It should be observed also, in reference to the construction of the Articles 
1700 and 1701, that our Code contains two articles, which are not found in 


the Code Napoleon, and which immediately precede and follow those two arti- 
cles. 


Articles 1699 declares, that the right of accretion relative to testamentary 
dispositions, shall no longer subsist, except in the cases provided in the two 
following articles : 

Article 1702 says: ‘‘ Except in the cases prescribed in the two preceding 
articles, every portion of the succession remaining undisposed of, either beeause 
the testator has not bequeathed it, or because the heir or the legatee has not 
been able, or has not been willing to accept it, shall devolve upon the heirs at 
law.” 

Had these articles existed in the Code Napoleon, we are not permitted to 
‘suppose that Marcadé would have maintained, as we find him doing, in opposi- 
tion to Duranton and others, that the right of accretion of legacies was not 
limited to the cases mentioned in Articles 1044 and 1045 of the French Code. 

I think the judgment appealed from should be reversed. . 
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M. A. Hocearr, Tutrix, vr. H. P. Morancy, Dative Executor. 


The mother, as natural tutrix of her minor children, is entitled to the seizin of an estate bequeathed 
to them as universal legatees of their grandfather, notwithstanding the will under which they 
derive appoints another person to the tutorship. 


The nomination by the grandfather in his will of a tutor to his grandchildren, to the prejudice of 


their surviving parent, is illegal, and the disposition null, and conside ed as not written. ©. C. 
1506. 


The nomination of tutor by last will, can only be made by thesurviving father or mother. C. C. 
275. 


PPEAL from the District Court of the Parish of Madison, Snyder, J. 
Stacy & Sparrow, for plaintiff. Hynes, for defendant and appellant. 

Bucnanan, J. (Ocpen, J., absent.) The plaintiff as natural tutrix of her 
minor children, who are the heirs of Nathaniel Hoggatt, deceased, claims of 
the defendant, dative executor of the last will of said Nathaniel Hoggatt, the 
seizin of the estate and an account of administration. Her right thereto is un- 
questionable, under Article 1664 of the Code. See also the case of Clague v. 
Claque’s Executors, 13th La. Rep. 5. There are no movable legacies, except 
one, which is not, however, a charge upon the estate administered by defen- 
dant, being devised upon the express condition that the legatee shall give a 
quit claim to the heirs of that estate, under pena!ty of forfeiture of the legacy. 
It is to be observed, that Nathaniel Hoygatt died possessed of property, both 
in Mississippi and Louisiana; and that the Louisiana estate alone is adminis- 
tered by defendant. 

The contest between these parties has grown entirely out of the peculiar 
phraseology of the following clause of Nathaniel Hoggatt’s will: 

“ Item :—I give, devise and bequeath to the legitimate children of my son 
Anthony, who may be living at the time of his death, or the legal descendants 
of such as may previously die, such portions as my son Anthony may, by deed 
or will, appoint; and in default of such Appointment, in equal portions, the 
descendant of every deceased child taking but one share, all the lands, slaves 
and movable effects belonging to me in the parish. of Madison, State of Louisi- 
ana, or which may be therein at the time of my.death. I appoint my said son 
Anthony, guardian of his said children, and will and require that he shall 
manage and control said lands, slaves and movable effects to the best advantage 
for said children, and with the increase thereof, provide for the general support 
and liberal education of said children and their descendants according to his 
judgment and discretion. I further will and devise, that as each of said chil- 
dren shall arrive at the age of twenty-one years or marry, that said Anthong™ 
shall set apart and give the usufruct of a portion of said property to such child 
to such amount as he deems just; after which, he shall not be accountable for 
the receipt or disbursement of the income of such property so set apart, nor 
for the support of the child so advanced. I wish it-well understood, that if 
Anthony should die before his children arrive at the age required by this will 
to take charge of the property, in that case I wish my executors to take charge 
of every species of property herein mentioned for my son Anthony's children, 
and act according to this will.” 
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: Hocaitr Anthony Hoggatt died shortly ‘after his father; and the plaintiff has qua li 
Moraxcr. fied in Mississippi, the place of her residence, as guardian of the five children, 
issue of her marriage with Anthory; and also in Louisiana, as natural tutrix 
of said minors. 
So far as regards the institution of heir contained in the foregoing testamen- 
tary disposition, it is perfectly distinct, intelligible and legal. But when the | 
: testator proceeds to nominate a tutor for his grandchildren, whom he has thus 
instituted his heirs, and that, to the prejudice of the right of the surviving 
' parent of those grandchildren, he does something contrary to law, and his dis- 
_ positions, to that extent, are absolutely null—are considered as not written. 
C. C. 1506. 

The tutorship of the minor child, belongs of right to the surviving mother 
or father. ©. C. 268. The disposition of the will which gave the guardian- 
ship of Anthony Hoggatt’s children, at his death, to the executors of the testa- 
tor, violated this article. In that respect, this case resembles that of Claque, 
in 18th Louisiana Reports, above cited. But this case presents another feature 
of illegality not found in that of Clague. The appointment of a tutor by last 
will, can only be made by the surviving father or mother. C. C. 275. Here, 
it is made by the grandfather, in the lifetime of both parents of the minor. 

Judgment affirmed, with costs. 


ao ase ase fe ape 


E. H. Cornett, Wife, &c. v. R. Geppes. 


A demand for three hundred dollars, together ‘with interest and costs of suit, is not within the ju- 
risdiction of this court. 





PP£AL from the Sixth District Court of New Orleans, Cotton, J. 
Holland & Seott, for plaintiff, Wolfe & Singleton, for defendant and 
appellant. 
Voormes, J. The'plaintiff has moved to dismiss the appeal in this case, on 
S ‘the ground that the amount in dispute is not within our jurisdiction. In-her 
b. ‘petition, she alleges that the late Mary Cornell, of whom she is the sole heir, 
4 ‘during her lifetime, leased from Francis Soule, a certain lot of ground for a term 
of years, ending the 31st of Dec., 1858, tothe use and enjoyment of which she 
is entitled:as such heir; that the defendant had taken forcible possession of said 
property, and kept the same against her will during the whole of the months 5 
*or April, May and June, and erected thereon certain buildings, which he was 
required to remove, and also to restore her possession to said lot ; and that 
‘during his forcible retainer, the defendant derived a large revenue from said lot ig 
and buildings. In consequence of which, she claims the sum of $300, averring § 
that said “lot of ground was well worth the sum of $100 per month foreach = 
of the said months.” She prays that the defendant be condemned to pay her . 
said sum of $300, “ together with interest and costs of suit.” x 
In answer to this objection, it is argued by the appellant that the appellee’s ; 
claim for interest, (which is allowable under the Act of the 9th March, 1852,) 
being superadded, produces an amount sufficient to confer jurisdiction. 
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This position is untenable. The appellee’s demand being for damages result- Corns 
ing from a quasi-offence, it is clear that it cannot be considered asadebtcom- §Gappzs. 
ing within tho purview of the Act of 1852; indeed, her claim for interest 
is not specific as to date; the Judge a quo did not notice it, giving judgment 
in her favor for the sum of $284 with costs. It follows, therefore, that the 
amount in dispute is not within the jurisdiction of this court. 

It is therefore ordered and decreed, that the appeal be dismissed at the ap- 


pellant’s costs. 


vt. Tae Mayor ann Boarp or SELECTMEN OF THE 
Town or Baton Rovee. 


S. M. Harr & Co. 



































A tacit consent to the erection of a wharf in front of the property of the builder on the banks of 
the Mississippi river, within the limits of the town of Baton Rouge, does not give to the owner the 
exclusive use of the bank of the river covered by the wharf. 

The banks of the river are public property, subject to be used by the publicat large. U.C. 446. 

An Act of the municipal council extending the public landing so as to include a wharf erected by 
an individual, and allowing the lessee of the right of establishing and keeping a wharfboat, at the 
steamboat landing to remove his boat to the end of that wharf, does not reader the Town Council 

liable to a claim for damages or for the value of the wharf thus erected by an individual for his 

own use. 






PPEAL from the District Court of the Parish of East Baton Rouge, Robdert- 
son, J. Brunot & Herron, for plaintiffs and appellants, Seymour, for 
defendants. 

Vooruies, J. The plaintiffs in their petition, after stating that they are the 
assignees of the firm of Pike, Freleigh & Co., allege that “ about three years 
past, this firm erected on the bank of the Mississippi river, and within the cor- 
porate limits of Baton Rouge, and in front of the store then occupied by them, 
a wharf for the convenience of trade or commerce in the shipment of merchan- 
dize and produce, and in the receipt thereof by them and for their benefit 
solely.” The cost of this work is set down at $2,500, for which sum the plain- 
tiffs aver they offered to sell it to the corporation of the town of Baton Rouge, 
which offer was not accepted. The petition proceeds to charge the defendants 
with having committed acts of ownership on their wharf, by extending the 
steamboat landing so as to include it, and authorizing the owners and keeper 
of the wharfboat thereby to use it; by converting their wharf to the use of 
the public and of said town authorities ; and by repairing it for the public con- 
venience, without allowing the petitioners any payment or compensation for 
these improvements, thus unjustly and wrongfully appropriated to the public 
use, The plaintiffs therefore pray, that the defendants be condemned to pay 
them said sum of $2,500, with legal interest. 

The defendants, in their answer, specially deny that they have ever taken 
possession of the property in question, or authorized-any one to do so; that 
the plaintiffs have never been obstructed in the use of their wharf, and that if 
any repairs have been made on it by the defendants, it was with the consent 
and at the instance of the plaintiffs, and in orJer to render the steamboat land- 
ing accessible and capable of being occupied. 
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ae The evidence shows that the plaintiffs erected in front of their warehouse on 
Baron Rover, the river, a wharf, at a cost of about $2,500, beyond the landing established 


by the municipal authorities of the town of Baton Rouge. On the 16th of tr 

May, 1850, William Markham purchased at auction, “ the exclusive right and n 
¥ privilege of establishing and keeping a wharfboat at the landing at Baton tl 

Rouge, known and designated as “ the steamboat landing,” for five years from b 

the 16th May, 1850 ;” and on the 7th June, 1850, the Mayor, with the autho- 

rization of the Selectmen entered into the contract, guaranteeing those rights to t 


Markham. This lessee, in compliance with the conditions of his contract, 
brought his wharfboat at the corporation landing on the 21st June, 1850, and, 
subsequently (80th July, 1850,) a proposition was made by the plaintiffs to the 
defendants to purchase their wharf for $2,500, payable in five equal annual 
installments, which offer was rejected. The plaintiffs had then the ex- 
clusive use of their wharf; but Markham being of opinion that this was in 
violation of his privilege, complained of it to the Selectmen, who thereupon 
granted him relief by extending the landing, so as to include the wharf and 
authorizing him thereby to remove his boat to the end of it. 

The work erected by the plaintiffs for their exclusive benefit, as they allege, 

< then became of service to the public at large, as well as to the plaintiffs them- 
selves, who were never obstructed in the free enjoyment of their wharf. Some- 
time afterwards, on account of the caving from the soft nature of the land, 
and, probably to a certain extent, the constant use of it by the public, the 
wharf became dilapidated, so much so as to become dangerous. One of the 
plaintiffs, who was then a Selectman, having stated that his firm had already 
spent a good deal of money to erect it, and that the Selectmen might make the 
necessary repairs, if they thought proper, a resolution was passed, authorizing 
the repairs of the wharf to be made at the cost of the corporation. This was 
done at two different times, on the Ist of September, 1851, and the 9th of 
September, 1852. 

This constitutes the substance of the evidence. The question then presents 
itself, are the defendants under any obligation to pay the plaintiffs the value of 
the work thus erected by them? The petition distinctly charges, that the 
defendants have taken possession of their wharf, and have unjustly and wrong- 
fully appropriated it to the public use. This clearly precludes the idea of the 
existence of any contract of sale.between the parties; the evidence only shows 
a mere proposal to sell on certain terms of credit, and a refusal to purchase at. 
all. It is however contended,. that there was a subsequent acceptance of the 
plaintiffs’ proposal before the defendants had altered their mind on the subject. 
In this we think they are not sustained by the evidence. It is idle to argue 
that the fact of repairing the plaintiffs’ wharf, with their consent, amounted to 

“tacit consent.to. complete the sale; nor can any importance be attached to 
the act of the municipal council in extending the landing, so as to include the 
plaintiffs’ wharf,.and allow the lessee the right to remove his boat to the end of 
the plaintiffs’ wharf. At all events, had the defendants evinced in due time an 
intention to close the bargain offered by the plaintiffs, it must have been with 
the understanding that the conditions were still the same; and when a credit 
of five years bad been proposed, the acceptance must be qualified with that 
condition. The pleading and the evidence in this case, leave no room for a 

doubt as to the absence of any contract of sale of the wharf in question, from 
the plaintiffs to the corporation of Baton Rouge. 
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It is impossible to perceive upon what grounds the action of the Town Coun- 
cil can be made the foundation of a claim for damages against them. It is 
true they did not object to the erection of the plaintiffs’ wharf; but this did 
not give to the latter the exclusive use of the bank of the river covered by 
their wharf. The banks of the river Mississippi are public property, subject to 
be used indiscriminately by the public at large. C. C. 446. 

It is therefore ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 


A. Cave turer r. C. Davenport et al. 


Plaintiff enjoined a sale of real estate provoked by the administrator of a succession. The appa- 
rent title was in the succession, but the plaintiff was really jointly interested. Pending the suit, 
the defendants were evicted in favor of athird party, by which the title of both plaintiff and de- 
fendant was defeated ; defendant claimed damages in reconvention, on the ground that a person 
was ready on the day of sale to buy the property and assume the risk of theclaim of the evicting 
party, and plaintiffs’ injunction had prevented the sale. J/eld : That plaintiff was not bound to 
accede to a compremise of his rights and his refusal so to do, caused merely damnum abseque in- 
juria. 


PPEAL from the District Court of East Baton Rouge, Burk, J. 
T. G. & P. H. Morgan, for plaintiff. Zlam, for defendants and appel- 
lants. 

Ocpen, J. The administrator of the estate of John Davenport, obtained an 
order for the sale of certain lands in the parish of East Baton Rouge, which 
order of sale was enjoined by the plaintiff on the ground, that although the 
apparent legal title to the property was vested in John Davenport, yet in point 
of fact the property had been purchased by Davenport for the joint account of 
the plaintiff and himself. The object of the suit was to obtain a decree recog- 
nizing the plaintiff as the owner of an undivided half of the property. After 
the suit was instituted, the estate of Davenport was evicted from the lands, 
which are the object in controversy, by a judgment rendered in the Circuit 
Court of the United States for the Eastern District of Louisiana, in favor of 
the heirs of Fletcher. It has been admitted by both parties to the present 
appeal, that the title to the property has, by the effect of that judgment, for- 
ever passed away from them both, and that it is therefore unnecessary for us 
to inquire into the correctness of the judgment of the court below, which 
decreed tie plaintiff to be the owner of one-half of the land. The defendants, 
however, contend that they are entitled to a judgment on their reconventional 
demand, claiming damages for the injury alleged to have been sustained by 
them by the illegal interference of the plaintiff, by which a sale of the proper- 
ty was prevented. They allege, in their answer, that on the day on which the 
property was to have been sold, a purchaser was present ready and willing to 
assume the claim of Fletcher's heirs, and pay a large sum for the land. 

If a reconventional demand for damages could be properly admitted in a 
case like this, we are unable to see how the plaintiff, in prosecuting his claim 
to be recognized as joint owner, with Davenport's estate, of the land in contro- 
versy, can be said to have done an illegal act for which he might be made 
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responsible in damages. The plaintiff was not bound to make the compromise 
which the defendants urged upon him, and were it certain that his refusal to do 
80, occasioned ultimately a loss to both parties, by depriving them of an oppor- 
tunity of selling to a person who was willing to take upon himself the risk 
of the adverse title of the Heirs of Fletcher, it was damnum absque injuria, 
and the defendants are not entitled to any damages from the plaintiff. : 

We see no error in the judgment appealed from, which justifies usin revers- 
ing it; but as it has been admitted by both parties, that the title under which 
they claim has been set aside by the judgment in the United States’ Court in 
favor of the Heirs of Fletcher, we will direct that no writ of possession issue 
in favor of the plaintiff, as long as the judgment of the Circuit Court of the 
United States remains unreversed. 

It is therefore ordered and adjudged, that the judgment of the court below 
be affirmed, but that no writ of possession issue under said judgment, as long 
as the decree of the Circuit Court of the United States for the Eastern District 
of Louisiana in the case of Fletcher's Heirs, complainants, v. John Daven- 
port’s Heirs, remains in force. It is further ordered, that the costs of this 
appeal be paid by the appellants. 


B. F. Amonerrs, v. J. L. Cranpewt, Sheriff, 


A Sheriff is not liable for the amount of the writ of execution in his hands, who refuses to seize 
negroes the title to whom is in another, in a form recognized as valid by law, where it does not ap- 
pear that he had reason to believe that the title was simulated. P 

Titles which the law has required to be in writing, and which when recorded are notice to all the 
world, are of’sufficient dignity to justify the Sheriff in refusing to treat them as nullities, in the 
absence of sufficient circumstances to indicate to hin their simulation; possession by the debtor 
in executien, in itself, is not a sufficient circumstance. 


PPEAL from the District Court of the parish of Madison, Perkins, J. 
Stockton & Steele, for plaintiff and appellant, cited Act 7th, April 1826, 
p. 17; 2 An. 408, 411; 8 An. 77. 
Stacy & Sparrow, for defendant : 


If property belongs to the defendant in execution, and the Sheriff, knowing 
this, fails or refuses to seize it, he is liable to the plaintiff for all damages that 
he may suffer from such refusal or neglect. 5 Louisiana Reports, p. 844, Bot- 
tom v. Breed. 

Second. That the Sheriff cannot be protected by an indemnifying bond 
given by the plaintiff, for making an illegal seizure, that the contract under 
which, in consequence of the bond given, the Sheriff should make such seizure 
would be illegal, and that the latter coukd maintain no action against him upon 
it. Ln turpi causa non oritor actio. 8 Rob. Rep. pp. 112 and 115; 4 An. 
Rep., p. 201. 

Third. That if a Sheriff seizes the property of a third person, to satisfy a 
judgment against the defendant, he commits a trespass and is liable for all 
damages suffered even when he has acted in good faith, and:that he is not pro- 
teeted by proving that he has acted according to the best of his knowledge, 
when he has seized the property of another. But that he is bound actually to 
know that the property sei belongs to the debtor. 2 N.S., 24, Deliah v. 
Morgan. 5 N. S., 500, Carraley v. Morgan. 6N. S&., 581, Peet v. Alorgan. 
5 L. R., 89, Crocker v. De Passan. 1 R.R., 76, Barney v. DeRussey. 4 Rob. 
Rep., 89, Duperru v. Van Wickle. 


Ocpen, J. Silas Lillard, in 1840, obtained a judgment against. David Stane- 
burgh, for $4057 09, with eight per cent interest from the 8d of July, 1887. 
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This judgment was transferred to Robert Slaughter, and the plaintiff, as curator 
of Slaughter’s succession, instituted the present suit to recover the amount of 
the judgment from the Sheriff of Madison and his official sureties, on the ground 
of misfeasance and neglect of duty on the part of the Sheriff in relation to the 
execution of two writs of fieri facias which had been issued on the judgment. 

The acts of misfeasance charged are : 

First. That the Sheriff made a false return of an execution issued in July 
1852, stating that no property belonging to the defendant could be found. 

Second. That he failed to execute an alias writ of 77. fa. which was issued in 
September following, notwithstanding the plaintiff had pointed out to him and 
directed the seizure of certain slaves and cotton, in the possession of the debtor 
in the execution of sufficient value to satisfy the judgment. 

The Sheriff has set up a special defence, alleging that from the titles to the 
property as recorded, and from facts of general notoriety, he had every reason to 
believe the property pointed out to him for seizure belonged to Jesse Stans- 
burgh, and that he would have committed a trespass by seizing it as the pro- 
perty of the judgment debtor. 

The first point made for the appellant, who is the plaintiff in the cause, is 
that the Sheriff is liable under the Act of the Legislature of 1826. The duties 
imposed on the Sheriff by the 17th section of that Act, in default of which, he 
becomes liable for the amount of the writ placed in his hands, are that he 
shall return the writ on or before the return day mentioned in the writ, and 
that he shall pay over the moneys received thereon to the party entitled to it. 
The Sheriff is not charged with any such breach of official duty in this case, 
and the Statute is not applicable. The misfeasance with which the Sheriff is 
charged, is that of having made a false return and having refused to seize the 
property which had been pointed out to him as belonging to the debtor. The 
return is not shown to be false. The Sheriff has assigned his reasons for not 
seizing the property, and if the plaintiff has established satisfactorily that the 
property did belong to the debtor in the execution, the Sheriff is responsible 
in damages unless the reasons assigned for not seizing it furnish a legal justifi- 
cation. The property he was required to seize consisted of thirteen slaves and 
acrop of cotton. The title to slaves is required to be in writing. The plaintiff 
has not produced any written evidence of title to the slaves in David Stane- 
burgh. The defendant has shown that the titles as of record, stand in 
the name of Jesse Stansburgh, and that all of them except three were deriv- 
ed by a Notarial act of sale, made in 1837, from David to his brother Jesse 
Stansburgh. Itis contended however, that the titles made to Jesse Stansburgh, 
are mere simulations, and we are asked to consider the case as if in the 
language of the brief of the plaintiffs counsel, these matters had been regularly 
brought up by formal issues between the real parties, Jesse Stansburgh claim- 
ing the property as his own on the one side; and on the other the plaintiff 
claiming that it belongs to David Stansburgh, and that it is therefore subject 
to his execution. This we-are not permitted to do, Jesse Stansburgh is not a 
party to the suit, he was not cited and has not voluntarily appeared in the 
cause, nor does the petition ask for a judgment against him. As the only titles 
to the negroes exist in the name of Jesse Stansburgh. and those titles are made 
in a form recognized as valid by law, and under the circumstances, it does not 
appear the Sheriff had reason to believe they were simulations, the justification 
to the Sheriff for not seizing them is complete. 
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An examination of the evidence and a deliberation on the argument present- 
ed as to the question of simulation, would lead to no practical result, because, 
if our conclusion should be that the titles of Jesse Stansburgh were simulated, 
and could render no judgment against him as he is not a party to the suit, and 
it is immaterial to the defence set up by the Sheriff whether those titles are 
held to be real or ficticious. The plaintiff's counsel contends that it was the 
duty of the Sheriff to have seized the property without regard to the paper 
titles or record, because the defendant was in open and notorious possession of 
the property, and he cites the case of Bennett, Tutriz, v. Stains, Sheriff, 8th 
An., to sustain him in that position. We do not understand that decision as 
sanctioning such a doctrine. Titles which the law has required to be in writing, 
and which when recorded, are notice to all the world are of sufficient dignity 
to justify the Sheriff in refusing to treat them as nullities in the absence of 
sufficient circumstances to indicate to him their simulation. He may at his own 
peril make a seizure of property in the possession of the debtor in the execu- 
tion, disregarding the paper title of a third party, but he is not bound to take 
upon himself the responsibility of deciding whether an adverse title set up by 
a third person in a form recognized by law as valid, be real or ficticious. If the 
Sheriff under such circumstance, is not willing to assume the responsibility of 
making a seizure, the plaintiff must have recourse to his action against the ad- 
verse claimant, to have the title opposed to him annulled. In the present case, 
the Sheriff had very strong reasons to decline such a responsibility. A previous 
execution had been taken out on this same judgment, and two of the negroes 
embraced in the sale from David to Jesse Stansburgh had been seized under it. 
Jesse Stansburgh enjoined the execution, and after a trial on the merits, his in- 
junction was sustained. This was a matter of record, and if the Sheriff had 
made the seizure in face of Jesse Stansburgh’s recorded titles, and of this suc- 
cessful vindication of them, he could scarcely have been viewed in any other 
light than that of a trespasser. 

We do not consider the fact of his having taken a bond from Jesse Stans- 
burgh to indemnify him for not making the seizure as in any manner affecting 
the legal relations or rights of the parties. 

The cotton which was pointed out for seizure, was raised on a plantation 
called Oakdale, of which it is shown by the evidence Jesse Stansburgh had the 
management and control, and on which these negroes were employed. It is 
not shown that David Stansburgh had any title to the land or to any negroes on 
the plantation, and the plaintiff has therefore failed to establish that the cotton 
raised on the place and which was claimed by Jesse Stansburgh, was liable to 
seizure for the debts of David Stansburgh. QL &8 

The case recently decided of Dunlap v. Freret, has been invoked as an 
authority in favor of the plaintiff. The case has no bearing on the questions 
involved in this suit. In that case the Sheriff had made an actual seizure, and 
afterwards released it; by doing so, he took upon himself the burden of 
proving that the property did not belong to the debtor. 

The plaintiff in this case, has failed to show any other title than that of 
possession to any of the property pointed out to the Sheriff for seizure, and it 
is not therefore necessary to consider the question which was raised in argu- 
ment as to the identity of some of the negroes with those mentioned of the 
same name in the titles of Jesse Stansburgh. 

We are of opinion there is no error in the judgment appealed from, and it 
is therefore affirmed with costs. 
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F. H. McManvs v. J. Stevens. 


In real actions, petitory or possessory, a definite description of the property claimed should be 
given in the petition. 

* The designation of “a tract of land ina given parish” is insufficient; publie metes and bounds by sec- 
tion lines, by Surveyors’ marks, by natural limits, or adjoining properties, whose boundaries are 
registered, should be given when the ownership or possession of a rural estate is claimed in a court 
of law. . 

The proceedings and judgments taken together should disclose the thing adjudged. 


PPEAL from the District Court of the parish of East Feliciana, Merrick, J. 
Me Vea, for plaintiff. Muse & Hardee, for defendant and appellant. 

Sporrorp, J. The court erred in overruling the defendants motion to dis- 
solve the injunction, and in refusing to dismiss the petition on the exceptions 
taken to its sufficiency. 

In real actions, whether petitory or possessory, a definite legal description of 
the property claimed should be given, so that courts may know what they are 
called upon to decide, and the world may know what they have decided. 

This purports to be a possessory action ; the plaintiff says he has, since 1842, 
been in possession, as owner of “a certain tract of land in the parish of East 
Feliciana,” which he had under fence, and that the defendant within the year 
before suit brought, has disturbed him in his possession, by “ entering on said 
land, pulling down the fence on the south-east corner, and moving it further 
back, thereby throwing out about six or seven acres of said land.” On affida- 
vit that these facts were true, he procured an injunction restraining the 
defendant “from using or cultivating any portion of a certain tract of land in 
said parish of which the plaintiff claims to have been the possessor and owner 
since the year 1842.” 

This is all the description we have of the premises, in the pleadings : 

“ A tract of land in the parish of East Feliciana,” cannot be taken from A. 
and given to B. by the judgment of a court of record, without something of 
record by which to identify it. A designation by public metes and bounds, by 
section lines, by surveyor’s marks, by natural limits, or by adjoining propertics. 
whose boundaries are registered, should be given when the possession or 
ownership of rural estate is demanded in a court of law. 

In the recent case of Avery v. Orrillon, an injunction was dissolved for a less 
degree of vagueness in the description of land than is exhibited here. (Ante 
p. —- ) 

In the case of Williams v. Kelso, 7, L. R., 406, the cause was remanded for 
a similar uncertainty, although the defendant there had answered to the merits. 
without excepting to the petition. The remarks of the court in that case are 
quite apposite to this. 

The District Judge seems to have perceived the embarrassment occasioned 
by his having overruled the defendant’s exception, when he came to draw up a 
decree, and he sought to remedy it by ordering the plaintiff to be put in: pos-. 
session of “the land in controversy, up to the time certified to by John. F. 
McKneely and John East.” Now, McKneely and East were mere witnesses in 

. the cause, not experts or surveyors. Their testimony in this record, does not: » 
make the limits of the plaintiff's claim any plainer than hig petition. Js the; 
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MoMaxes Sheriff to take them along with him when he executes his writ of possession ? 
hineo- Suppose they forget or differ as to where the old fence stood, 4 supposition not 
at all impossible when we examine their testimony, who then is to counsel the 
Sheriff ? : 
* It is a fatal error to leave these things to be determined after judgment. The 
- pleading and judgment taken together, ‘should disclose with.certainty the thing 
; adjudged, that litigation may have an end. 

It is therefore ordered, that the judgment of the District Court be avoided 
and reversed, the injunction herein granted dissolved, the exceptions to the 
petition on account of its vagueness sustained, and the suit dismissed, the 
plaintiff and appellee paying costs in both courts. 































E. H. Ancamar r. New Orveans Insurance Company. 


the original answer had declared to have been done in fulfillment of a contract, changed the 


f supplemental answer averring aa inability to do, by reason of the act of the plaintiff, what 
issue, and an exception. thereto should have been sustained. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
f Sage, for plaintiff and appellant. Benjamin & Micou, for defendant. 
T. L. Bayne, for warrantor. 

Suwewt, C. J. The defendant gave the plaintiff a fire policy on his “sugar 
house and purgery,” “with the steam-engine, machinery and all apparatus 
thereof,” for $13.000. The property having been destroyed by fire, the 
defendant’s availed themselves of the condition of the policy, giving them the 
privilege of rebuilding and replacing. They made a contract with Belson for 
rebuilding the sugarhouse and purgery for $3,750, and with Leeds & Co. for re- 
pairing the engine &c. for $2,600, these sums have been paid by the defendants 
to those parties respectively, but without plaintiff's sanction as to Belson. 
Plaintiff acknowledges satisfactory indemity for the steam-engine, but claims 
in his petition the balance of the Insurance over the amount paid for replacing 
the steam-engine. His allegations were as follows : 

‘So far as the sugarhouse and the necessary appurtenances thereof are con- 
cerned, the said Insurance Company have not in any manner complied with 
their contract either by paying the loss in money, or by rebuilding or replacing 
the said sugarhouse and fixtures; but the said company has merely pretended 
to comply with their obligation to indemnify your petitioner for the loss of his 
sugarhouse &c., by sending an agent or contractor to rebuild or replace it ; and 
that thesaid contractor acting for and under the authority of the company, 
provided and used timber and all the materials for the building far inferior to 
those of the former building both in,size and quality ; and furthermore, that 
the structure and workmanship of said building and aJl its parts and appur- 
tenances are in plain violation of the principles of architecture and mechanical 
skill, and moreover, that the said building from the vices and defects of its 
structure, and from the incompleteness is totally uscless to your petitioner for 
all the purposes of a sugarhouse. 

| The defendants filed an answer in which they admit the execution of the 







policy, the burning of the sugarhouse, “and the defendants undertook: to re- 
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build the property destroyed, all as stated in the petition, but deny the other 
allegations of the petition,” and specially plead and aver that they have fully 
and fairly complied with the obligations imposed by said contract; that they 
have rebuilt the sugarhouse at the place indicated by the plaintiff, and that the 
new sugarhouse erected by them, isin every respect superior and of greater 
value than that which was destroyed.” 

Several months after this answer was filed, and after testimony had been 
taken under commission, which, probably, alarmed the defendant’s as to the 
sufficiency of their defence, they filed an amended answer shifting their ground. 
They allege that the plaintiff had agreed with Belson (the person employed by 
the company to rebuild) to change the sites and plan of the building, dispens- 
ing with parts of the old building and making additions. That by making 
such new arrangements with Belson, and such changes, the plaintiff rendered 
it “impossible for defendant’s to rebuild the sugarhouse in the precise manner 
with the old one, and released defendants from any further liability arising out 
of the manner in which the new building was erected.” 

We think the court below erred in refusing to set aside this supplemental 
answer upon the exceptions filed by the plaintiff, or at least in permitting it to 
stand unqualifiedly. It contained no suggestion that the new matters alleged 
had come to the knowledge of the defendant since the filing of their answer, 
and the records furnishes abundant evidence that the defendants were fully 
cognizant of them even before the suit was brought. Nay, more, it is conclu- 
sively shown that so far as the change of site was concerned, they had waived 
any objections on that score. The new ground of defence, so far at least as it 
is offered in absolute bar of the action, is inadmissable, and can only be consi- 
dered so far as it may be equitably invoked to relieve the defendants from 
responsibility for any defects in the materials or workmanship of so much of 
the new building as was not embraced in the plan of the old building. 

Under the original petition and answer, we think the position of the parties 
was such, that upon proof By the plaintiff of the value of the old building and 
equipments as “a sugarhouse and purgery,” the burden was upon the defend- 
ants to show that the building erected by Belson under their employment was, 
extra work excluded, as good as the sugarhouse and purgery destroyed by the 
fire. This the defendants have not satisfactorily proved. The matter stands 
thus. The plaintiff has shown his loss, and the defendants have not shown, as 
they undertook by their answer to do, that the building erected by their em- 
ployee was a just and fair indemnity. 

We are of opinion that under the evidence, the building as reconstructed, 
may, by reason of its inferiority of materials and workmanship, be considered 
as falling short of a just indemnity by an amount of $2,500. If there be un_ 
certainty about the exact amount, it must be recollected that, under the 
pleadings, the burden was upon the defendants to show that the new building 
was @ just indemnity, after the plaintiff had shown the reasonable value of the 
property destroyed ; and it must also be borne in mind that the defendant has 
contributed to this uncertainty, by resisting the application made by the plain- 
tiff for the appointment of experts. 

After the cause had run a long time at issue, and much of the testimony 
upon which it was subsequently tried, had been taken, Belson and his surety 
Davidson were called in warranty by the defendants. It appears that tlic 
company had paid Belson the amount stipulated for restoring the building, but 
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without exacting from him a certificate of approval by Angamar, as called for 
by the contract. Considering the manner in which the defence has been cen- 
ducted, and the cause tried, we do not think the defendants entitled now to 
judgment even against the warrantor. 

It is therefore decreed that the judgment of the District Court be reversed, 
that the plaintiff shall recover of the defendants the New Urleans Insurance 
Company, the sum of $2,500, in full satisfaction of all outstanding claims of 
the plaintiff upon the policy of insurance, with costs in both courts. And as 
between the defendants and the warrantor and surety, Belson and Davidson, it 
is ordered that the call in warranty be dismissed as in case of nonsuit, and that 
the defendants pay the costs thereof. 


H. Lucas v. R. L. Bewe et al. 


A certificate that the record contains “all the testimony on file and of record adduced on the 
trial,” is not sufficient to enable the appellate court to reverse the judgment, in the absence 
of a statement of facts, bill of exceptions, or assigament of errors apparent on the face of the 
record. 

The Judge cannot be required to make a statement of facts at a subsequent term of the court 
when his recollection no longer enables him to do it. 


PPEAL from the District Court of the Parish of East Feliciana, Sterling J. 
Kernan, for Gurney, administrator. Bowman & Dellee, for defendant 


and appellant. 

Voorutes, J. Thisappeal istaken by Mc Elvee, against whom, as warrantor, 
a judgment was rendered in the court below in favor of Gurney, administrator 
of Pettes’ estate, one of the defendants. 

The warrantor made no appearance in the court below, and a judgment by 
default was-made final against him on the 12th of August, 1853. Ata sub 
sequent.term of the court, ke applied to the Judge to make a statement of facts 
to enable him to prosecute an appeal, having first presented a petition and 
caused the plaintiff and defendants to be cited, to show cause why they should 
not jointly prepare a statement of facts, or in the event of their not being able 
to agree upon one, why it should not be made by the Judge. The Judge 
declared his inability after such a lapse of time, to remember what evidence 
was offered upon the trial, and this appeal now comes before us without any 
statement of facts that the record contains “‘all the testimony on file and of 
record adduced on the trial.” This is not such a certificate as the law requires 
.to enable the appellate court to reverse the judgment appealed from, when the 
appeal comes up without statement of facts, bill of exceptions, or assignment 
of errors apparent on the face of the record. The evidence in a cause need 
not be taken down in writing unless it is required by one of the parties, and 
the Judge cannot be required to make a statement of facts at a subsequent 
term of the court, when his recollection no longer enables him to do it. 

It is therefore ordered that the appeal be dismissed at the costs of the 
appellant. 





NEW ORLEANS, MARCH, 1855. 


Fe.iows v. JETER. 


A power of attorney acknowledged in the presence of two witnesses, befere a Louisiana Com- 
missioner, appointed by the Governor to exercise his office in another State, is an authentic 
act, and may be properly annexed by a Notary, to an Act passed before him by the agent, 
as evidence of his authority. A copy of the Act thus executed, duly certified, is authentic 
proof and may serve as evidence to authorize the issuing of an order of seizure and sale. 


PPEAL from the Fourth District Court of the Parish of New Orleans, 
tA =Reynolds, J. Mott & Fraser, for plaintiff. 
Steele and W. D. Hennen, for defendants and appellants : 
The act was not signed by Tinsley Jeter. The power of attorney to John T. 
Jeter was not an authentic act. 
See Livingston v. Dick, 1 An. R. 323; C. C, 2247. In the case of Liring- 
ston v. Dick, the act of mortgage was signed by the parties and by two witnes- 


ses, in the presence of the Notary, and yet the court held that it was not 
authentic. It was signed like this is. 

The copy of an act, signed before a Commissioner, is not and was never con- 
sidered to be admissible, as evidence of anything. Nothing is by law made 


admissible as evidence but the original. See 4th section of Act of 1840, B. & 
C. 165. 


The court should have had an opportunity to examine the seal and signature 
of the Commissioner. See Act 1838, sec. 2. B. & C. 164; and 4th sec. of Act 


of 1840, B. & C. 165. This is their only means of judging of the genuineness 
of an Act. 


In the case of Commercial Bank v. Routh, 7 An. R. 128, where an Act was 
executed before William L. Poindexter, a Notary Public in Concordia, and 
the original was taken by the parties and deposited in the office of H. Cenas, 
and a copy certified by Cenas was offered in evidence, the court held that he 
was not the legal custodian of the Act and could not give a copy; so here we 
hold that Mr. Robert is not the custodian of the power of attorney from Tinsley 
Jeter to John J. Jeter, and a copy from him is no more admissible as evidence 
than if made by any other man ; it is not authentic. 


Voorutes, J. Thisis an appeal from an order of seizure and sale. One of the 
grounds assigned, as error apparent on the face of the record, for the reversal of 
the order is, that the power of attorney from the vendee to John J. Jeter was 
not by authentic act. 

Tinsley Jeter, represented by John J. Jeter, as his Attorney in fact, pur- 
chased of the plaintiff, also represented by an Aitorney in fact, certain lots of 
ground situated in the city of New Orleans. The notarial deed of sale between 
the parties recited that John J. Jeter is the Agent and Attorney in fact of the 
vendee, by virtue of a procuration annexed to and made a part thereof. One of 
the promissory notes signed by John J. Jeter, as agent of Tinsley Jeter, given 
as a part of the price of the property thus conveyed, and duly identified by the 
Notary with the act of sale, and a copy of the conveyance, together with a copy of 
the power of attorney thereto annexed, constituted all the evidence on which 
the Judge a quo granted the order of seizure and sale. On the allegation that 
the defendant was a resident of Philadelphia, a curator ad hoc was appointed to 
represent him, at the instance of the plaintiff. 

The power of attorney in question purports to have been signed by Tinsley 
Jeter in presence of two witnesses, and acknowledged before Wm. Henry 
Rawle, Commissioner, to take acknowledgments of deeds, &c., in the State of 
Pennsylvania, for the State of Louisiana. 
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"er The Act of the 24th of March, 1840, confers upon such Commissioner the 


JETER, 


power “to take the acknowledgment and proof of the execution of any instru- 
ments of writing for the sale, transfer or assignment of any property movable 
or immovable, rights and debts; and also any power of attorney to be used 
or proved in this State before any court of justice or public officer. It de- 
clares that “every attestation or authentication made by such Commissioner, 
when duly certified by him in the manner prescribed, &c., shall be good and 
available in law, and shall be received as proof as if taken or made before a 
competent officer of this State.” Having full authority under this Statute to 
receive such acts as authentic, we think the Notary in this instance very pro- 
perly annexed the power of attorney to the act of sale as proof of the answer; 
and being thus annexed, it follows that this authentic original, became a part 
of the archives of his office ; and consequently certified copies therefrom un- 
der his official seal must be considered as authentic. The cases relied on by 
the defendant are clearly distinguishable from the present. In Tilden v. Dees, 
1. R. 408, it appeared that the proces cerbal of adjudication purported to have 
been signed by Gray as the attorney in fact of Tilden, and no power of attor- 
ney had been exhibited either to the Probate Judge who made the sale, or to 
the District Judge who had issued the order of seizure and sale. In the Com- 
mercial Bank v. Routh, 7 A. 128, the act was executed before a Notary in 
Concordia, and the original taken by the parties and deposited in the office of 
another Notary, whose certified copy was offered in evidence and rejected; it 
was held, under the textual provisions of the Civil Code, art. 2247, that copies 
not certified by the Notary hefore whom the acts were passed, or by a power 
who was the legal custodian of them, or authorized by law to give copies 
were inadmissable in evidence. ; 

It is unnecessary to notice the other ground of error assigned as it has not 
been insisted upon in the oral argument of the defendant’s counsel, and is be- 
sides clearly untenable. 

It is, therefore, ordered and decreed that the judgment or order of seizure 
and sale granted in this case be affirmed with costs in both courts. 


E. W. Crorer, Administratrix, v. L. Sexy. 


The general rule that nothing passes a perfect title to public lands but a patent is not without 
exceptions. 

Where an equitable right which originated before the date of the patent, whether by the first entry 
or otherwise, is asserted, it may be examined. 3 

A clerical error by the register of the land office in the location of a claim to pre-emption, under 
the Act of 25th February, 1847, will not defeat the pre-emption elaim, otherwise good, in favor of 
a patent issued to a third party; @ fortiori if that party knew of the pre-emption claim at the 
time of effecting his entry. 


The rule, 13 Peters 436, that “ when the title to the public land has passed out of the United States 


by conflicting patents, there can be no objection to the practice adepted by the courts of a 
State to give effect to the better right,” applied and affirmed as applicable to patents eminating 
from the State. 


PPEAL from the District Court of the parish of Carroll, Perkins, J. 
Caldwell, for plaintiff. Sparrow, for defendant and appellant. 
Voorutes, J. The plaintiff, suing as the administratrix of the succession 
of William J. Climer, deceased, sets up title to the N. E. } section 9, in town 
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ship No. 19, R. 11 E., in the district of lands north of Red River, by virtue of 
a right of settlement, a warrant of location and actual location, and a patent 
under the State. The defendant claims to be the owner of the same tract of 
land by virtue of a patent also from the State, anterior in date to that of the 
plaintiff. 

The administratix of Climer’s estate alleges that the defendant’s title is null 
and void, on the ground that the same was issued to him illegally and was 
obtained by him through fraudulent misrepresentations. 

The record shows that on the 6th May, 1847, W. J. Climer filed in the Land 
Office at Baton Rouge, his declaration of intention to claim the above described 
tract of land, as a preference right, under the provisions of the 2d section of 
the Act of the 25th February, 1847; that after adducing proof, and taking the 
oath required by law, and paying the purchase money, a warrant of location 
was granted to him, but by an error of the officer of the land office, the loca- 
tion was made on the S. E. } section, then belonging to the United States Gov- 
ernment, instead of being made on the N. E. } section on which Climer was 
actually settled, and which he claimed under his preference right. Sub- 
sequently, on the 27th of May, 1850, the defendant, Louis Selby, filed in the 
Land Office his application to purchase the land in controversy at the rate of 
$1 25 per acre, with the understanding that should any right of pre-emption 
be sustained thereto, or to any part thereof, under the Act of the 25th Feb- 
ruary, 1847, the purchase money should be refunded to him without interest. 
On the 28th November, 1850, a patent was issued to Louis Selby in accordance 
with his previous application; and on the 8th April, 1852, after the death of 
William J. Climer, a patent for the same tract of land was also issued to 
“ William J. Climer, his heirs and assigns.” 

It now becomes necessary to examine what rights the plaintiffs acquired from 
the State to the land in controversy, and how they stand affected, if at all, by 
the defendant’s patent. 

It is unquestionably true, as a general rule, that nothing passes a perfect 
title to public lands but a patent, but this rule is not without exceptions. In 
the case of Kitteridge v. Breaud, 4 R. R. 83, this court considered the principle 
to be well recognized in our jurisprudence, and that of the courts of the United 
States, that where an equitable right, which originated before the date of the 
patent, whether by the first entry or otherwise, is asserted, it may be examined. 
In that case, Hitteridge claimed the land in controversy by virtue of a right 
of pre-emption, evidenced by the register's certificate of purchase, and the 
defendant by virtue of a patent. The court observed that the defendant knew 
the existence of the plaintiff’s claim and must have concealed it from the 
knowledge of the Commissioner of the General Land Office and the President, 
otherwise a patent would not have been issued. The plaintiff's claim prevailed. 
(See authorities quoted, and also 13 Peters, 436.) In Godeau v. Phillips, 8 L. 
R. 62, Judge Porter, as the crgan of the court, said: The Acts of Congress 
which conferred on the settlers on public lands a pre-emption right, vested a 
legal title in the buyer as soon as the purchase was made, and the money paid 
according to the conditions prescribed in those Acts. And the title thus ac- 
quired could not be legally divested. The Government of the United States 
could not, even had they desired to do so, have taken the land from the 
settler, who, under the faith of Acts of Congress, entered the portion of the 
public land which he was permitted to acquire, and paid for it. But in the 
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a _ present case no such intention existed on their part. It is proved beyond doubt + ° 

Secey. that the sale to the defendant originated in the error of the register.” We : 
think it may be safely assumed in the present case, that no intention ever exist- 
ed on the part of the State Government to defeat Climer’s right of pre-emption 
or to question its validity in any respect; on the contrary, from the evidence 
the inference would seem to be clearly otherwise. Robert J. Ker, who was 
then Register of the Land Office, testifies in relation to the endorsement of 
location on Climer’s warrant as follows: “I think it was made by Mr. Green, 
my clerk. The practice was to endorse the location from the certificate given 
to the party. In this way the error which has been committed in the certificate 
was transferred to the endorsement. Had the clerk or myself had reference to 
the preference proof, the error could have been detected and corrected, for the 
south-east quarter has not been selected for the preference right of W. J. 
Climer ; in fact it was not at the time selected by the State, but was United 
States land. It was subsequently located under a State land warrant in the 
Land Office of the United States by Mr. Samuel Canady. Its location in the 
certificate was a clerical error and a nullity, for the State had not located it. 
Mr. William J. Climer had certainly no knowledge of its location, and was 
unconscious of the error as I was myself. Mr. Climer would have known 
nothing of the mistake committed. The law rendered it imperative that the 
location should embrace his improvement, and conform to his proof; it was 
very natural for him to presume that the Register knew the land and did his 
duty, &.” The fact, too, of Climer’s occupancy of the land, improving and 
cultivating it util the period of his death in October, 1848, and its remaining 
afterwards in possession of his widow, scarcely admits, it would seem, of any 
doubt. Besides, the fact of the issuing of the second patent is significant; it 
leads to the inference that the State Government must have considered Climer’s 
pre-emption claim as still subsistent and legal, leaving it to be asserted accord- 
ing to the principle recognized in the case of Bagwell v. Broderick, 13 Peters, 
436, that “when the title to the public land has passed out of the United 
States, by conflicting patents, there can be no objection to the practice adopted 
by the courts of a State, to give effect to the better right in any form of remedy 
the legislature or courts of the State may prescribe.” 

We are satisfied from all the circumstances of the case, as consonant with 
the usual course of human conduct, that the defendant must have been aware 
of the existence of Climer’s pre-emption claim and the actual occupancy of 
the land at the time he became the purchaser of it; for, in his application for 
its purchase, we find that he has carefully reserved his right to the reimburse- 
ment of the price, in case that any right of pre-emption thereto or to any part 
thereof, should be sustained under the Act of 25th February, 1847. It is clear 
therefore, under the principles recognized in the cases to which we have ad- 
verted, that the plaintiff’s title must prevail over the defendant's patent issued 
in error, It is proper to add that in coming to this conclusion we have disre- 
garded such portions of the evidence as we have considered of doubtful admis- 
sibility. 

It is, therefore, ordered and decreed that the judgment of the District Court 
be affirmed with costs. 
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Viretnia anp Ceeste, f. p. c. v. D. ann C. Hnwet. 


A copy of a record appertainimg to a court, certified under the Act of Congress of 20th May, 1790, 
by the attestation of the clerk with the seal of the court annexed and certificate of the Judge, 
that the attestation is in due form, is petent evid . 

By the laws of Louisiana a slave may make a eontract with his master for his freedom. 

Prior to the Act of 1846, “To protect the rights of slaveholders in Louisiana,” the removal of a 
master with his slaves to reside in a free State, had the effect ipso facto of setting them free, and 
the right to freedom was not forfeited by the return of the slave to Louisiana. 

The Article 190 C. C. and not 1492 C. C, governs the right of the master to make what may be 
called a donation to a-slave of his value by an act of emancipation. The act of emancipation is 
considered fraudulent quad the heirs, when, at the time it was made, the owner had not sufficient 
property to leave to his heirs the portion reserved to them by law. 

Persons claiming freedom, have a right to offer evidence of the property of their owner at the 
date of emancipation, and unless their value exceeded the disposable portion of that property, 
the right to emancipate is unquestionable. 

The burden of proof, if it could be said to rest on the claimant, was shifted to the contestants after 
they had objected to the introduction of evidence as to the property of the owner. After this 
objection, the party making it will in vain argue in this court that the claimant should produce 
such evidence. Parties cannot be permitted thus to shift their position and contend for one 
thing in the lower court and for what is directly opposite to it in the appellate court. 

The fact that the emancipated slave was a concubine of the owner, is not one of the causes which 
the law has declared to be sufficient to render the enfranchisement null and void. 

©. 9. 174, 1TT. 


PPEAL from the District Court of the parish of Assumption, Cole, J. 
LL = Gentile, for plaintiff : 


The mere fact of plaintiffs going to a free State with the consent of their 
owner, entitled them to their freedom, 7 L. R. 170; 2 Martin N. S. 401; 9 L. 
R. 473; 13 L. R. 444; 1 Ann. 473; 2 Ann. 180, and numerous other cases. 
The Act of 1842, p. 314, clearly shows that such was the intention of the law- 
giver, for after prohibiting masters to carry their slaves to free States, (which 
consequently they could do before this Act.) The law considering them free 
on their return subjects them to all the penalties provided in the same Act 
against free persons of color; and the creditors by privilege or mortgage are 
driven to an action in damages against the owner, this Act clearly shows that 
the freedom of a slave carried by his master to a free State is absolute and 
irrevocable, and that Art. 190 of the Civil Code applies only to enfranchise- 
ments executed in this State. 

The statute of 1846 can have no retroactive effect and destroy rights pre- 
viously acquired, 2 Ann. 180, this statute shows that the law was different 
before; otherwise it would have been vain. Besides, Joseph Bernard went to 
Ohio to free these slaves. 

His declarations were admissible to show that he had been in Ohio with these 
individuals and set them free there. 5 Ann. p. 355, Greenleaf, § 108. 

Plaintiffs. are entitled to their freedom under the deed acknowledged in Mis- 
souri, and correctly admitted in evidence. Gordon’s Dig. p. 207. Joseph Ber- 
nard was permitted by law to emancipate his slaves in another State according 
to the laws of that State. Act of 1830, sec. 16, p. 94,13 L. R. 446. The 
opinion and reasoning of the Court in the case last cited fully answers all the 
arguments of defendants on this point. 

Even if the emancipation had taken place in this State, the non-observance 
of the formalities required by law, could not avail defendants; “they have no 
right to avail themselves of the requisites which the legislature have imposed 
for public purposes. 5 Rob. 218. 

The subsequent return of,plaintiffs could not destroy their freedom once ac- 
quired. 8 Ann. 61; 1 Ann. 473, and numerous other cases. Act of 1842, 
p. 814; Act of 1830, p. 94; 4 Martin, 385; 16 L. R. 489. 


‘J. 0. & A. Beatty, for defendants and appellants: 
The defendants refer the court to Articles 1468, 1470, and 1478 of the Civil 
Code, for the liberality which the code permits to be exercised towards persons 
24 
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standing in the relation that MJelite and her children did to J. Bernard, and 
submit, that if the word donation in Article 1468 be not sufficiently broad to 
include the gift of personal liberty, which the judge holds to be neither mov- 
able nor immovable, it may be embraced in the more ext:nsive term of disposi- 
tion employed in Article 1478. They also refer to the decisions of this court 
in the case of Cole v. Lucas, 2 Ann. 964, and that of Mary, f. w. c., v. Daniel 
L. Brown, 5 Ann. 3S, on the subject of emancipations made in other States, 
in fraud of the law, of the residence of the master. 

Ocpen, J. These cases were consolidated and came before us on appeal by 
the defendants. 

In one suit Celesie, a quateroon, and her children Victorine and Gustave, and 
in the other, Virginie, a sister of Celesie and her child Philomone claim their 
freedom. Celesie and Virginie were the children of a mulatress slave named 
Melite, who belonged to Joseph Bernard. They were born in the State of 
Louisiana in the condition of slavery, their mother then being the property of 
Bernard. In 1835, Bernard left the State with the petitioners and their 
mother and carried them to the State of Ohio. From Ohio he went with them 
to the State of Missouri, and subsequently they returned together to the State 
of Louisiana, where Bernard died about the year 1842. 

The legitimate children and heirs of Bernard took possession of the plaintiffs 
Celesie and Virginie as the property of their father. Celesie was bought from 
the heirs by Claivelle, and Virginie by Drausin Himel. The two Himels 
against whom the suits are brought, have called in warranty their vendors the 
heirs of Bernard. 

The plaintiffs claim their freedom by virtue of an act of emancipation exe- 
cuted by Joseph Bernard on the 2d of June, 1835, in the city of Cincinnati, 
and acknowledged, first, before the Mayor of that city, and afterwards before 
the Circuit Court of the city of St. Louis, in the State of Missouri. They also 
claim to have acquired their liberty by virtue of the removal of their former. 
owner to a free State, with the intention of residing there and of liberating 
them, and furthermore set up a title to freedom by prescription. 

By an Act of the Legislature of Missouri, which is in evidence and which 
was in force at the time Joseph Bernard acknowledged the act emancipating his 
slaves, Melite and her children, the acknowledgment by the owner of such an 
instrument, before the Circuit Court of the county where he resides, is recog- 
nized as a legal mode of emancipation. The Act of the Legislature makes it 
the duty of the clerks of the courts to deliver to the slave they emancipated a 
copy of the act of emancipation, attested by the clerk under the seal of the 
court before which the acknowledgment was made. A copy thus attested was 
offered in evidence by the plaintiffs and, we think, was properly received. The 
objections to it reserved in a bill of exceptions were that 

1st. That.the orignal should have been produced. 

2d. That the clerk should have certified to the qualifications of the Judge. 

8d. That Joseph Bernard was a resident of Louisiana and the Act of the 
Legislature of Missouri only authorized residents of Missouri to emancipate their 
slaves in that manner. 


These objections were all untenable. There is no reason to suppose that the 
original could have been in the possession of or within the control of the plain- 
tiffs. The record was one appertaining to a court and properly certified under 
the Act of Congress of the 20th May, 1790, by the attestation of the clerk, 
with the seal of the court ‘annexed, and certificate of the Judge, that the attes- 
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tation was in due form. Gordon’s Dig., Art. 1317. The evidence shows that 
Bernard did, at least, temporarily, reside in the county where the acknowledg- 
ment was made. 

It is fully established that Bernard went out of the State for the purpose of 
emancipating Melite and her children. Besides Celesie and Virginie, there 
was another child called Zupherenie ; the then children, with their mother, were 
emancipated first in a State where slavery is not tolerated, and afterwards in a 
slave state, where emancipation was permitted according to the forms adopted 
by the owner to set these slaves free. 

The only question, therefore, concerning their title to freedom, is presented by 
the objection which has been strongly urged in the defence, that the emancipa- 
tion was made in fraud of our laws and of the portion reserved by law to the 
plaintiffs, as the forced heirs of their father. 

In support of the objection that the emancipation was made in fraud of our 
laws, the case of Mary, f. w. c., v. Brown, 5 Ann. 269, is relied on by the ap- 
pellants. That case was decided under the laws of Mississippi, which are 
entirely different from our own on that subject. By the laws of that State a 
slave can derive no right to his freedom without an Act of the Legislature of 
the State permitting his emancipation. On the contrary, our laws permit a 
slave to make a contract with his master for his freedom. C. C., Arts. 174, 
177. Trapan v. Trapan, 8 Ann. 455. In 1846, the Legislature of Louisiana 
passed an act entitled an Act “To protect the rights of slaveholders in the 
State of Louisiana.” This Act declares that thereafter no slave shall be en- 
titled to his or her freedom, under the pretence of having been, with or without 
the consent of the owner, in a country where slavery docs not exist. There 
can be no doubt that before that Act was passed, the removal of the master 
with the slave to a free State had the effect ipso facto of setting the slave free, 
and that the right to freedom was not forfeited by the return of the slave to 
Louisiana. See cases—Marie Louise vy. Marcot, 8 L. R. 475. Eugenie v. 
Preval et al., 2 Ann. 180. Smith, f. w. c., v. Smith, 18 L, R. 444. 

The principal difficulty in awarding to the petitioners the freedom which their 
master conferred upon them by a most solemn and deliberate act of emncipa- 
tion arises out of our system of forced heirships. To a certain and very large 
extent a man’s children by our laws are viewed in the light of his creditors for 

whatever fortune by his industry he may be enabled to accumulate. For the 
protection of the rights of creditors and forced heirs, Art. 190 of the Civil 
Code has provided as follows: “‘That any enfranchisement made in fraud of 
creditors or of the portion reserved by law to forced heirs is null and void; 
and such plea should be considered as proved, when it shall appear that at 
the moment of executing the enfranchisement, the person granting it had not 
sufficient property to pay his debts or to leave to his heirs the portion to them 
reserved by law.” In the present case it is charged by the children of Joseph 
Bernard , that the emancipation of the petitioners was made in fraud of their 
rights. As it appears by the inventory of J. Bernard’s estate that the property 
he left at his death, including A/elite and her children, only amounted to 
$1368. If we are to follow the rule laid down in Article 1492 of the Code 
for deterimining the reduction of donations to the disposable quantum, the 
act of emancipation would be null and void. The Art. 190, however, has 
established a different rule-applicable to what may be called a donation to a 
slave of his value by an act of emancipation. The emancipation i3 considered 
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fraudulent in case it is proved that at the time it was made, the owner had not 
sufficient property to leave to his heirs the portion reserved to them by law. 

The plaintiffs offered in evidence to prove the property owned by Joseph 
Bernard at the date of the emancipation, and the defendants objected to their 
right todo so, To sustain the charge of fraud, proof was necessary of what 
property Bernard then owned. Unless the value of Melite and her children 
then exceeded the disposable portion of his property he had clearly the right 
to emancipate them. The burden of proof if it could be said to have vested 
on the plaintiffs was shifted to the defendants, after the defendants had object- 
ed to the plaintiffs being permitted to introduce any evidence on the subject. 
It is in vain for the defendants counsel to argue before us that the plaintiffs 
were bound to establish what property Bernard then had, when the record 
shows that in the lower court they objected to any such proof. Parties can- 
not be permitted thus to shift their position and contend for one thing in the 
lower court and for what is directly opposite to it in the appellate court, and 
asks at our hands for relief, because testimony was not adduced which the 
record shows was excluded by themselves. Another ground of defence is, that 
Melite was the concubine of Joseph Bernard, and that the emancipation was a 
gift of so much of his estate, which by law is prohibited to be made to one 
standing in that relation. 

The law has declared what causes shall be sufficient to render the enfran- 
chisement of a slave nu!'l and void, and this is not one of them. 

We are of opinion the plaintiffs are entitled to their freedom. 

Celesie having died during the pending of the suit, her-children Victorine and 
Gustave, who are plaintiffs and who were born after the emancipation of their 
mother are entitled to a claim for their liberty, their rights are recognized in the 
reasons assigned by the Judge for his judgment, but seems to have been over- 
looked in the decree itself, which must therefore be amended. 

It is therefore ordered, adjudged and decreed, that Victorine and Gustave, 
the clildren of Celesie as well as Virginie and her children born since the deed 
of emancipation by Joseph Bernard, be forever quieted in the exercise and en- 
joyment of their liberty against all claims and pretensions of the defendants, 
Clairville and Drausin Himel, and it is further ordered that the judgment of 
the court below thus amended, be affirmed at the costs of the appellants. 


H. Bonzano vr. Avze. 


When a deceit is practiced on a vendee, whether he gains by dr loses the subsequent sale of the 
thing, his right to the action guanti minoris remains perfectly the same. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Livingston, for plaintiff and appellant. Goold & Stansbury, for defendant. 
Voorutss, J. The plaintiff sues to recover the sum of $383 70, the alleged 
difference between the sample and the rice purchased by him from the defen- 
dant, and also for charges, insurance, cooperage, interest and broker’s com- 
mission. 
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The sale having been perfected by delivery, the plaintiff's remedy, in case 
the thing sold contained redhibitory vices or defects as merely diminished its 
value, was to resort either to the action of redhibition or to the action for a di- 
minution of price. C. C. 2496, 2519, 2520. 

The plaintiff having disposed of the rice which he purchased from the 
defendant, resorted to the action for a reduction of price. This he could do, 
because when a deceit is practised on a vendee, “ whether he gains or loses, by 
the subsequent sale of the thing, his right to the action quanti minoris retiiains 
perfectly the same.” 1 N.S. 318. 

The evidence, it is true, establishes some difference in the quality of a small 
portion of the article sold, but it is so unsatisfactory as to the amount of that 
difference, that it is impossible for us to ascertain the reduction of the price to 
which the plaintiff would be entitled. 

It is therefore ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 


Wuire v. Hit, Executor. 


A vendee is deemed to have purchased at his own risk, who buysa slave with an apparent defect; 
there being no misrepresentation or concealment of the truth on the part of the vendor. 

A vendee, seeking rescission of the sale of a slave suffering at the time of sale from a flesh wound, 
shonid show that he had taken due pains to hea) it, or prevent its producing permanent lameness, 
working the slave in an employment calculated to aggravate the wound, shows a want of 
proper care. 

C. C. 2497-8. 


PPEAL from the District Court of the Parish of East Feliciana, Merrick, J. 
Pond, for plaintiff. Faqua, for defendant and appellant. 

Sporrorp, J. The verdict and judgment rescinding the sale of the slave 
Lewis, on account of a redhibitory defect, appear to be erroneous, for two rea- 
sons : 

1. The vendor declared the defect, such as it was, at the time of the sale. 

The officer who made the sale says, that the boy’s knee was exhibited; that 
the plaintiff himself examined it; that it appeared to be swollen, but the injury 
was thought to be temporary, and was so stated by Dr. Skipwith, who examined 
it in presence of the bystanders, and that it was occasioned by a fall a few 
days previous. 

No deception whatever was practised. The defect was apparent, and was 
made still more so by directing public attention to it. The plaintiff must be 
deemed to have bought at his own risk, in regard to this injury to the knee, as 
he has failed to prove any misrepresentation or concealment of the truth. C. 
©. 2497-8. 

2. The vendee has not shown that he took sufficient pains in seeking to heal 
the wound, or to prevent it from running into a permanent lameness. It was 
in a delicate part of the frame, and, according to the opinion of the plaintiff’s 

_own medical witness, required rest and attention. Instead of that, the boy 
was put to the plough, “the worst work to which he could have been put.” 
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No attempt to return the slave appears to have been made until more than a 
year after the sale, and sometime after the present defendant had procured an 
order of seizure and sale for the unpaid part of ‘the price. 

Afterwards, the slave appears to have been attacked with scrofula, which 
aggravated the lameness, and the boy may now be considered as worthless, 
But the circumstances of the case do not require the loss to be thrown on the 
vendor. 

It is therefore ordered, that the judgment of the District Court be reversed; 
and that the injunction sued out by plaintiff against the order of seizure and 
sale, be dissolved; the plaintiff to pay costs in both courts. 


Epwarp Suaw, Tutor, v. M. C. Reneav. 


Plaintiff, as tutor of his minor children, claimed a specific amount of property by inheritance from 
defendant’s deceased spouse, and sequestered it. Defendant set up a claim for his marital portion, 
which was ruled out on the ground, that his wife’s succession had not been settled. But there being 
no allegation nor proof, that the estate was involved, or that it needed the appointment of an ad- 
ministrator, or that it was in process of settlement. Held : The District Court should have allowed 
defendant to substantiate his claim. 


PPEAL from the District Court of the Parish of Carroll, Snyder, J. 
t\— Selby, for plaintiff: 
The exception by plaintiff was properly sustained by the court aque. The 
defendant, himself, in his answer claiming the marital portion, shows that the 


succession of his deceased wife, has not been liquidated. 8 An. 488. 9 R. R. 
101. 17L. R. 374. C. C. 2359. 


The defendant’s rule (p. 16) was filed after the judgment in the cause had 
been signed and was final. So that then, there was no suit pending to sustain 
it..8 An. 11. 5 An. 349. 4 An. 187. 3 An. 207 and 434. 


Dubose, for defendant and appellant, cited 17 La. 876. 5 An. 159. 8N.S. 
1 and 5. 

Voornies, J. The plaintiff, as tutor of his minor children, William J. 
Shaw and Matilda Shaw, instituted the present suit against the defendant, 
surviving husband of Martha A. Powell, deceased, for the purpose of recover- 
ing two slaves and some personal property which they held by inheritance 
from the estate of the said Martha A. Powell, their deceased half sister. The 
defendant admits the heirship of the plaintiff, but avers that he is entitled to 
the marital portion in the succession of his deceased wife, inasmuch as she died 
rich, leaving him in necessitous circumstances. He furtheralleges that, besides 
the abovementioned property, there is a large amount of real and personal 
property belonging to the estate of said Martha A. Powell, deceased, all of 
which is in the hands of Edward Shaw, individually. 

An exception was filed by the plaintiff to the defendant’s demand for the 
marital portion, on the ground that it was premature, the estate of his deccased 
spouse not having been liquidated and finally settled ; which exception was sus- 
tained by the court below. There was judgment in favor of the plaintiff as 
prayed for in his petition, reserving the defendant’s right to the marital portion, 
and the latter appealed. © 
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It is insisted upon by the plaintiff and appellee, in support of the judgment 
of the District Court, that the ruling on the exception was in accordance with 
the interpretation of Article 2359 of the Civil Code, in the following cases : 
Harrell v. Harrellet al., 17 L. R. 876; Durian v. Durian et al., 9 R. R. 102; 
and Vasseur v. Dupré, 8 An. 488, in which the principle is recognized, that 
the marital fourth cannot be claimed before the liquidation and final settlement 
of the estate of the deceased spouse. We still adhere to the rule laid down in 
those cases; but it is proper to notice, that in every one of them, the estate 
was in process of liquidation and settlement, and more particularly in the case 
of Vasseur v. Dupré, administrator, where the marital portion was claimed 
against the curator of the estate, without making the heirs parties to the suit. 
We adhere more particularly to the ruling in the case of Durian v. Durian, in 
which the court said: “This right the plaintiff already had under Article 
2359 of the Civil Code; but to exercise it effectually, he must show the spe- 
cific amount of the succession of which he claims one-fourth, either by exhibit- 
ing a regular settlement and liquidation of the estate, or by proving that her 
heirs have received a specific amount of money or property belonging to the 
same, which they detain, without making such settlement or liquidation.” How 
stands the case at bar? The plaintiffs claim a specific amount of property by 
inheritance from the defendant’s deceased spouse, and have taken possession of 
thr same, after having it sequestered. The defendant admits the existence of 
all the rights set up by them, but makes a reservation as regards the marita! 
portion. There is no allegation, nor is there any proof, that Martha Ann 
Powell's estate, is involved in debt or needs the appointment of an administra- 
tor, or is in process of settlement and liquidation; whilst, on the other hand, 
a specific amount of property is shown to be in the plaintiff’s hands, and 
which they detain without any apparent intention of proceeding to a settlement 
and liquidation of the estate. The District Court therefore erred in ruling out 
the defendant’s demand, whom he should have allowed to substantiate his claim 
as set forth in his answer. 

It is therefore ordered and decreed, that the judgment of the District Court 
be avoided and reversed, and the case remanded for further proceedings accord- 
ing to this decision. The costs of appeal to be borne by the plaintiff. 


Tue Strate v. James W. Prarr. 


The charge of “ inflicting a wound less than mayhem,” is not necessarily included in a charge of 
shooting with a dangerous weapon, with intent to kill and murder. 

In an indictment upon a statute, it is necessary that the defendant should be brought within all the 
material words of the statute, and nothing cau be taken by intendment. 

The offence should be charged either in the language of the statute, or in language of equivalent 
import ; and a verdict not responsive to the charge, will not authorize a judgment. 


PPEAL from the District Court of the Parish of East Baton Rouge, Rodert- 

son, J. J. E. Morse, Attorney General, for the State. 7. G. Davidson 
.also appeared for the prosecution. J. M.d J. £. Elam, for the accused and 
appellant. 
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Sporrorp, J. The defendant was indicted for assaulting and shooting Bar- 
nett. Williams, with a dangerous weapon, with intent to kill and murder him. 

In a second count, he was charged with a like assault, with intent to commit 
the crime of murder. 

The Judge instructed the jury that, under this indictment, “if they believed 
the prisoner did, with a dangerous weapon, or with intent to kill, inflict a wound 
less than mayhem, they must find a verdict accordingly, because the charge of 
shooting with a dangerous weapon with intent to commit the crime of murder, 
includes the lesser offence of inflicting a wound less than mayhem, with a dan- 
gerous weapon, or with intent to kill.” 

The jury found the following special verdict: “We, the jury, find the ac- 
cused guilty of an assault on the person of Barnett Williams, with a danger- 
ous weapon, and inflicting a wound less than mayhem, and we further recom- 
mend him to the mercy of the court.” 

The prisoner, who had taken a bill of exceptions to the charge of the court, 
after vainly seeking to arrest the judgment, was sentenced to six months im- 
prisonment in.the parish jail, and to pay a fine of $250, and costs. 

From this sentence, he has appealed. 

The District Judge thought the verdict was justified under the authority of 
the case of The State v. Stouderman, 6 An. 286. In that case it was held, that 
under an indictment for an assault, with intent to commit murder, the prisoner 
may properly be convicted of an assault with intent to kill. 

The decision was correct, because the intent to kill is of necessity included 
in the intent to commit murder, and the case was put distinctly upon that 
ground. 

But the charge of “ inflicting a wound less than mayhem,” is not necessarily 
included in a charge of shooting with a dangerous weapon, with the intent to 
kill and murder. 

In an indictment upon a statute, it is necessary that the defendant should 
be brought within all the material words of the statute; and nothing can be 
taken by intendment. Wharton’s Crim. Law, 133. 1 Chit. Crim. Law, 283. 

The offence should be charged either in the language of the statute, or in 
language of equivalent import; and a special verdict not responsive to the 
charge, will not authorize a judgment. 

Hlere, the jury have found a verdict for a statutory offence not charged in 
the bill of indictment, by averments comporting with the terms of the statute, 
nor necessarily embraced in the offence as charged. 

It is therefore ordered, that the sentence be set aside, judgment arrested, and 
the prisoner discharged. 




































N. S. Suretps, Tutrix, v. Jeawnm Lanna. 


The absence uf a counsel, trying a suit in another court, is no ground for a new trial. 


PPEAL from the District Court of West Feliciana. Sterling, J. 
Ratliff, for plaintiff and appellant, cited C. P. 558, Nichols v. Alsop, 10 
La. 409. olmes v. Steamer Chieftain, 1 An., 186. Union Bank v. Roberts, 9 
R.R. 177. ven v. Sullivan, 2 Ann. 292. Wilkins v. East Baton Rouge, 10 
R. R. 57. 

Brewer & Collins, for defendants. 

Voorutes, J. A judgment of ‘non-suit having been regularly entered against 
the plaintiff on her failing to appear and prosecute her suit, she filed a motion 
for a new trial, based on the ground that the Counsel she had employed was 
absent from the Court at the time the case was fixed, and tried without her 
knowledge and consent; that in consequence of the change introduced by law 
in the sessions of the Courts of East Baton Rouge and West Feliciana, her 
counsel, who had previously been retained in several cases in both parishes, 
was unavoidably absent from the latter court, without any negligence on his 
part; and in fact arrived there shortly after the dismissal of her action. 

It has already been held that “the absence of an attorney, trying a suit in 
another court, is no ground for a new trial.” 13 L. R. 424. In the case of 
Dwight v. Richard, a similar application was made on the ground of the attor- 
ney’s absence, caused through his ignorance of the month in which the court 
was to be held, and that the party had used diligence in procuring his atten- 
dance; that the attorney upon receiving his client’s communication, travelled 
day and night, until he reached the court on the third day of the term; but 
that the day previous a judgment of non-suit had already been entered. The 
motion was overruled, and this court refused to disturb the ruling. 4. An. 240, 
9 R.R. 177. 

The absence of the plaintiff's counsel in the present case did not constitute a 
sufficient ground for a new trial; she resided in the parish where her suit was 
pending, and could have employed other counsel to attend to it. Judgment 
affirmed with costs. 





M. Dopeman, et als. vs; R. Barrow. 











A sale made by the State Treasurer in 1828 under the existing laws, for the non-payment of taxes 
by a non-resident, under the designation of “a certain tract of land, situated in the parish of As- 
sumption, measuring six arpents, more or less,” is invalid by reason of the uncertainty of the 
thing sold. 

Such a sale cannot be cured by a monition; nor will ajudgmenton a monition sustain the plea of 

res adjudicate in favor of the title acquired under such a sale. 





: PPEAL from the District Court of the parish of Assumption. ole, J. 

- oe Bonford & Gentile, for plaintiff and appellant. Jisley, for defendant. 

.e ’ Stew, C. J. The plaintiffs seek, in this action, to recover from the de- . 
fendants a tract of land, described as lying in the parish of Assumption, hav- 
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ing a front on bayou Lafourche, opposite Napoleonville, of six arpents, by a 
depth of forty, bounded below by lands formerly of Maurice Elpert, and 
above by lands of Strect, and bounded at present above and below by lands of 
the defendants. They set forth a title for the whole tract anterior to the 
tax sale, which has given rise to this action. 

The only question which arises in the present stage of the cause, is the cor- 
rectness of the judgment below in favor of the defendant, on his plea of res 
judicata, upon which alone the cause yas heard below. The plea is based 
on a decree rendered upon an application for a monition made under the Acts 
of 1834 and 1838. The Statg Treasurer in the year 1828, adjudicated to one 
Moaney, for the price of $16, “a certain tract or parcel of land situated in the 
parish of Assumption, measuring six arpents, more or less.” The deed of the 
Treasurer, which the defendant annexed to his petition for a monition, recited 
that the land was sold for taxes due by one of the plaintiffs, Martial Dodeman, 
returned by the collector of taxes as non-resident. On the 2ist May, 1840, a 
decree was signed by the District Judge, confirming and homologating the adju- 
cation made by the State Treasurer. In the decree the land is described as “a 
tract of land having six arpants front on the said left bank of bayou, nearly 
opposite the mouth of said canal, bounded above by land of F. Street, and 
below by land of Maurice Elpert.” 

This plea of res judicata, being tried alone, no evidence was offered by the 
plaintiff, and the defendant gave in evidence only the petitions and decree in 
the monitions. We have to decide, therefore, whether the action of the plain- 
tiff for the tract, of six arpents front, by forty in depth, described in his 
petition, is barred by the decree in monition. 

We think the District Judge erred. There was an adjudication to Moaney of 
six superficial arpents, the property of Martial Dodeman, somewhere in the 
parish of Assumption. This sale was, unquestionably, invalid, by reason of the 
uncertainty of the thing sold. No metes ang bounds being stated, and no de- 
scription of the six arpents, whatever, being given, save that they were in the 
parish of Assumption and belonged to Martial Dodeman,-what authority had 
the purchasers to enter upon the tract of 240 arpents owned by Martial 
Dodeman, and carving a portion out of it, say, these are the six arpents I 
bought, - 

Here there was-a virtual invalidity arising from the uncertainty of the thing 
sold. Can-it be cured by a monition? We think not. We can find no war- 
rant in the monition law authorizing the District Judge to locate that tract, 
which the adjudication didnot locate, much less to enlarga the sale, and convert 
a purchase of “six arpents, more or less ” into a purchase of a tract having six 
arpents front by forty in depth, in other words a tract of 240 arpents. 

It is therefore decreed that the decree of the District Court sustaining the 
plea of res judicata be reversed, the said plea be overruled, and that this 
cause be remanded for a new trial, and further proceedings according to law, 
the costs of the appeal to be paid by the defendant. 
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Tae Srare v. Tuomas P. Heas. 


The doctrine that the malice aforethought must be specialiy charged in the conclusion of an indict- 
ment for murder, has been well settled in the Common Law of England, and has been adopted in the 
criminal jurisprudence of this State by the Act of the Territorial Legislature, in 1805. 

The words “of his malice aforethought,” in the conclusion of an indictment ; for murder, is not an 
“ unnecessary prolixity ” of the Common Law, referred to in the Act of May 4th, 1805, Sec. 38, and 
this though the words “ feloniously, wilfully, and of his malice aforethought,” are thrice repeated 
in the body of the bill of indictment. 

The verdict must be responsive to the charge, or else the judgment will be reversed. 

‘Where the indictment was technically defective as an indictment for murder, in consequence of 
which the judgment was arrested; yet, where the verdict of the jury clearly indicated that the 
jurors believed the prisoner guilty of murder, the Supreme Court ordered him to be detained in close 
custody until thé next session of the grand jury for the parish, in which he had been tried. 


PPEAL from the District Court of the Parish of Lafourche, Cole, J. 
Roman, District Attorney, for the State. 

J. C. & A. Beatty, for defendant and appellant, cited: Chitty, 1, 243, note 
W. 3, 750; edition of 1841, Vol. 2, p. 4; Vol. 3, p. 750; East.’s P. C. 1, 345, 
§116 ; Archbold’s Criminal Pleading, 381, edition of 1840; Russell on Crimes, 
edition of 1831, 469—original edition, 470; Hale’s P. C., 1, 449 and 466; 2, 
184, edition of 1800. * 

Sprorrorp, J. Thomas P. Heas was indicted for the murder of Henry Boyd. 

The Jury found the following verdict: ‘‘ Coupable avec préméditation sans 
application de la peine de mort.” 

The prisoner moved for a new trial and in arrest of judgment, but both mo- 
tions were overruled. Having, thereupon, been sentenced to hard labor in 
the penitentiary for life, he took this appeal. 

The principal error relied upon to procure an arrest of judgment, consists in 
an omission, in the conclusion to the bill of indictment, of the formal clause “ of 
his malice aforethought.” The conclusion is as follows: ‘“ And so the grand 
jurors aforesaid, upon their oath aforesaid, do say that the said Thomas P. Heas. 
him the said Henry Boyd, in the manner and form and by the means aforesaid, 
did kill and murder, contrary to the form of the statute of the State of Louis- 
iana in such case made and provided, and against the peace and dignity of the 
same.” 

It is true, the words “ feloniously, wilfully, and of his malice aforethought,” 
-are thrice repeated in the body of the bill, in charging the assault, the discharge 
of the loaded gun, and the wounding of Henry Boyd. But by the common law 
of England, as it stood in the year 1805, the repetition in the body of the bill 
could not cure an omission of the same material phrase in the conclusion. Nor 
can the words “in the manner and form aforesaid” be intended to include the 
‘malice aforethought.” 

“Though murdravit be in the indictment, yet, if it wants the words ex mali- 
tid sua precogituld, the party shall have his clergy.” 2 Hale’s Plea. Crown, 
187. 

_ “As a conclusion from the facts averred, it must be stated that so the de- 
fendant, feloniously, of his malice aforethought, did kill and murder the de- 
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ceased ; for, without the terms ‘malice aforethought’ and the artificial phrase 
‘murder,’ the indictment will be taken to charge manslaughter only.” 1 Chit, 
Cr. Law, 2438. 

In The Commonwealth v. Gibson, 2 Virginia Cases, 74, the Court said: “ In 
indictments for murder it is necessory to aver that the person indicted, ‘ of his 
malice aforethought,’ killed and murdered the deceased ; that these words 
‘malice aforethought’ cannot be supplied by others whose import may be the 
same; that, although it is averred in this case that he did ‘feloniously, wilfully, 
and of his malice aforethought,’ give the mortal wound,—and although, in the 
conclusion, the indictment does-aver that he, ‘in manner and form aforesaid, 
feloniously, wilfully and maliciously did kill and murder,’ &c. ; yet as the words 
‘of malice aforethought’ are not used in that conclusion, the indictment in this 
case cannot be supported as an indictment for murder.” 2 Virginia Cases, 74. 

See also, Anderson v. The State, 5 Pike, 445, where many authorities upon 
this subject are cited, and where the words “of malice aforethought,” in the 
conclusion, were held unnecessary, Ringo, C. J, dissentiente ; but the opinion 
of the majority was based entirely upon statuary provisions peculiar to the law 
of Arkansas. 

See also, Respublica v. Honeyman, 2 Dallas, 228. 

The authorities cited on behalf of the prisoner have not been met in the 
elaborate argument of the District Attorney, save by the same course of rea- 
soning which was overruled in the case of The Commonwealth v. Gibson, and 
by some detached expressions and abbreviated forms from Hale, Chitty, and 
Starkie. 

The doctrine that the malice aforethought must be specially charged in the 
conclusion of an indictment for murder, we consider to have been well settled 
in the Common Law of England, and to have been adopted into our criminal 
jurisprudence by the Act of the Territorial Legislature in 1805. 

No subsequent statute has changed the law in this respect. 

We have been urged by the Attorney General to take the responsibility of 
declaring the repetition of this technical phrase in the conclusion of an indict- 
ment for murder, to be an “ unnecessary prolixity,” of which the form of the 
indictment may be divested by virtue of the Act of May 4th, 1805, §33. 

The Supreme Court of the Territory of Orleans, as early as 1810, were asked 
by the then Attorney General to assume a similar responsibility under this 
statute. But they declared that what wise judges in England had held to be 
essential averments, must be held so here ; that some standard must be given 
for Courts to be governed by besides human reason that is as various as the 
physical and mental capacities of men ; and the language of a celebrated Brit- 
ish jurist was quoted as signally applicable here : “‘ The freedom of our Consti- 
tution will not permit that, in criminal cases, a power should be lodged in any 
judge to construe the law otherwise than according to the letter.” 

Territory v. Nugent. 1 Martin, 117, 178. 

Again, in The State v. Kennedy, 8 Rob. 601, the same argument was ad- 
dressed to the Court of Errors and Appeals. Their response was: ‘‘We.do 
not believe that the Legislature intended to confer upon Courts authority to 
legislate upon the subject of criminal proceedings or the findings of indictments; 
but merely to direct prosecuting officers to omit those prolixities which were 
acknowledged to be such at Common Law, and therefore unnecessary, although 
habitually inserted in indictments, such as the averment that the defendant, 
“not having the fear of God before his eyes,” &c. 
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This has become the settled construction of the Statute of 1805. Were it Sra 


not so, we should hesitate to exercise a power which, under the true theory of Hus. 
our Government, the legislative branch is, perhaps, incompetent to delegate to 
the judiciary. 

It is better that a murderer should escape the legal penalty of his guilt, than 
that this tribunal should usurp an authority withheld from it by the Constitu- 
tion. Guided by that instrument, it is our sole duty and desire to administer 
the law as it is; to others belong the arduous task of making it what it ought 
to be. 

The judgment must be arrested ; but we cannot order the prisoner to be dis- 
charged, as we are asked by his counsel to do. The verdict of the jury, 
“Guilty with premeditation,” renders it impossible for us to conclude that he 
has been convicted of manslaughter, as we might perhaps have done if there 
had been simply a general verdict of “ Guilty ;” neither has he been acquitted 
of manslaughter ; upon that issue the jury have never passed, although it may 
be conceded, that the indictment would be valid as an indictment for that 
offence. 

Considering the charge as one of murder, the judgment must be arrested for 
want of a formal conclusion to the indictment: considering it as a charge of 
manslaughter, the judgmont must be arrested for want of a verdict responsive 
to the issue. 

As to the emphatic verdict of the jury, although upon an indictment techni- 
cally insufficient, affords the strongest presumption that the prisoner is guilty 
of the murder of Henry Boyd, and as, in legal contemplation, he has not yet 
been in jeopardy of life or limb on that account, it becomes our duty, as con- 
servators of the peace of the State, to guard against his escape from justice, so 
far as it is possible for us to do so. 

It is therefore ordered, that the judgment of the District Court be annulled, 
avoided and reversed. It is further ordered, that judgment against Thomas P. 
Heas, upon the bill of indictment preferred against him by the Grand Jury of 
the Parish of Lafourche, on the 2d day of October, 1854, (a copy whereof is 
found in the record of this cause,) be arrested ; but that the prisoner be detained 
in close custody until the next session of the Grand Jury within and for the 
Parish of Lafourche, ten and there to answer to a new bill of indictment to be 
preferred against him for the murder of Henry Boyd, and to abide the orders 
of the District Court of the Parish of Lafourche thereupon. 


. J. W. Worrsam v. H. Scnencx. 


A judgment will not be amended for the relief of appellee, unless demanded in ansver to the ap- 
peal. The asking of relief in argument will not avail 






PPEAL from the District Court of East Baton Rouge. Robertson, J. 
Ratliff, for plaintiff and appellant. Seymour & Morgan, for defendant. 
Srorrorp, J. The jury who heard the witnesses thought the plaintiff had 

failed to show anything beyond nominal damages, by reason of the breach of 

contract alleged to have been committed by the defendant. 

As a close examination of the evidence satisfies us that their conclusion was 

correct, it would be useless to discuss the bill of exceptions taken by the plain- 
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tiff to the District Judge’s charge to the jury. Nor can we give the defendant 
the relief he asks in his printed argument, by reversing the judgment which 
carried the-costs in the District Court against him. 
_ He has filed no answer to the appeal, in which such an amendment of the 
judgment is prayed for. 

“The judgment is therefore affirmed, the costs of this appeal to be paid by the 
plaintiff and appellant. 


Tue Srate v. Konrap ONNMACHT. 


It was assigned as error on the face of the Record, that no indictment was found against defendant by 
the grand jury, and that no bill was returned by them to the Court. Held: That the Record, con- 
taining a full and complete statement of the time and place of holding the Court, the names of the 
persons composing the grand jury, the appointment by the Judge of the foreman, and his being 
sworn, and the grand jury being empannelled and sworn, and charged by the Court to inquire for 
the Body of the Parish ; and the Record showing, also, that there was on the day following, an entry 
on the minutes, under the caption of the cause, of “ True bill and indictment for laying in wait and 
shooting with intent te commit murder ;” and the indictment itself being endorsed by the clerk as 
filed on the same day of the entry, with the name of the foreman below the words “a true bill,” 
renders it certain that the indictment was found by the grand jury and presented by them in open 
court. To hold otherwire would be to reverse the maxim, omnia rite acta. 

Had the objection to the clerk’s entry, that it did not show with certainty that the grand jury had 
been brought into court, been made specially in the Ceurt below, the minutes could have been cor- 
rected and an entry made nunc pro tunc. 

The proper mode of returning an indictment into Court is made by endorsing on the back of it‘ A 
true bill.” The entry of the clerk, in the form above, was a sufficient rending of the finding of the 
indictment. 


PPEAL from the District Court of the Parish of Pointe Coupée, Cooley, J. 
Roy, District Attorney, for the State. U. B. & E. Phillips, and Provosty 
& Farrar, for the accused and appellant. 

Oapex, J, The Defendant has appealed from a sentence condemning him to 
hard labor in the Penitentiary for life, for the crime of laying in.wait and shoot- 
ing, with intent to commit the crime of murder. His counsel moved, in the 
Court below, to arrest the judgment on several grounds: Ist, That no legal 
indictment had been found against the accused. 2d, That no indictment had 
been legally returned against him by the Grand Jury to the Court. 8d, That 
no charge had been legally preferred by the grand jury against the accused. 
The motion was overruled on the ground that no specific objections were set 
forth init. In this Court an assignment of errors has been filed, which the ap- 
pellant’s counsel relies on as embodying the grounds of the motion made in 
arrest of judgment, and disclosing errors apparent on the face of the Record, 
which entitle the prisoner to a reversal of the judgment and to a discharge. 

Ist. It is first assigned as error, that it does not appear from an inspection of 
the Record that any indictment has ever been found against the defendant by 
the grand jury; and that it does not appear that any bill of indictment was 
ever returned or presented by the grand jury to the Court. The Record before 
us contains astatement of the proceedings, which is full and complete as to the 
time and place of holding the Court, the names of the persons composing the 
grand jury, the appointment by the judge of the foreman, and of their being 
duly empannelled and sworn, and charged by the Court to inquire for the body 
at the Parish of Point Coupée. On the day following the empannelling the 
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grand jury, an entry appears on the minutes in these words: ‘“ The State of Stage 
Louisiana v. Konrad Onnmacht; true bill and indictment for laying in wait Oxxsacur. 
i and shooting with intent to commit murder.” 
: The indictment itself is endorsed by the clerk as filed on the same day that 
the foregoing entry was made on the minutes, and the name of J. W. Janeau, . 
foreman, below the endorsement, in the usual form of the words “a true bill.” 
The entry on the minutes of the previous day stated that J. W. Janeau had 
been appointed and sworn as foreman. This renders it sufficiently certain, that 
the indictment to which the prisoner subseqently pleaded was presented by the 
grand jury in open court. The clerk enters on the minutes only what is done 
while the court is in session, and only such proceedings as ought to appear of 
Record. No entry would be made on the minutes of what did not transpire 
in open court; and to presume it possible that the grand jury did not, as a 
body, return the indictment in this case, and in open Court, would be reversing 
directly the maxim, omnia rite acta. 
It may be also observed, that if the prisoner had made the objection specially 
in the court below, that the entry made by the clerk, as above set forth, did 
not show with certainty that the grand jury had brought the bill into court, 
the minutes could have been corrected and such an entry made, nune pro tune, 
as would have obviated all objections. 
Chitty on Criminal Law, p. 324, states that the mode in which the grand 
jury return the result of their inquiries into court, is by endorsing on the back 
of the bill the words “A true bill,” and that it then becomes a part of the in- 
dictment, and renders it a complete accusation against the prisoner. 
Before the grand jury have found the accusation to be true, it is merely a bill, 
and to be so termed in pleading, and not described as an indictment. Chitty, 
p. 828. . 
2. The entry made by the clerk on the minutes, as above recited, although 
not in the usual form, considered with reference to the indictment itself, was a 
sufficient recording of the finding of the indictment. 
8. The third and last ground assigned as error that the indictment itself con- 
tains no charge against the defendant of the commission of any crime, is sup- 
ported by a verbal criticism which it is not necessary we should notice further 
than to say that the crime is charged with sufficient certainty. 
The judgment of the Court is therefore affirmed with costs. 





















L. Herrz v. W. H. Wiper. 


Although a party may sometimes be permitted to allege and prove that the form of a legal contract 
bas been used to cover a corrupt or flagitious transaction, yet such an allegation puts the party 
who makes it in a position so questionable, that the judge is not only authorized, but obliged to sift 
with the greatest care the evid adduced in its support, and only to give his credence when the 
evidence is so complete that it forces itself upon the convictien with the power of demonstration. 









PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
H. D. Ogden, for plaintiff and appellant. Durant & Horner, curators ad 
hoc, for defendant. 
Bucuanay, J. This is a suit instituted upon five several promissory notes 
.made by defendant in favor of plaintiff, at different dates, ranging from July 
"20th, 1852, to May 18th, 1854, and maturing respectively from January, 1853, 
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to August, 1854. The suit was instituted by attachment on the 21st Decem- 
ber, 1854, the defendant being then a fugitive from justice, having escaped from 
the custody of the marsl:al, after conviction of the crime of uttering forged land 
warrants, knowing them to be forged, in the Circuit Court of the United States 
holding session in New Orleans. The defence, put in by a curator, ad hoc, ap- 
pointed by the Court, is want of consideration. 

In support of this defence, the curator ad hoc of defendant has offered a cer- 
tain document purporting to be signed by plaintiff, in the nature of a counter 
letter. This document bears date the 25th September, 1854, and, after de- 
scribing the five notes herein sued upon, in detail, proceeds to declare as fol- 
lows: “Which said notes have been this day delivered to me by the said 
Wilder, and for which no value or consideration has been by me given—the 
first four of said notes having been anti-dated to correspond with certain old 
checks in my possession, drawn on the days and years above stated, for the 
amounts above stated; said checks being made payable to bearer on the house 
of Judson & Co., and given at those times to some persons whom J cannot recol- 
lect, or drawn in the way of business. The above notes are given for a certain 
purpose, and I agree to return said notes to said Wilder or his agent after the 
termination of the proceedings now pending in the United States Circuit Court 
for Louisiana, entitled “ The United States v. William H. Wilder and Philip 
Prendergast.” The evidence is very conflicting as to the genuineness of the 
signature of plaintiff to this document. Three witnesses, Delgado, Armor, and 
Solomon, testify to an acquaintance with the handwriting of plaintiff, and that, 
in their opinion, the signature in question is his. On the other hand, four wit- 
nesses, Montross, Bartlett, Newman, and McCormick, who profess to be well 
acquainted with plaintiff’s handwriting, declare their conviction that the signa- 
ture to the document B. was not written by him. In this discrepancy of testi- 
mony, it would scarcely be safe to pronounce the document to be genuine, com- 
ing, as it does, from the possession of a convicted forger. The appellee now 
relies upon the testimony of a witness, who is the brother-in-law of defendant, 
to sustain the plea of want of consideration. This testimony consists of confi- 
dential communications made by Wilder to the witness, out of the presence of 
the plaintiff, and a conversation said to have taken place between plaintiff 
and defendant. As to Wilder's declarations to the witness, out of plaintiff’s 
presence, a bill of exceptions has been reserved. And we are of opinion that 
they were improperly admitted in evidence. There remains the evidence given 
by this witness of a conversation said to have taken place between plaintiff and 
defendant on the evening previous to the trial of the latter in the United States 
Court. This portion of the witness’ deposition is as follows: ‘ Witness was 
going home the evening before Wilder’s trial, and at the corner of Exchange 
Alley and Customhouse street he met Wilder and Hertz conversing together. 
Deponent asked Wilder to go home, and accompanied him home. Witness 
heard Z. Hertz say he would to-morrow come into court and swear to the 
amount of the notes which Wilder had given him, Hertz. Wilder was appar- 
ently pressing Hertz for a receipt of the notes. Hertz said it did not matter, 
as he would destroy them immedivtely after the trial. Wilder told Hurtz he 
had either lost or mislaid the receipt Hartz had given him, and, in case of any 
accident either to Hertz or himself, he would like to have a receipt. Deponent 
pressed Wilder to go home as it was getting late, aud they then separated, 


Hertz remarking that he would next morning be in court, and fulfil his 
promise.” 
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If this witness is to be believed, the plaintiff has admitted the existence of 
some such document as that which has been the subject of our preceding re- 
marks. But we should not lose sight of the fact that Wilder is defending this 
case upon an allegation of his own criminality. He avers, in substance, that 
the notes sued upon were part of a scheme of fraud and perjury, concocted be- 
tween himself and plaintiff, for the purpose of screening himself from a crimi- 
nal prosecution which has terminated in a conviction. “ Nemo allegans turpi- 
tudinem suam audiendus est,” is good law, no less than sound morality. The 
maxim, “ex turpi causa non oritur actio,” is, however equally orthodox. And 
it may well be asked, how can the latter maxim receive a practical application 
unless the party defendant be sometimes allowed to allege and to prove his own 
turpitude? The only mode of solving the dilemma strikes us to be, that, al- 
though a regard to the purity of justice compels the admission of allegation and 
proof that the form of a legal contract has been used to cover or corrupt a flagi- 
tious transaction, yet such an allegation puts the party who makes it in a posi- 
tion so questionable, that the judge is not only authorized but obliged to sift 
with the greatest care the evidence adduced in its support, and only to give his 
credence when the evidence is so complete that it forces itself upon the convic- 
tion with all the power of demonstration. Now, it seems to require explanation 
in what manner the notes of Wilder, in the hands of Hertz produced as a wit- 
ness on the trial of Wilder, and the false testimony of Hertz that Wilder was 
really indebted to him in the amount of those notes, could have benefited Wilder 
in the defence of a charge against him, at the suit of the United States, for hav- 
ing feloniously and knowingly uttered forged land warrants. The witness, 
Palmer, gives no satisfactory explanation on this point, neither does the record 
show anything that passed upon the trial of Wilder on that charge. It informs 
us, indeed, that Wilder was tried and convicted ; but whether Hertz gave any 
evidence at all on the trial, and ifso, what bearing his evidence had on the case, 
we are not informed. Unaided by evidence, we have been unable to perceive 
any reasonable motive for the alleged fabrication of simulated notes, and the 
subornation of false testimony to prove them real. 

On the whole, as we sustain the plaintiff’s bill of exceptions to testimony ; 
as the signature to document B has not been proved to our entire satisfaction ; 
and as we think it probable that further light may be thrown on this very sin- 
gular case by the production of further evidence, we have thought it advisable 
to remand the cause for trial before a jury. 

It is therefore adjudged and decreed, that the judgment of the Court below 
be reversed, and that the case be remanded for trial before a jury, and in other 
respects to be proceeded in according to law: the appellee to. pay costs of 
appeal. 
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Josern. Penny v. Henry Car. 


An award made by arbitrators appointed under an agreement of reference,-without fixing a day for the 
hearing of the parties, and without taking any other oath than such as appears at the foot of their 
report—* sworn and subscribed,” &c.—is a nullity. 

CO. P. 450. 








PPEAL from the District Court of East Baton Rouge, Robertson, J. 
Dunn, for plaintiff. Bradley, for defendant and appellant. 
Voorntes, J. On the 22d July, 1850, Joseph Penny and Henry Carl en- 

tered into an agreement to submit to arbitrators the differences arising between 

them in relation to the settlement of the accounts of their partnership in a 

plantation and wood business. One of the clauses of this agreement is as . 

follows : 

“They further stipulated that said arbitrators shall, after examining their 
respective claims and hearing evidence that either party may produce, make an 
award, to be returned to the Sixth District Court for the Parish of East Baton 
Rouge, and to have, on rule taken by either party against the other, the force 
} and effect of a judgment; and the parties further bind themselves under the 
q penalty of $500, to stand to and abide by the award made by said arbitrators, 
and not contravene the same.” It was further covenanted, that the award, 
agreement, and all other papers submitted to the arbitrators, should be filed 
with the clerk of the court. This was done on the 6th of September, 1850. 
The account stated by the arbitrators, which accompanies their award, shows 
that Carl is indebted to Penny in the sum of $737 68. 

On the 9th of the same month, Cari filed a petition, setting forth the agree- 
ment and the award of the arbitrators, and that the award was nul! and void 
on the following, among other, grounds: That the arbitrators were not sworn; 
that no day was fixed for the hearing ; that the witnesses were not put upon 
oath, &c.; and also alleged that Penny was indebted to him in the sum of 
$1,417 28. He therefore prayed that Penny be cited to answer his petition, 
and condemned, on declaring said award null and void, to pay him said sum of 
$1,417 28, with legal interest from judicial demand. 

On the 18th September, 1850, Penny ruled Carl to show cause why the award 
should not be homologated. To this rule Carl answered, adopting the allega- 
tions of his petition, and praying that the same be cumulated and tried with 
the action thus instituted by him, the award rejected, and judgment renderedin _ 
his favor for the amount claimed in his petition. i] 

In dissolving this rule on the 9th July, 1851, the judgment of the District 
Court declares: “The pretended award not being homologated, neither is it 
definitely rejected—its merits-to be inquired of on future audience, a day to be 
assigned to hear the witnesses to prove the alleged objection to the pretended 
award.” 

The only evidence of the oath taken by the arbitrators is the following certi- 
ficate at the foot of their report: ‘‘Sworn to and subscribed before me, this | ~ 
29th August, 1850.—John R. Dufrorg, J. P.” This is clearly insufficient un- 
der the ruling in Lock et al against Dakin & Dakin, 15 L. R. 425. The second 
objection, that no day was fixed for the hearing by the arbitrators, is equally 
fatal. C. P. 450. The award must therefore be considered as a mere nullity. 
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These cases having been cumulated, the District Court rendered judgment in 
favor of Penny, against Carl, for the sum of $737 68, adopting as the basis 
thereof the award of the arbitrators, and the latter appealed. 

We think the judge a quo erred. The award of the arbitrators should not 
have been made the basis of the judgment. 

The evidence taken after the filing of the report of the arbitrators, shows 
that Carl admitted all the items, with the exception of three, of the account of 
Penny against him, which formed the basis of the award of the arbitrators. 
The item of $205, paid on Carl's note in favor of Mrs. Lilly, is satisfactorily 
proved by the testimony of the latter. The item of $15, for expenses to New 
Orleans, is the only item we find unsupported by evidence. The credit side of 
Penny’saccount exhibits $957 35, received for wood, as per statement; $136 
received from Carl, $17 50 from Mays, and $45, half the salvage on a lot of 
cotton, making an aggregate of $1,156 33. This amount, it will be observed, is 
partly composed of credits of the partnership and of Carl. The debit side, 
amounting to $1,879 03, is also composed of items chargeable both to Carl and 
to the partnership: hence the error in the award of the arbitrators, and of the 
judgment of the District Court. But the evidence in this respect is entirely in- 
sufficient to enable us to adjust the rights of the parties. 

It is therefore ordered and decreed, that the judgment of the District Court 
be avoided and reversed, and the case remanded for further proceedings ac- 
cording to law, the costs of the appeal to be paid by the appellee. 





A. Gentite v. Destre Piasencia. 


Acurator ad hoc appointed by the court to represent the interest of minors, who were lega‘ees un- 
der a will, which the executor and the other heirs at law had sued to set aside, cannot be paid his 
fees out of the legacy to the minors, which, by the terms of the will, was specifically appropriated 
to certain designated purposes for their benefit. 


PPEAL from the District Court of the parish of Assumption. Cole, J. 
Bonford, for plaintiff. Malhiot & Mills, for defendant and appellant. 

Bucnanan, J. Francisco Plasencia by his last will emancipated certain 
slaves, to whom he also bequeathed a legacy in the following terms : 

“Je donne et légue a Félicté Frangoise, mulatresse agée d’environ six ans, en- 
fant de Louise, émancipée par acte au rapport de André Le Blane, notaire, ainsi 
qu’ chacun des enfans sus-nommés, Suzanne, Perez ou Perrie et Lise, la somme 
de cing cents piastres, 4 chacun une fois payée pour pourvoir a leurs besoins 
jusqu’a ce qu’ils soient 4 méme de le faire eux-mémes.” 

“Je prie mes deux fils, Graville Placinero et Désiré Placencia, de se charger 
de l’exécution de cette derniére disposition de mes volontés et d’administrer 
conjointement les intéréts des dits enfans en fesantle placement le plus avanta- 
geux pour eux de cette somme de deux mille piastres.” 

The heirs at law brought suit against the testamentary executor to set aside 
the will; and the court, considering that the interest of these minor legatees 
required to be separately defended, inasmuch as the executor, being himself a 
_8on and one of the heirs at law of the testator, might be deemed to have an 
interest opposed to that of the legatees, appointed the plaintiff, an attorney at 
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Geez law, curator ad hoc of the minors. He made an appearance in that capacity 
Pussexcta. and pleaded to the suit. Judgment was rendered, maintaining the will; de- 
claring the legatees to be statu liberi; ordering the testamentary executor to 
retain two thousand dollars out of the funds of the succession, to be used for 
the purposes expressed in the will; and to take the necessary steps to procure 

the freedom of the legatees, according to law. 

The plaintiff has instituted the present action, claiming a fee of five hundred 
dollars for services rendered by him as attorney at law in the defence of the 
suit of the heirs just mentioned, and asking that the same be paid him out of 
the legacy of two thousand dollars, in the hands of the executor. He had 
judgment in the District Court according to the prayer of his petition, and the 
administrator has appealed. 

Weare of opinion that the compensation claimed, cannot be paid out of the 
fund of $2,000, bequeathed by thetestator. By the terms of the will and of the 
decree of the court in the suit by theheirs to annul the will, that fund was 
specifically appropriated to certain designated purposes, from which it cannot 
now be diverted. If there be a liability any where to pay the value of the 
curator’s services, it would seem to rest upon the heirs who proveked his ap- 

‘ pointment in their unsuccessful attack upon the testator’s will. It seems just 
that they, his universal legatees, should bear the burden of any expense incur- 
red in resisting the execution of the declared will of their testator, to-wit: the 
emancipation of their slaves. See succession of Criswell, 9th Annual. At all 
events, the curator ad hoc has no right to defeat, in this action, the dedication of 
a fund made by a:decree to which he was a party. We think the judgment 
must be reversed, but will reserve by our decree the plaintiff's right if any he 
have, to claim a compensation for his services, from the heirs who provoked his 
appointment, or out of any funds coming to said heirs from the testator’s es- 
tate, remaining in the hands of the executor undistributed. 

The judgment.of the District Court is reversed, and judgment is rendered for 
defendant as in case of non-suit,; without prejudice to the right of plaintiff 
against the heirs for a compensation; costs in both Courts, to be paid by 
plaintiff and appellee. 





Srate v. tHE Jupcr or tHE Seconp Disrricr Covrr or New Or.Eans. 





A mandamus will not be awarded to compel ajudge of the District Court to allow a premptory ex- 
ception to be filed, or to compel him to grant an appeal from the refusal to permit the exception 
to be filed. The proper practice is to reserve a bill of exceptions to the refusal of the judge, to 
allow the premptory exception to be filed, in order to bring the matter to the notice of this court, 
upon an appeal which the party might be entitled to at a subsequent stage. 

The mere refusal to allow the filing of a plea is not, of itself, such a judgment as entitles the party 

offering the plea to remove the case at once from the court of the first instance hy appeal. 


N the application of Richard Relf for a mandamus to the Judge of the 

Second District Court of New Orleans. Lea, J. 

Z. 0. & G. B. Dunean, for the relator. 

Buowanan, J. (Sumer, ©. J. declined sitting in this cause.) This appli_ 
cation is in the alternative to compel the Judge of the District Court to allow 
a premptory exception to be filed; or to compel him to grant an appeal from 
this refusal to permit the said exception to be filed. 
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by the petition for mandamus, does not inform us that a bill of exceptions was 
reserved tothe refusal of the District Judge, to allow the filing of the premp- 
tory exception. It is our opinion that this would be the proper course for the 
party to have pursued in order to bring the matter to our notice upon an ap- 
peal, which the party might be entitled to at a subsequent stage of the 
proceedings. 

The mere refusal to allow the filing of a plea, is not of itself such a judg- 
ment as entitles the party offering the plea, to remove the case at once from the 
cognizance of the Court of the first instance by appeal. Co. P., Article 566. 
The rule nisi is therefore refused. 


APPLICATION FOR A REHEARING. 
L. C. & G. B. Duncan: 


The court says that the petition in this case does not inform the Court 
whether or not a bill of exceptions was taken to the refusal of the Judge to 
allow the premptory exception to be filed. With great deference we are unable 
to perceive the application of such an argument, or what it had to do with the 
immediate question in hand. But in truth it is the only doubtful matter in this 
whole case, under the views of law entertained by the undersigned whether a 
party not yet on the record—the record itself not showing inany way that he has 
appeared or filed any plea or answer, could make any exception to any pro- 
ceeding which might take place in the case. 

An exception must be taken by a party of Record. One of the grounds of 
alledged injustice in the lower Court, is that the Judge refused to allow the 
Relator to place himself on the Record so as to allow him to take exception to 
anything, and this too after having ex-officio caused the petition to be notified 
to him. Protesting therefore against any inference to be drawn by this Court 
from the omission of any such allegation as is referred to in the opinion of the 
Court, yet the truth nevertheless is that such exception was tendered, but no 
complaint could be made of the Judge’s action thereon, for inasmuch as it re- 
cited what in truth transpired, the Judge had no difficulty in the matter. 

But taking it for granted, and it hardly admits of a doubt, that the Relator 
has a remedy, such as it is, by appeal, at another stage of the proceedings ; 
does that fact debar the Relator to his remedy of mandamus? We think not. 

What is a mandamus? We answer that it is a writ of right—that it is a writ 
belonging to the citizen; that he is entitled to it, on showing that he complies 
with the prerequisite steps—that he is as much entitled to it as he is to an ordin- 
ary citation on the filing of a petition. That it is no answer to say that he has 
another remedy. He may have such a remedy: so if a man is about destroy- 
ing the property of another, it is true that other may Jet the act be done at the 
peril of the aggressor and take his action of damages, but it is equally true 
that he may prevent the injury by injunction, and in terath such remedies are, 
whenever jurisprudence is well administered, not only tolerated but are favor- 
ites in the administration of justice; and that remedy which tends to prevent 
an injustice should be so held as far preferable over that other, which allows the 
— to be inflicted—the blow to be struck, under the hope of applying the 
remedy for the injury inflicted. 

But to the question of what is a mandamus? The question is answered in 
the 829 article of the C. P., see also 4 R. 227, 11 R. 285. The writ is also 
issued in all cases where it is to aid the appellate jurisdiction of the Court,— 
but if it be true in law that no one can appeal until he is a party, then surely 
the refusal of the Judge to allow the Relator to become a party, is in deroga- 
tion of the appellate jurisdiction of this Court, and the writ is properly asked 
for even on the ground of its being to aid in the exercise of the appellate juris- 
diction of this tribunal. 

The 830th Art. expresses its mission in the administration of our system of 
jurisprudence in terms as broad as the boundless field of good sense, on which 
with some propriety, we boast that that system is founded. 

The Legislature appears to have anticipated the objection which Courts of 
superior jurisdiction would naturally have, and most properly have, to inter- 


Both these remedies seem to be inadmissible. The state of facts presented — 
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fere with the police, as it were, of courts of inferior jurisdiction prior to a final 
j t—and has in Article 831 of the C. P. éxpressly declared that the fact 
that the party has other means of relief shall not be interposed as an objeetion 
to the issuing of this writ, “if the slowness of the ordinary forms is likely to 
“ produce such a delay that the public good, and the administration of justice 
“will suffer from it.” Now, without the semblance of a doubt we do not hesi- 
tate to express it as our firm conviction that if allowed to be heard, at bar, in 
support of the application with the Judge’s answer before the Court, which -we 
are authorized to say is ready to be at once set up if the rule itself should be 

ted—we can, by a proper analysis of the original petition herein—as ap- 
plied to the law in such cases, show that the party has not only brought him- 
self within the influence of the spirit of the laws in such cases made and 
provided, but within the very letter. If there is to be any life or spirit left in 
this Article of the Code,—if it is not to be nullified, and expunged ; if the de- 
cisions heretofore rendered upon it; some of which we now invite the attention 
of the Court fo, as seen in 2 Martin, 487; N. S. 73; 2.N. 8S. 578; 4.N. S. 189; 
2 La. 88, 394, 503; 4 La. 14; 6 La. 595; 9 La. 94; 14 Ta. 483; 11 La. 38; 
4 R. 50; 5 Annual, 757; are not to be abandoned, then indeed ought this 
rule at least be granted, the party should be allowed to show by a 
proper presentation of the documents which he refers to as part of his petition, 
and such as may be exhibited by the answer of the Judge, that the writ itself 
should be granted. It can be made evident that the Judge has refused: to take 
cognizance of the rights of the Relator, or to pass upon themin any way. It 
is not contended that this Court can command the Judge of the lower court 
what judgment he must render on the opposition tendered to be filed, but it is 
insisted that this tribunal not only can command him to take cognizance of the 
matter, but that his taking cognizance of the case and passing upon it ir some 
way, is really the only mode in which that Court can execute its appellate jur- 
isdiction. 5 Ann. 755. 

It is believed that the Relator clearly presents his case within the foregoing” 
provisions of the Code, and the decisions thereon, but especially within the 
Article 887 of the C. P., on which see also Ist. Annual, p. 25. See also C. P. 
Art. 838, 841, 842, 843. 

The Article 566, C. P. referred to by the Court, is believed by the under- 
signed, in no way to militate against the grounds assumed by the Relator, but 
in truth to be a powerful supporter, if not conclusive of the case in his behalf. 
He believes he can make it perfectly certain that the case presented is infinitely 
more cogent than any of the numerous adjudged cases which have arisen un- 
der this article—but it cannot be done in an application of this nature without 
becoming excessively tedious to the Court. An oral statement can be- much 
more condensed as to time than any written statement which can be made. 

Where a party presents himself in a case as a third opponent, claiming that 
the plaintiff has no right to proceed in the case against any one, ard his appli- 
cation is not allowed to be heard, clearly if his remedy is by appeal, in order to 
make it effectual to any good end or legal purpose, his appeal must be at once 
from that refusal, because if he is right in his opposition the plaintiff cannot 

—if inthis very case, the Relator is right in his pleas, the case is at an 
end—therefore if any appeal is ever allowed it must be at a time to make that 
plea effectual if founded on fact, in other words if the refusal in question, of 
the Judge, is but interlocutory, still it is clearly of such a nature as to work an 
irreparable injury to the Relator. His whole proposition rests upon the allega- 
tion of a right to stop the petitioner in the lower Court from proceeding in the 
matter at all—the moment that is refused, conclusive injury is done—the right 
to an appeal is from that refusal instanter, or never, and if that appeal is refused, 
the injurry is certainly irreparable. 

The magnitude of the interests involved in this case—the certain amd irre- 
parable injury which will most surely follow a refusal of the remedy now 
prayed for, as we cannot doubt will follow, is the apology,—if any is required— 
why we again invoke the hearing of this Court upon She petition filed in this 
case, and particularly that the rule should issue, and the Relator heard. 


Rehearing refused. 
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Srate v. J. S. Henpry. 


Ina prosecution under the 5th Section of the Act 27th Feb. 1829, for shooting with intent to kill, and 
, inflicting a wound less than mayhem, the Statute not contemplating accessorial guilt, a count 
against one as accessory will be quashed. 


PPEAL from the District Court of East Baton Rouge. Rubertson, J. 
A. M. Dunn, for the accused : 


Ist. The Statute of 1829 contemplates the offence of shooting with intent to 
kill as necessarily personal. 

2d. The Statute makes no provision as to aiders or abetters, or accessories, 
before the fact, and applies only to the person making the assault. 

8d. There must be 4 description of the offence in the words of the Statute 
creating it. Art. 52, Statev. M. Lavahan. 

4th. The Statute was designed to punish offences arising from sudden vio- 
lence of passion, and unpremeditation, in which there can be no aiders, &c.. 1st 
Chitty, 215. 


Sporrorp, J. John S. Hendry was indicted under the 5th Section of the 
Act of 7th Feb. 1829, for shooting John McCrory with intent to kill, and 
inflicting upon him a wound less than mayhem. 

In a separate count the appellees, Chesly R. Hendry and Laura Hendry 
were indicted for being “feloniously and wilfully present, counselling, aiding, 
abetting and assisting the said John S. Hendry, the said John MeCrory, to 
shoot and wound in the manner and form aforesaid.” 

On motion of counsel, the Judge ordered this count of the indictment to be 
quashed, and the District Attorney took an appeal on behalf of the State. 
But he has not presented any points or cited any authorities, and we are not 
informed why he conceives that an error has been committed to the prejudice of 
the State, which can be remedied by this appeal. , 

The counsel for the defendants supports the ruling of the District Judge by 
the argument that their offence, if any offence at all, is necessarily a statutory 
one, and that in an indictment for a statutory offence, the language of the 
statute must be substantially pursued ; that this has not been done in the count 
against the appellees; that the Statute under which they were indicted, is 
wholly silent as to counsellors, aiders and abetters ; and that to be properly in- 
dicted thereunder, they should have been charged as principals, with all the 
statutable ingredients of the crime. 

It is further urged-that the Statute contemplated a personal offence, and ex- 
cludes the idea of accessorial guilt. 

These positions acquire some strength from the fact that in other statutes 
creating offences of a cognate character, the Legislature have in terms, em- 
braced “aiders, abetters, and counsellors,” and provided for their punishment, 
so that the omission to do so here is significant of a purpose. See Acts, 4 May 
1805, § 23, 22d Feb. 1817, 20th March, 1818, § 16, &c. 

An aider and abettor present at the commission of a crime, or an accessory 
at the fact was called, at common law, a principal in the second degree; his 
punishment was, in general the same as the principal in the first degree. But 
where the offence was personal in its nature, the aider and abettor suffered a 
milder punishment. On an indictment under the Statute against stabbing, it 
was held that only the party who actually inflicted the stab was ousted of 
his clergy. 1 East, P. C. 848-350. 
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So here, it would seem, that only the party who actually inflicts the wound 
less than mayhem is to undergo the penalty prescribed by the Statute, as the 
Statute is silent touching principals in the second degree. The rule may be 
different, where the offence is not defined by Statute, but adopted from the 
common law by its technical name. We think the Judge did not err in quash- 
ing the count, which charges the appellees as aiders and abettors. 

Judgment affirmed, 


M. S. Heprick v. Mr. & Mrs. Banister. 


A married woman, though a public merchant, cannot be proceeded against by suit in the absence of 
her husband, without an authorization of the Judge before whom the suit is brought. C. P. 118‘ 
C. ©. 123. 

The rule givenin Dupuy v. Hunt,2 An. 564, as to citation of absentees by service upon a curator 
ad hoc reaffirmed. 


PPEAL from the Fifth District Court of New Orleans. Augustin, J. 
Wooldridge, for plaintiff. Durant & Horner for defendant and appellees. 
Voornies, J. The action in this case is based on the following document : 
“$1,000 New Orteans, 24th January, 1849. ° 
Due M. S. Hedrick the sum of one thousand dollars, in value for that 
amount borrowed this day, and in default of payment the Ist of September 


next, if demanded, the said M. S. Hedrick, by this instrument of writing, hath 
the lawful claim and title to two negroes, now in my possession, by the names 
of Jane and Aleck, and slaves for life, as witness my signature. 

C. BANISTER.” 

The plaintiff alleges that Charlotte Banister is a public merchant; that she, 
being the owner and possessor of said slaves, signed the above note with the 
consent and authorization of her husband, Thomas Banister, by whom the 
body of the same was written. He prays that they be condemned, én solido, 
to deliver to him as lawful owner, the slaves Jane and Aleck, and in default 
thereof, condemned, in solido, to pay him $1,000, with legal interest from the 
2ist of October, 1853; and also prays that Thomas Banister be ordered to an- 
swer, under oath, whether the body of the note or obligation annexed to his 
petition, was written by him or not, and whether the same was signed by 
Charlotte Banister with his knowledge and consent or not. 

After denying the execution of the ‘note, and pleading the general issue, 
Charlotte Banister avers in her answer, that her husband is now absent from 
the State; that he has resided and has had his domicil in the State of Califor- 
nia for nearly five years past ; that she has had no communication with him on 
the subject of this suit, and is not in any manner empowered to represent him, 
or answer for him in the premises. 

The curator ad hoc, appointed by the court to represent Thomas Banister as 
an absentee, filed an answer, averring that Charlotte Banister had no authority 
to sign the note sued on, and denying that there ever was any consideration for 
the same, or that the same was given in the usual course of her business. He 
also pleaded prescription. 
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The defendants are appellants from a judgment rendered against them in 
solido, for the sum of $1,000, with interest as prayed for, and also $2 50, cost 
of protest, and $25, allowed to the curator ad hoe asa fee and to be taxed as 
costs, and the costs of suit. 

It is shown by the evidence that Charlotte Banister was a public merchant 
at the date of the note; that the note is in the hand-writing of her husband, 
except the blanks, which were filled up by the plaintiff, himself, with “$1,000” 
—“one thousand dollars.” The signature of Mrs. Banister to the note is 
proved by the testimony of Carter and Clidsey. It is admitted that the plain- 
tiff and Thomas Banister left this city together in 1849, for the State of Cali- 
fornia, and that the latter has never returned since. The answer of Thomas 
Banister to the interrogatories propounded to him, taken under commission, 
are also inevidence. He says that his wife did not sign the document (a copy of 
which being annexed to the commission) in his presence or with his knowledge ; 
that she always had such a privilege whenever she needed it; but never knew 
her to sign a note or business paper up to that time. The plaintiffs receipts 
have also been produced in evidence; one of which to Thomas Banister, dated, 
at Sacramento city, the 26th November, 1849, purports to be for $229 25-100, 
for the expenses of John Edmonds to California, the balance ($284 63) in full 
to date; and the other is as follows : 


“ Draft . - - - $133 33 
Squin, - - - 156 00 


Gold’ Wateh, 323 00 ¢ Cash $1050 
$632 33 § 

Rec’d, New Orleans, May 9th, 1850, of C. Banister, four hundred and 
seventeen dollars 68 cents in full. M. S. HEDRICK.” 

Some of the witnesses proved on the trial below, that in conversations with 
them Mrs. Banister declared that she had borrowed one thousand dollars from 
the plaintiff. 

The defendants have urged various grounds of objection to the plaintiff's 
right of recovery; among others, as errors apparent on the face of the Record, 
First, “That Charlotte Banister, a married woman, ha3 been sued in the ab- 
sence of her husband without any authorization to defend the suit by the Judge, 
before whom the same is brought.” We think this objection is well taken. It 
is clear, under article 118 of the Code of Practice, that if “the husband be 
absent, the plaintiff must demand that the wife be authorized by the Judge, 
before whom the suit is brought; to defend it alone, if she be of age.” The 
Civil Code, Article 123, declares that “that the wife cannot appear in court 
without the authority of her husband, although she may be a public merchant.” 
In the case of Adie v. Anty, 1 A. 260, an hypothecary action against the wife 
in which the husband was joined, where a judgment by default had been reg- 
- ularly taken against both of them, and afterwards set aside on the wife’s an- 
swer alone, it was held that the judgment rendered upon that issue, consider- 
ing her separate answer as an unauthorized appearance in court, was not bind- 
ing upon her. See also 8 A. 619. 

Second, “ That Thomas Banister could not be legally brought into court by 
the appointment of a curator ad hoc to represent him ; and all the acts and do- 
ings of said curator are null in law.” The rule on this point may be consider- 
ed also as well settled. Mr. Chief Justice Hustis, as the organ of the court, in 
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Dupry v. Hunt, 2 A. 564, said, “In our opinion it only authorizes the appoint- 
ment of acurator in suits which may lawfully be instituted against the absentee, 
and which are pending before the Judge who is called upon to make the ap- 
pointment, but confers no power to bring absentees, into court, on the simple 
demand of a creditor. If the absentee leaves his property without an adminis- 
trator or agent, if it be attached at the suit of a creditor, or if an absentee be- 
comes a necessary party to a suit between other persons lawfully in court, in 
the furtherance of justice, the law authorizes a curator to be appointed to re- 
present him.” From this it clearly follows that Thomas Banister was not 
legally brought into Court by the appointment of a curator ad hoc. Mrs, 
Banister in her answer, as we have seen, disclaims having any authority to re- 
present her husband in the present controversy; and it is neither alleged nor 
proved by the plaintiff that she possessed any such authority. We are, 
therefore, of opinion that our learned brother of the District Court erred in 
sustaining the plaintiff’s action. 

It is therefore ordered and decreed that the judgment of the District Court 
be reversed and avoided, and that the Plaintiff ’s demand be dismissed at his 
costs in both courts. 





Marston & Winter, Administrators, v. W. Nosre & J. Baxer. 


The defence to the plaintiffs’ action on a promissory note, was that the note belonged to the estate of 


Kemp, that it was not a negotiable instrument, and that there being no judicial order for its trans- 
fer shown, no lawful title passed to the transferee. The note, after being endorsed in blank by 
Noble, the payee, and by Lea, in his individual capacity, went into the hands of Bullard. Held, 
There is no affirmative evidence impeaching the validity of this transfer, as one detrimental to the 
estate of Kemp, and, Noble having been notified of the transfer some time before suit brought, 
and no payment having been made to the estate on account of the note, there is no equitable rea- 
son for turning plaintiff out of court, fer not showing a judicial authorization of transfer to him. 
Reservation made as upon a like objection in the case of Stansborough v. McCole, 4 An. 822. 


PPEAL from the District Court of the parish of East Baton Rouge. Rod. 
ertson, J. Brunot, for plaintiffs and appellant. Dunn, for defendant. 
Suwewt, C. J. The action is based upon a note of the following tenor : 
$300 Baton Rover, January 4, 1842. 
Three years after date I promise to pay to the order of William Noble, and 
atthe Branch of the Bank of Louisiana, at Baton Rouge, the sum of three 
hundred dollars:and cents, for value received, with ten per cent. interest 
from due till paid, the sum-of three hundred dollars, to be reduced proportion- 
ally, should the amount of land on the title papers be less than 400 arpents. 
(Endorsed, ) JAMES W. BOATNER. 
Wurm Noste, 
Wuuasm D. Lea.” 
Noble is sued as endorser, and there isa prayer for the enforcement of a 
mortgage given to secure the note upon certain land in the possession of Baker. 
It appears that this note, with two others of like amount, was given by 
Boatner, on account of the price of land bought of him at a probate sale, in 
the matter of the succession of Kemp. The tract was represented as con- 
taining 400 acres, more or less, and was sold at the rate of $2 50-100 per acre, 
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with an understanding that there should be a proportional reduction in case of 
a deficiency of quantity. The whole price was $1,000, of which $100 was 
paid in cash. 

The first objection made to the plaintiffs’ recovery was that the note belonged 
to the estate of Hemp, that it was not a negotiable instrument, and that there 
being no judicial order for its transfer shown, no lawful title passed to the trans- 
feree, Bullard. 

The note, after being endorsed in blank by the payee, and by Lea in his in- 
dividual capacity, went into the hands of Bullard. There is no affirmative 
evidence impeaching the validity of this transfer, as one detrimental to the 
estate of Kemp; there is evidence that Noble was informed of its transfer as 
far back as 1845, and it is not proved that any payments on account of this 
note have been made to the estate of Kemp, the original holder. Under these 
circumstances we are of opinion, that there is no equitable reason for turning 
the plaintiff out of Court, simply because he has not shown a judicial avthori- 
zation for its transfer to him ; and then the interest of the defendant, Noble, 
will be amply protected by making in our decree such a reservation as was made 
upon a like objection in Stansborough v. McCall, 4 Annual, 322. 

It is shown by the judicial admission of Noble that the land contained only 
240 arpents. The survey, by which a greater deficiency is claimed, was irreg- 
ularly conducted, and is not binding on the plaintiff. The proportionate reduc- 
tion of the note held by the plaintiff leaves a capital sum of $154 16-100, for 
which, with interest from maturity there must be judgment against Noble. The 
objection made to the certificate of notice, appears to us untenable. We con- 
sider the notary as substantially certifying that he mailed the letters. 

We are not prepared, upon the evidence before us, to set aside the judgment 
rendered against Baker, the third possessor. The registry of the original mort- 
gage, so far as the certificate exhibited by the transcript speaks, is defective, 
and so was the registry of the judgment obtained by Zea, with respect to the 
mention made in that judgment of an outstanding note. 

It is therefore decreed that the judgment of the District Court, as to said 
William Noble, be reversed, and that the plaintiffs recover of said William 
Noble the sum of $154 16-100, with interest thereon, at the rate of ten per 
cent. per annum, from the 7th of January, 1845, and costs of suit against said 
Noble in the Court below, and one half of the costs of this appeal; with leave 
to said Noble to bring said sum and interest into Court, for distribution con- 
tradictorily with the succession of said Kemp, upon due notice given to the 
proper representative of said succession; the plaintiff to have a right of ex- 
ecution with a like qualification as to the collection made thereon. 

And, it is further decreed that the judgment in favor of said Baker be af- 
firmed, without prejudice to a further action by plaintiff for the enforcement of 
his alleged mortgages. 

It is further decreed that one half of the costs of the appeal be paid by the 
plaintiff. 


MarstTox 
e. 
Nose. 
















































SUPREME COURT OF LOUISIANA, 


E. Graves, et al. vs. D. W. Graves. 


A donation above the disposable portion, which is by the terms of the will remunerative and not be- 
yond the value of the services will be sustained. 

A nuncupative will by public act, should show on its face the fulfillment of those essential formali- 
ties, of which the Code requires express mention. Therefore the statement in the will that the same 
having been read in an audible voice by /. Hone, of the subscribing witnesses, and by me, Notary, 
in the * presence of the testatrix” does not necessarily imply that it was read in presence of the 
witnesses, and in a will by public act that ingredient cannot be supplied by testimony. 

An instrument although invalid as a nuncupative will by public act, may be good as a nuncupative 
will under private signature. All the requisites of a will of the latter class are specified in C. C. 1574 
and 1575. Express mention of the fulfillment of these requisites is notdemanded. Proof aliunde 
may be received. Oral proofis admissible that a testament of the latter class was “ read by the testa- 
tor to the witnesses, or by one of the witnesses to the rest, in presence of the testator,” and this is 
sufficient without its being so stated in the testament. 


PPEAL from the District Court of the Parish of Madison, Snyder, J. 
M. Wallace and J. Nolan, for plaintiff and appellant. Hynes, for de- 
fendant. 

Sporrorp, J. Some of the forced heirs of Mrs. Elenor Graves deceased, 
brought this suit to set aside her last will and testament as defective in form 
and illegal in substance. 

The alleged illegality in the disposing part of her will consists in the bequest 
of six slaves, constituting nearly four fifths of the succession, to her son Daniel 
W. Graves, thereby depriving her numerous other children of their legitime. 
The plaintiffs claim that the legacy should be reduced to the disposable portion. 

But, by the terms of the will, this is purely a remuneratory donation. The 
expressions of the testatrix are “for and in consideration of services rendered 
to me by my son Daniel in attending to my business and taking care of me for 
some years past,” “for a debt I justly owe him, the amount of which I con- 
sider equivalent to the property bequeathed to him.” 

The Article 1500 of the Civil Code declares that “remunerative donations 
ean never be reduced below the estimated value of the services rendered.” 

The evidence shows the service of the legatee to have been of the most meri- 
torious description and not at all inferior in value to the bequest. For about 
sixteen years he remained with his widowed mother and his unmarried sisters, 
while his brothers were seeking their fortunes elsewhere. He gave up employ- 
ments which would probably have been more profitable to himself than the 
legacy in question to minister to the comfort of this family, his mother declar- 
ing that she could not get along without him. At the death of her husband 
they appear to havehad but three or four negroes. The industry, economy and 
devotion of this son contributed to save and augment the little estate which the 
other children now seek to partake equally with him, in spite of the dying 
injunctions of their mother. 

On this branch of the case we think there is no error in the verdict and 
judgment. 

But the will is said to be informal and therefore void. 

It purports to be a nuncupative will by public act, and as such, it is certainly 
defective. Such a will should show, on its face, the fulfillment of those essential 
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formalities, of which the Code requires express mention. LeBlanc v. Bacas, 
16 L. 82; Succession of Sparks, 12 Rob. 86. One of this class of formalities is 
that the will ‘be read to the testator in presence of the witnesses.” ©. C. 1571- 
The only mention in this will of the reading is as’ follows: “ the same having 
been read in an audible voice by John Hone, one of the subscribing witnesses, 
and by me notary, in the presence cf the testatrix.” There are no expressions 
which necessarily imply that it was read in presence of the witnesses, and in 
a will by public act that ingredient cannot be supplied by testimony. 

But “‘it suffices for the validity of a testament, that it be valid under any 
one of the forms prescribed by law, however defective it may be in the form 
under which the testator may have intended to make it.” C.-C. 1583. 

So this instrument, although invalid as a nuncupative will by public act, 
may be good as a nuncupative will under private signature, Verdun v. Verdun 
15 L. 28. 

All the requisites of such a will are specified in the articles 1574 and 1575 of 
the Civil Code. But express mention of the fulfillment of these requisites is not 
demanded as in a will by authentic act. Proof aliunde may be received.— 
Falkner v. Friend, 1 Rob. 48, Sophie v. Duplessis’ 2 An. 726, Vernon v. Vernon's 
Heirs, 6 An. 246. 

It is true that Art. 1575 says, a testament of this class “ must be read by the 
testator to the witnesses or by one of the witnesses to the rest, in presence of 
the testator ;” but thetestament need not state that this was done; it is enough 
if it be proved by oral evidence to have been done. 

The proces verbal of the probate of the will in question, does not show that 
any such proof was administered before the Clerk ; but the form of the instru- 
ment may have misled him as to the necessity of such proof. In this suitit has 
not been established, probably because the pleadings of the plaintiff did not 
notify the defendants of its importance; the allegations are vague and con- 
fined to “defects and informalities patent upon the face of the will.” 

We think, under the circumstances, that the defendants should not be pre- 
cluded from showing hereafter that all the requirements of Articles 1574 and 
1575 of the Civil Code have been complied with. In the succession ef Sparks 
12, Rob. 40, such a privilege was reserved. 

It is, therefore, ordered that the judgment of the District Court be avoided 
and reversed ; it is further ordered that the will of Eleanor Graves received by 
Lafayette Jones, a Notary Public of the Parish of Madison, on the 12th day of 
January, 1853, be declared informal, null and void as a nuncupative will by 
public act, reserving to the defendants the right of proving the said testament 
as a nuncupative will under private signature, and all their rights under the 
same when duly proven; it is further ordered that the defendants pay costs in 
both Courts. 





GRAVEs. 


























































































































SUPREME COURT OF LOUISIANA, 


J. E. Roperrson et al., v. Saran Watuis, Administratrix. 


When a sale of slaves is made without any declaration on the subject of warranty, with a statement 
at the time that they had been burnt, but accompanied by the further statement that they had 
recovered, the sale must be considered as made subject to the usual warranties against redhibi- 
tory vices. 

When the burns were on parts of the body where they could not be readily seen at a sale of ‘the 
kind, and the purchaser could not judge by a superficial examination whether the injury was a 
serious one, and it impaired the slaves value, the vendor is entitled to relief. 


PPEAL from the District Court of the Parish of Terrebonne. Cole, J. 
Connelly & Rightor, for Robertson et al. J. C. & A. Beatty for Sarah 
Wallis, appellant. 

Ocpen J. This is a redhibitory action with a prayer in the petition in the 
alternative for the rescission of the sale or the reduction of the price. The 
negroes were sold as a family, consisting of the mother and her three chil- 
dren, and were adjudicated at auction to the plaintiff for the price of $1376, 
payable in three annual instalments. 

Judgment was rendered in the court below, allowing a deduction from the 
price of $625, and the defendant has appealed. 

Two of the slaves, the mother and the oldest child, about eight years old, had 
been, previous.to the sale, injured by burns on the body which rendered them 
unsound property. The fact of their having been burnt was made known at 
the sale, but it was stated that they had recovered, and they were sold without 
any declaration on the subject of warranty. Under such circumstances the 
sale must be considered as made subject to the usual warranty against redhibi- 
tory vices. The burns were not on parts of the body where they could be 
readily seen at a sale of this kind, and the purchaser could not judge by a 
superficial examination whether the injury was a serious one. 

Although the testimony is conflicting we are satisfied that the injury to the 
two slaves who were burnt very materially impaired their value, and that the 
plaintiff is entitled to a reduction of the priceas tothem. Asto the boy Charles 
and the infant, it is not shown that they died of any disease which existed at 
the time of the sale and in an action guanti minoris, no judgment could be pro- 
perly rendered, throwing the loss of those negroes on the vendor. The chil- 
dren being all under ten years of age, the right to have the whole sale cancelled 
on account of the redhibitory vices affecting the mother cannot be doubted. If 
the judgment had been one rescinding the sale on account of redhibitory defects, 
as the tender of the slaves, which was made before the death of the boy, would 
have placed him at the risk of the estate, the plaintiff would have been released 
from the loss. But the plaintiff did not appeal from the judgment and has not 
asked for an amendment to have the sales rescinded. He is therefore only enti- 
tled to a reduction of the price on account of the two slaves affected by burns. 

We cannot tell on what data the Judge of the Court below determined the 
amount allowed by him in reduction of the price. It is to be inferred that he 
included in the estimate the two children who died, and if so, there was error in 
his judgment in that respect. The evidence is so conflicting that it is difficult 
to estimate how much the value of the slaves Fanny and Ellen was diminished 
by the injuries they received from the burns. 
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We think from the evidence, that excluding the two childran who died and 
for whom nothing ought to be allowed, that a deduction of three hundred dol- 
lars from the price would b2 a sufficient allowance for the diminution in value 
of the other two by reason of the defects complained of. - 

It is therefore adjudged and decreed that the judgment of the Court below be 
reversed and proceeding to render such judgment as ought to have been ren- 
dered in the Court below. It is further ordered and decreed that the plaintiff 
be allowed a deduction on the price of the slaves Fisnny and her children, of 
three hundred dollars to be taken pro rata from the three notes given for the 
price, and that the costs in the Court below be paid by the defendant and those 
of this appeal by the plaintiff and appellee. 





Saran Wats, Administratrix, v. J. E. Roserrson, et al. 


Ocpen J. This case was brought on one of the notes given by the defendant for 
the price of Fanny and her children, in which, according to the decree rendered 
in the suit of J. E. Robertson v. Sarah Wallis, the defendant in this suit is enti- 
tled to a credit only of one hundred dollars. The court below. allowed a larger 
credit on account of redhibitory vices and defects complained of by the defen- 
dant in the sale of the negroes, and the plaintiff Sarah Wallis appealed. The 
appeal in this case and in that of J. Z. Robertson v. Sarah Wallis were brought 
up in one transcript, and by consent of parties tried together. There being no 
agreement of the parties to the contrary, this case must be disposed of in the 
same manner as if it had come before us on a separate transcript of appeal. 
The plaintiff is appellant and is entitled to a reversal of the judgment on the 
ground that the defendant is not entitled to as largea credit as has been allowed 
by the court below. The appellant asks for a judgment also against the admin- 
istratrix of Dauk’s estate, Dauk having been sued as the security of Robertson. 
We find nothing in the Record making Dawk’s estate a party to the appeal, and 
no judgment was rendered as to him inthe Court below. It is therefore ordered 
and adjured that the judgment of the Court below be reversed, and that there be 
judgment in favor of the plaintiff against the defendant, J. Z. Robertson for 
the sum of three hundred and fifty-eight dollars and sixty-six cents, with eight 
per cent. interest thereon from the 3d of March, 1854, with costs in both courts, 
and that the rights of plaintiff against the estate of Dauk be reversed. 





SUPREME COURT OF LOUISIANA, 


Notay Srewart, Executor, v. Joun B. Scupper et als. 


The Citizens’ Bank having seized and sold the property of the defendant on a credit of twelve months, 
and it having produced a larger sum than the debt, a bond for the balance was given to the 
sheriff, which, in his return upon the writ under whieh he sold, he states he holds subject to the 
further order of the court in the present suit. This suit is a revocatory action to annul judgments 
and to impeach a tutor’s account for fraud; itis coupled with a prayer for an interlocutory order 
to the sheriff to retain in his hands the surplus proceeds of the reputed sale in the Citizens’ Bank 
suit, which order was granted by the District Judge ew-parte. The defendants filed an answer, 
denying the frauds charged, and setting up their claims. Subsequently, a consent was entered as 
follows: “Continued with understanding that the twelve months’ bond is to remain unexecuted 
until decision.” 

Held: 1, That an entry of record by the counsel, “ Continued with understanding that the twelve 
months’ bond is to remain unexecuted,” is an agreement not to issue execution on the twelve 
months’ bond. 

2. That after the cause has been at issue on the merits for mere than two years, an exception, that 
summary proceedings to obtain payment by preference out of funds of a judicial sale are impro- 
perly coupled with a revocatory action, is filed too late to be entertained. 

8. The answering to the merits upon the charge of fraud, coupled with the agreement regarding 
the bond, is a waiver of technical objections. 

4, The answer i: a waiver of objections as to misjoinder of parties and improper cumulation of various 
matters in the petition. 


PPEAL from the District Court of East Baton Rouge, Cooley, J. 
R&R. & H. Marr, for plaintiff and appellant. Dunn & Lacy, for defendant. 
Suet, C.J. The plaintiff is the executor of the will of James MeCalop, 
whose succession is a large creditor of John B. Scudder. The defendants are 
John B. Scudder and his wife, 7. J. Birdand Lavinia his wife, and Gilbert M. 
Thomas, a minor ; Lavinia and Thomas being the children of Mrs. Scudder by 
a former marriage. . 
The Citizens’ Bank had seized Scudder’s property mortgaged to it; ~ 
Mrs. Scudder and Mrs. Bird had also levied executions upon it; and on 
the eve of the sale this suit was instituted. The plaintiff, not disputing 
the Bank’s mortgage and right to sell, asserts a right to be paid out of the resi- 
due of the proceeds of the approaching sale, superior to any pretensions of 
Mrs. Seudder, of Mrs. Bird, and of Gilbert M. Thomas. He predicates this su- 
periority on-various grounds arising out of the acquisition of the property by 
Scudder, antecedent incumbrances which he had paid with subrogations, and 
other alleged equities. He also charges that the judgments obtained by Mrs. 
Scudder and Mrs. Bird were collusive and fraudulent, and that the accounts 
rendered by Scudder, as co-tutor of Lavinia and Gilbert, were also collusive 
and fraudulent. He asks citations in the ordinary form, and a decree annul- 
ling the judgments rendered in favor of Mrs. Scudder and Mrs. Bird, declaring 
any claims by them or Gilbert inferior in rank to his, and that the proceeds of 
sale, after satisfying the mortgage to the Citizens’ Bank, be paid to him as ex- 
ecutor. With the above prayer was also coupled a prayer for an interlocutory 
order, commanding the sheriff to retain in his hands the surplus of the proceeds 
of the expected sale, after paying the Citizens’ Bank, which order the District 
Judge granted ez-parte, and without requiring a bond. 
The sale took place on the 8d April, 1852. Bird bought the property for 
$35,000, at twelve months’ credit, settled the Citizen’s Bank debt, costs and 
charges, by separate bonds, and gave his bond to the sheriff at twelve months 
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for $19,218 62-100, the balance of the price, which bond the sheriff, in his re- 
turn of the writ in the suit of the Citizens’ Bank, says he holds subject to the 
further order of the court in the suit of Stewart, Executor, v. Scudder —the 
present action. This return bears date 14th April, 1852. The sheriff’s deed 
to Bird is dated 3d April, 1852, and was recorded 8th April, 1852. 

The Citizens’ Bank was not made a party to this cause: and the surplus of 
the price is the subject of this controversy. 

On the 15th April, 1852, Mrs. Scudder, Bird and wife, and Gilbert, by his 
tutor, filed a joint answer, denying the allegations of the petition, and set- 
ting up their respective claims. Mrs. Scudder claimed the amount of her judg- 
ment with interest, and tacit mortgage from 5th March, 1843. Mrs. Bird 
claimed the amount of her judgment and interest, with tacit mortgage from 
the same date; and a claim was made for the minor Gilbert, with tacit mort- 
gage, in virtue of an account rendered by Scudder, as former co-tutor with his 
wife. Scudder also answered, acknowledging his indebtedness to the plaintiff, 
but partially denying the charges of fraud. 

On the 16th April, 1852, by written consent of counsel for plaintiffs and de- 
fendants, the following entry was made of record in this cause: ‘ Continued 
with understanding that the twelve months’ bond is to remain unexecuted until 
decision.” 

By the expression “to remain unexecuted,” we understand an agreement 
that no execution should issue on the bond which had already been signed 
by Bird and his sureties, and delivered to the sheriff. 

It was not until the 19th December, 1854, after the cause had been at issue 
on the merits for more than two years, that the defendants filed exceptions 
suggesting, in substance, that the plaintiff had improperly coupled a summary 
proceeding, to be paid by preference out of the proceeds of a judicial sale, with 
a revocatory action to annul the judgments held by defendants; and prayed 
that so much of the petition as sought to annul the judgment might be stricken 
out, or that the plaintiff be compelled to elect on which issue the cause should 
be tried. The court below compelled the plaintiff to elect whether he would 
try the cause as a revocatory action, on a charge of fraud and collusion, or as a 
summary proceeding at the suit of a third person claiming to be paid by pre- 
ference the proceeds of a sale by superior privilege. The plaintiff, taking a 
bill of exceptions, and under the coercion of the ruling, elected the latter. 

We think the Court erred. Although the suit, in some of its features, par- 
takes of the nature of a third opposition, it was nevertheless intended by the 
plaintiff as an independent suit, a revocatory action in which the plaintiff at- 
tacked the judgment and the tutor’s accounts for fraud. It was so treated by 
the defendants, as shown by their answers taking issue on the merits, and 
without exception. It may be conceded there was irregularity on the part of 
the plaintiff in asking, and on the part of the judge in granting, in an independ- 
ent suit of this sort, an order arresting the surplus proceeds in the sheriff’s 
hands, without bonds; and we are not prepared to say that if objections had 
been made in limine, the plaintiff might not have been justly put to his elec- 
tion. But the answer to the merits upon the charges of fraud, &c., which gave 
the proceedings the character of an independent and revocatory action, and not 
of a mere third opposition under the Code of Practice, coupled with the agree- 
ment respecting the fund made on the 16th April, 1852, must be justly consid- 
ered as waiving the technical objections. The answer must also be considered 
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SUPREME COURT OF LOUISIANA, 


as waiving any objections to the joinder of parties and the cumulations of the 
various matters set up in the petition ; which, however, it must be observed, 
all tend to one result, the establishment of a better right to the fund in contro- — 
versy than the defendants have. 

The circumstances which distinguish this case from Bank of Louisiana vy, 
Debuy, 2 Annual, 649, cited by defendants, are too obvious to require com- 
ment. : 

It is therefore decreed that the judgment of the District Court be reversed, 
the exceptions dismissed, and the cause remanded for further proceeding ac- 
cording to law, and with leave to defendants to ask a trial by jury—the defend- 
ants to pay the costs of the appeal. 


A. Spears v. J. H. Suropsuire. 


The plaintiff, a married woman, sued to recover certain slaves; she offered in evidence an ante- 
nuptial marriage settlement, which was ruled out on the ground that ithad been adjudged to be 
fraudulent in Mississippi. But held, that the records produced did not show that it had been so 


adjudged. 
A marriage settlement made in Mississippi might be void for fraud as to antecedent creditors, and 


not necessarily void as to subsequent creditors. 
A judgment rendered in one case will not constitute res judicata in another, where the parties are 


different. 


PPEAL from the District Court of the parish of East Feliciana, Sterling, J. 
Smith & Smiley and Perin, for plaintiff and appellant. Muse, for de- 
fendant. ' 

Suet, C. J. One of the objects of this suit is to recover certain negroes, 
alleged to have been the property of Aletha Spears, before her marriage with 
Shropshire, and conveyed in trust to her co-plaintiff, Collins, by an antenuptial . 
marriage settlement. The defendants allege that the marriage settlement was 
fraudulent, and had been so adjudged in Mississippi. 

At the time of the cause the plaintiff offered in evidence the marriage settle- 
ment, and to its admission the defendant objected, on the ground that it had 
been adjudged fraudulent in the courts of Mississippi, as shown by certain ju- 
dicial records of that State, offered in evidence by the defendant, which objec- 
tion was sustained by the Court, and the marriage settlement was excluded. 

In this ruling we think the Court erred. We are clearly of opinion that the 
proceedings and decrees in Mississippi do not on their face, show that the mar- 
riage settlement has ever been adjudged in Mississippi fraudulent and void. 
The record in one case simply ascertains that a claim by Collins, as trustee | 
for four bales of cotton, set up on a scizure of said four bales by certain judgment 
creditors of James H. Shropshire, was interposed for fraudulent purposes. The . 
other record, or rather fragment of a record, simply shows that certain proceed- 
ings at law, against certain slaves, which may have been the same now in con- 
troversy, had been arrested by an injunction obtained upon presentation of a 
bill of complaint, of which no copy is before us, that this injunction had been 
dissolved for want of equity on the face of the bill, a demurrer thereto being 
sustained, and that the decree was affirmed on appeal. 
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The ground of exclusion therefore, which was adopted by the District Judge 
was untenable. To avoid, however, future discussions in the trial of this 
cause, it is proper to say that the exclusion of the marriage settlement would 
have been erroneous, even if those records had shown that the invalidity of the 
marriage settlement on the ground of fraud had been therein adjudged. For 
those decrees woukl not constitute res judicata in the present case, being be- 
tween different parties. Moreover, a marriage settlement made,in Mississippi 
might be void for fraud as to antecedent creditors, and not necessarily void as 
to subsequent creditors. 

In consequence of the direction which the cause took at the trial, it would 
be premature to decide, now, the validity of the marriage settlement, under the 
laws of Mississippi. 

The proposition “that the cause should have been dismissed in limine litis, 

for the reason that the prosecutions of the same would implicate Mr. and Mrs. 
Shropshire in the crimes of fornication and adultery, bastardize their children 
and fix a stigma upon their family, and was contra bonos mores,” seems to us, 
as at present advised, untenable. 
- It appears that Mr. & Mrs. Shropshire were twice married, once in 1829 and 
once in 1832. The marriage settlement was made before the second marriage, 
and at the time of the first marriage, Shropshire had another wife living; but 
there was adivorce a vinculo matrimonii before his second marriage to the 
plaintiff, and her knowledge of the previous marriage is not proved. There is 
reason to believe from testimony taken in this cause, but excluded at the trial, 
that it will be found the second marriage to Mrs. Aletha Shropshire was 
valid, and the first marriage to her, void under the laws of Mississippi; 
and consequently that her personalty did not pass to him jure mariti. It may 
also appear that, under the law of Mississippi, the previous issue were legitima- 
ted by the second marriages. We express at present no conclusive opinions on 
these questions of Mississippi law, and confine ourselves to observing that we 
find no present reason to dismiss the suit on the grounds suggested. 

If the marriage settlement should be found to be valid under the laws of Mis- 
sissippi, it will suffice to exclude the defendant Shropshire, and those claiming 
under him from setting up any ownership in property comprehended in it. 
If a Court in Louisiana will not enforce the marriaze settlement specifically, 
because it contains, as alleged, a jidei commissum (upon which we express ho 
opinion at present,) still, if the marriage settlement was valid in Mississippi, 
it would seem equitable to protect the original ownership of Mrs. Shropshire, 
and give her succession the benefit of it, she having died since she brought 
this suit. 

It is therefore decreed that the judgment of the District Court be reversed, 
and that this cause be remanded for further proceedings according to law, and 
with instructions to the Court below to receive in evidence the marriage settle- 
ment; the costs of the appeal to be paid by the appellee. 


Spears 





t. 
Suropsaire. 

































































































































SUPREME COURT OF LOUISIANA, 


Bensamin Poypras pe Lacvanpe et als. v. Francotse Poypras pe Lat- 
LANDE et als. 


The rule, “ Quz temporalia sunt ad agendum perpetua ad excipiendum,” applied in answer to the 
plea of prescription set up by co-proprietors. 


PPEAL from the District Court of the Parish of Pointe Coupée, Farrar, J. 
L. Jannin, for plaintiff. Micou & Provosty, for defendant and appellant. 

Ocpen, J. The plaintiffs and the defendants were joint owners of the Chenal 
plantation, purchased in 1825 at the succession sale of Julien Poydras. Julien 
Poydras constituted his nephews and nieces, twelve in number, the universal 
legatees of his immense estate. The defendants were his nieces, five in num- 
ber; and the plaintiff, Benjamin Poydras, was a nephew, and the brother of 
the defendants. The plantation in question was adjudicated to Benjamin Poy- 
dras and his five sisters for $50,000, payable in five annual instalments. Guy 
Richard, who was a cousin of Benjamin Poydras and his sisters, became inter- 
ested in the purchase of the plantation, for an equal share, so that each owned 
an interest of one seventh, and were all equally bound for the payment of the 
price. Benjamin Poydras held the power of attorney of his five sisters, defend- 
ants in this suit, and of the other heirs residing in France; and in his own right, 
and as agent of his co-heirs, he received possession from the executors, of the 
whole succession of his uncle, including the notes given by himself and his sis- 
ters for the price of the Chenal plantation. 

This suit was instituted in 1848 by Benjamin Poydras and the representa- 
tives of Guy Richard, to effect a partition of the property, and by consent of 
parties a sale was decreed for that purpose. 

The defendants having, by a demand in reconvention, obtained an account 
from Benjamin Poydras of profits and revenues of the property from the time 
of the purchase in 1825 until the sale in 1829, filed an opposition to the ac- 
count, and have taken this appeal from a judgment rendered thereon. The 
appellants have complained, in this court, of error in the judgment appealed 
from, only as regards four items of their opposition. 

The first item is the charge which Benjamin Poydras has made of the price 
of the plantation, as paid by him in four annual instalments, with the interest 
accumulated thereon. The grounds of objection to this charge are, that the 
price of the property is not a proper item in the account of the revenues, and 
that the demand is barred by prescription. The notes which Benjamin Poy- 
drag and his sisters had executed for the price of the plantation were surren- 
dered up to him as the agent of all the heirs of Julien Poydras. The estate 
was a very large one, and these notes constituted but a small portion of the ~ 
assets realized by the sale of the property, of which Benjamin Poydras owed 
an account as agent not only for his sisters, who had joined him in this purchase, 
but to the other heirs, all of whom resided in France. In 1844, Benjamin Poy- 
dras rendered an account of his agency to his co-legatees, in a suit before a tri- 
bunal in France, to which all the heirs were parties, and in that account debited 
himself with $50,000, as the price of the Chenal plantation. As only five out 
of eleven of his co-heirs were interested in the settlement of his accounts of the 
Chenal plantation, and the representatives of Guy Richard, as owning one-se- 
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venth of that plantation, were also necessary parties,—the rights of those heirs * a enna 
having a separate interest growing out of the purchase by them jointly of that Dr Lartanoe. 


particular plantation, and of its administration by Benjamin Poydras, were ex- 
pressly reserved for future settlement in Louisiana, where the property was situ- 
ated. It was necessary, however, that the price of the Chenal plantation should 
be embraced in the general account which was the subject of litigation in the 
suit to which all the heirs were parties in France, and, with the above reserva- 
tion, the price was accounted for in the settlement. After a very protracted 
litigation, and after the death of Benjamin Poydras, a final judgment was ren- 
dered by the Court of Appeals at Rennes, establishing a large amount to be due 
to Benjamin Poydras by his co-legatees. As the defendants in this suit them- 
selves owed five-sevenths of the price of the Chenal plantation, which was thus 
accounted for by Benjamin Poydras in his general settlement with all the heirs, 
the defendants must be considered as having received their portion of the price 
of the Chenal plantation. And, in accounting for the revenues of the plantation, 
Benjamin Poydras had the right to compensate the claim of his sisters for the 
revenues by their portion of the price of the plantation, for which he made him- 
self responsible when he accepted a surrender from the executors of the whole 
estate of his uncle, to himself, as agent of all the heirs. 

The maxim, “ Qua temporalia sunt ad agendum perpetua sunt ad excipien- 
dum,” would under such circumstances prevent his co-proprietors from availing 
themselves of prescription. Nichols ». Hanse & Hepp, 2 L. R. 385; Delahousaye 
oc. Dumartrait, 16 L. R. 91. He had the same right to reimburse himself out of 
the revenues of the plantation for the price of it, for which he made himself 
responsible and subsequently accounted, as if the notes had in fact been taken 
up by him at maturity. When one partner, who has the management of the 
partnership property, pays an obligation for which all the partners are equally 
bound, ne has a right, in settlement of accounts with his co-partners, to credit 
himself with such payment, and prescription cannot run as long as the account 
of his administration is unsettled. 

The appellees have argned that there was nothing to prevent Benjamin Poy- 
dras from suing his co-partners for their portion of the price, and that the 
maxim, “Contra non valentem agere non currit prescriptio,” does not, therefore, 
apply. It may be conceded that the rule which is generally recognized, that 
no action will lie by one partner against another, except for a final settlement, 
would not have been applicable to prevent Benjamin Poydras from bringing a 
suit in such a case as this. We consider, however, that the plea of prescrip- 
tion cannot be maintained on account of the relation between the parties, which 
made it equitable and just that their mutual claims should be brought into a 
general settlement of the partnership accounts, and which it must be presumed 
was their intention by their postponing a settlement for so long a period. The 
plea of prescription cannot therefore avail the defendants, who were properly 
charged in the settlement with their proportion of the whole price debited to 
Benjamin Poydras, in the account rendered by him to all the heirs in France. 

2. The charge for extra services allowed to Stephen Vanwickle, who was 
left in charge of the plantation as agent, forms the next ground of opposition, 
concerning which, error in the judgment appealed from is complained of. This 
presents only a question of fact; and, after examining the evidence, we are not 
satisfied that the allowance of $1804, for extra services, was unreasonable. It 
became necessary during Vanwickle’s administration to make a great. many 
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De Lauaxpe improvements which required the employment and superintendence of numer- 
De Latiaxpe, ous mechanics ; and, considering the nature and amount of services rendered 


by him during the absence from the country of all of the proprietors, the objec- 
tion to this charge does not seem well founded. 

8. The opposition to the item in the account for amount paid to Vanwickle 
for the costs and expenses, and a fine imposed on him for an assault and bat- 
tery, committed while searching for runaway negroes belonging to the planta- 
tion, we think, ought to have been sustained. This did not constitute a proper 
charge against the proprietors of the plantation ; it was an act of liberality on 
the part of Benjamin Poydras to allow it—but, as his co-partners have ob- 
jected to it, he is not entitled to be credited with the amount thus paid. 

4. The fourth and last objection made to allowing the heirs of Guy Richard 
a proportion of the price of the property, on account of the two co-parts first 
embraced in the sale, which belonged to them separately, and also rent for 
the same, was, in our opinion, properly overruled. The evidence shows that 
by an oversight, this land was sold with the rest of the plantation which was 
common property. There is no question as to the title, and the only mode of 
correcting the error, as the heirs of Richard were willing to ratify the sale, was 
to make an equitable partition of the proceeds of the sale, which seems to have 
been done; and for the use of their land by the partnership, they were entitled 
to rent. 

It is, therefore, ordered and adjudged that the judgment of the court below 
be avoided as regards the twelfth item of the opposition to Benjamin Poydras’ 
accounts for the amount of three hundred dollars paid to Stephen Vanwickle, 
and that the opposition to that charge be sustained. It is further ordered and 


decreed that the judgment of the court below, in all other respects, be affirmed, 
and that the appellees pay the costs of this appeal. 
Sporrorp, J., did not sit in this case. 





H. P. Morancy v. Porice Jury or Mapison. 


Held; that the Police Jury of the Parish of Madison was liable under their ordinance of the 8d of 


January 1850, for work done on the requisition ef the Levee inspector, by a front proprietor on his 
own Levee. 


The prescription of one year, under Article 8499, applies to the action of workmen, laborers and 
servants for their wages, and not to an action for specifiw work, or work done by the job, whether 
under a contract or on a guantwm meruit, and materials furnished for such work. 

The claim being under the ordinance there can be no recovery unless the ordinance be complied 
with. Siipe.t, C. J., and Sporrorp J., dissenting. 


PPEAL from the District Court of the Parish of Carroll, Snyder, J. Short 
and Parham, for plaintiff and appellant. A. R. Hynes, for defendant. 
Vooruts, J. The plaintiff instituted this action against the Police Jury o 
Madison to recover the sum of $602 50, besides interest, being the alleged value 
of the work done by his slaves, and hands hired by him to that effect, upon the 
Levee, fronting on the Mississippi. The defendant, besides the general issue, 
filed a plea of prescription. 
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The record shows that the services were rendered, and the value of the work  Monaxcr 


done is correctly set up by the plaintiff. 

The only questions presented for adjudication, are, whether the defendants 
are liable for that debt, and, in that Court, whether the claim is or not barred 
by the peremptory exception set up by the defendant. 

The 10th section of an ordinance of the Police Jury of the Parish of Madi- 
son, passed the 3d January, 1850, provides, that “ali front proprietors who 
may erect levees after the date hereof, and previous to any contract with the 
levee commissioners, on a route to be approved by them, shall be paid therefor, 
in a reasonable sum to be determined by said commissioners.” In June of the 
same year this ordinance was repealed. 

It was upon the requisition of the levee inspector that the plaintiff rendered 
the services, the value of which is now sued for. It is clear to our minds, 
under the circumstances of this case, that the Police Jury of Madison must be 
held liable for the plaintiff's demand. They were invested with the power by a 
legislative act of the 3d January, 1850, to pass that ordinance, the first and 
seventh sections of which provide as follows, viz: “1st. that an ad valorem tax 
be annually levied on the amount of the State tax for the erection of levees on 
the Mississippi river, throughout this parish.” ‘th. “that an ad valorem tax 
of one hundred and fifty per cent. on the State tax of 1849, on all property in 
this parish, be assessed and collected by the parish collector as a special levee 
fund, for the year 1850; provided said tax shall be collected on or before the 
first day of January 1851.” 

As the plaintiff had to bear his proportion of this heavy burden, it would be 
manifestly inequitable to impose upon him the additional one of constructing 
the levee on his own plantation. 

The prescription of one vear, on which the defendants rely, is applicable to 
the “action of workmen, laborers and servants for their wages,” (C. C. 3499,) 
and not te an action for specific work, or work done by the job, whether under 
a contract or on a guantum meruit, and the materials furnished for such work.” 
19 L. 413. 

It is therefore ordered and decreed that the judgment of the District Court 
be avoided and reversed, and that the plaintiff recover of the defendants the 
sum of six hundred and two dollars, with legal interest from judicial demand— 
the costs of both Courts to be taxed. 

Stet, C. J. (with whom concurred Sporrorp, J.) The claim seems to be 
made under the ordinance, and there is no allegation that the work was required 
by a sudden emergency, or that it has benefited the parish to the amount 
claimed. The claim being under the ordinance, it seems to me it cannot be re- 
covered unless the ordinance was complied with. 
I think the judgment below should be affirmed. 


Manisoy Panis. 
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Succession oF James McCaop. 


Service of citation on defendant’s overseer and at his plantation, is sufficient. 

It is the settled rule that a creditor may enforce the payment of his claim against a succession, either 
by direct action, or by way of opposition to the account of the executor. 

An under-tutor of minors is not a necessary party, where their natural tutor is a party and has no 
interest adverse to that of the minors. 


PPEAL from the District Court of West Baton Rouge, Robertson, J. 
J. W. & J. E. Elam, attorneys for testamentary executor and appellants. 
G. 8. Lacey and T. G. & P. H. Morgan, for Menard & Vignaud, appellees. 

Voorntgs, J. The appellees, Menard & Vignaud, brought an action in the Dis. 
trict Court of East Baton Rouge against John B. Scudder and the testamentary 
executor of the late James McCalop, to recover the sum of $19,864 03, alleged to 
be due them by Scudder, and for which the testator was liable as surety. There 
was a judgment in favor of the plaintiffs for the sum of $15,738 03, and the execa- 
tor appealed. On the 2d of July, 1852, a judgment was rendered by the Su- 
preme Court, reducing the plaintiffs claim to the sum of $12,122 74, with 
interest from judicial demand. See 7 An. 387. 

A writ of fieri facias was issued on this judgment, directed to the Sheriff of 
the parish of West Baton Rouge, who proceeded to execute it by seizing a num- 
ber of slaves belonging to the testator’s succession. An injunction was obtained 
by the executor on the ground, among others, that the plaintiffs could enforce 
the payment of their judgment against the succession, if at all, only in due 
course of administration after having called upon the executor to render an ac- 
count, and not by virtue of a writ of fieri facias. 

On the 19th March, 1853, the property seized was released and the writ re- 
turned by order of the plaintiffs, in consequence of which the injunction was 
dissolved at their costs. 

On the 21st March, 1853, the appellees obtained an order from the Clerk of 
the District Court of West Baton Rouge, where the succession was opened, 
directing the executor to render an account of his administration. The execu- 
tor excepted to the appellees’ right, as creditors, or otherwise, to make such 
a call during the pendency of the injunction suit, and, also filed an answer and 
reconventional demand. On motion of the appellees’ counsel, the exception, 
answer, and reconventional demand were dismissed by the District Court, on 
the ground that the executor was bound to render an account; that such pleas 
could only be urged after an opposition had been made to an account filed.— 
We do not think the judge @ guo erred. The Act of 1887 makes it the duty 
of all executors to render, at least once every twelve months, an account of their 
administration, and by the act of 1846, the Clerks of the respective District 
Courts in the country, are invested. with the power to grant orders, directing 
such executors as may be delinquent to perform the duties thus enjoined upon 
them. The course pursued by the executor was therefore manifestly irregular. 
It is clear that the pleas filed by him could not consistently have preceded the 
rendition of his account, which was essential to constitute the foundation for 
the action of the creditors in asserting their claims against the estate. The 
rules for the settlemert of successions administered by executors, are clearly 
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and explicitly laid down in our codes. We think if the executor had followed 
them as his guide in this instance, he would have avoided much unnecessary 
complication and confusion in the proceedings. C.C. 1663, 1168 et seq. C. P. 
. 987, 988 et seq. 

Finally, an account was rendered by the executor on the 15th December, 1853. 
It was opposed by the appellee, on the ground that they were not classed as 
creditors for the amounts claimed by them, viz: 

1. $12,122 74, with interest from judicial demand and costs, amount of the 
judgment of the Supreme Court in their favor. 

2. $2,500, the joint and several note of Scudder and McCalop, endorsed by 
Scudder, dated 20th March, 1850, payable twelve months after date, and duly 
protested for non-payment, with interest and cost of protest. 

3. $3,000, the joint and several note of Scudder and McCalop, endorsed by 
Scudder, and duly protested for non-payment, with interest and cost of 
protest. 

On motion of the appellees’ counsel, the heirs of the testator were made par- 
ties and ruled to show cause why the provisional tableau filed by Nolan Stewart, 
the executor, should not be homologated and approved. The Heirs filed an an- 
swer, accepting it as a correct statement of the affairs of the estate, and setting 
forth also various matters of defence against the appellees’ demand. At this 
stage of the proceedings, Nolan Stewart, the executor, and Catherine Stewart, 
wife of Alfred A. Williams, and one of the heirs of the testator, died, the latter 
leaving minor children. Alfred A. Williams was then appointed dative testa- 
mentary executor of the testator; and was also confirmed as natural tutor to 
his minor children. Upon the suggestion of the death of these parties, the pro- 
ceedings were revived against Williams, and a judgment by default was taken 
against him. 

The regularity of this judgment, or tacit issue, is contested on the ground of 
the insufficiency of the service of the citation and petition, which was made 
during Williams’ absence on his overseer at his plantation. It is objected that 
it does not appear to have been made at the house of Williams in the manner 
prescribed by Article 189 and 201 of the Code of Practice. According to the 
interpretation of those Articles in the case of Marwell v. Collier, 6 R. 86, we 
must consider the service as sufficient. 

It is also objected that the minor children of the late Mrs. Williams, have 
not been legally brought before the Court, the under-tutor not having been 
notified of the pendency of the proceedings. On the hypothesis that it is 
necessary, under the act of 1853 (Session Acts of 1853, p. 293,) to cite the 
heirs in order to authorize the homologation Of a tableau, it may be doubted 
whether the law-maker intended thereby that an answer should be filed or 
issue joined by them. The right of the heirs to intervene for the protection of 
their interest in the proceedings for the homologation of a tableau has never 
been contested. This enactment may be considered as a means to secure to 
them the exercise of that right. A different view of the law, it seems to us, 
might give rise to protracted litigation, resulting necessarily in the majority of 
cases, to the serious injury of the creditors, whose rights are considered by law 
to be paramount to those of the heirs, who have only a residuary interest.— 
However, be this as it may, we think the minors are legally represented by 
Williams as their natural tutor, and that he has no interest ir opposition to 
their interest in this controversy. Hence is is unnecessary to make che under- 
tutor a party to the proceedings. 
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It is also objected that the. appellees were bound, under Article 986 of the 
Code of Practice, to obtain, by an action in the ordinary manner, a judgment 
liquidating their claim. It is the settled rule, that a creditor may proceed to 
enforce the payment of his claim against an estate either by a direct action or 
by way of opposition to the account of the executor. 10 L. 856, 5 An. 709. 

The appellees’ claim, founded on the judgment of the Supreme Court, must 
be viewed as having the authority of the thing adjudged. OC. P. 123, 8 An. 86. 
It follows, therefore, as a necessary consequence, that all the matters urged as 
grounds of defence in the present controversy, which were litigated and deci- 
ded in that suit, must be considered as closed. We do not think there is any 
ground for the proposition, that in consequence of the acts of the appellees, the 
controversy between the parties has been opened again. It appears that the 
appellees after having obtained the judgment in question, instituted another 
suit in the District Court of West Baton Rouge, involving the same cause of 
action, except the notes claimed in this litigation. In one of the allegations con- 
tained in their petition, they advert to the judgment, declaring that should the 
same be affirmed and paid in whole or in part, the amount so paid would operate 
as a credit pro tanto upon the several items of indebtedness claimed by them. 
To this action, the defendant pleaded the exception of his lis pendens, and also 
pleaded to the merits. On the 6th of October, 1852, this suit was dismissed on 
motion of the plaintiff’s counsel. We haye been unable to perceive anything in 
the proceedings of that suit calculated to affect the interest of either of the 
parties. 

In relation to the appellees’ claim, founded on the two notes in controversy 
we think it is clearly shown that they were not included in the demand in the 
suit in which the judgment resulted in their favor. On the trial of that suit in 
the District Court these notes were offered in evidence in connection with a 
supplementary petition, but ruled out on the defendants’ objection. In sustain- 
ing the objection, the Judge said: “considering that said notes could not be re- 
ceived under the pleadings, and that an amended petition could not, at this 
stage of the cause be admitted, rejected the evidence, reserving, however, to the 
plaintiffs, the right hereafter to prosecute their claim upon the said notes.” 

The payment of these notes is contested on the ground of want of considera- 
tion. It is urged that Scudder and McCalop were never credited with the pro- 
ceeds of, or ever received any valuable consideration for said notes, which must 
be looked upon only as accommodation paper for the benefit of the appellees. 
The testimony of Scudder himself is chiefly relied upon to sustain this allegation. 
The Judge @ quo in his decision says: “It appears from the testimony of Davis, 
Cashier of the Louisiana Bank, that these two notes were not discounted, but 
placed in that Bank for collection, and protested at maturity, which fact is es- 
tablished by the protests on file. The whole of the transactions between 
McCalop, Scudder, Menard and Vignaud, would go to show that they are the 
bona fide holders of these two notes. I pay no attention to the testimony of 
John B. Scudder, who, being liable upon the notes, is not a competent witness.” 
We have carefully considered the testimony of this witness in connection with 
his correspondence with the appellees and the other circumstances disclosed by 
the record, and we are not prepared to say that the Judge @ quo erred in his con- 
clusion. The account given by Scudder, in relation to the disposition which 
was to have been made of the note of $2500, is not satisfactory. If it was 
given to the appellees, as he says, for the purpose of renewing a note of $3000, 
















NEW ORLEANS, MARCH, 1855, 


* signed by himself, and endorsed by the testator; it is somewhat singular that a 
these notes do not correspond either in form or in amount. If intended as a re- 
newal, why was it not made payable at the Canal Bank? It appears that the 
note due the Canal Bank was protested on the 23d March, 1850. Scudder sent 
a note for a similar amount for the purpose of renewing it. On the 17th May, 
1850, he wrote to the appellees, saying: “‘I am in hopes that you will sell that 
note of $3000 and settle that note in the Canal Bank.” The appellees, it 
appears, were unable to effect that arrangement, and obtained from Scudder his 
joint and several note with the testator for $5,500, dated 27th May, 1850, and 
payable 5th March, 1851, out of the proceeds of which the Canal Bank note was 
taken up. On the 5th June, 1850, the appellees wrote to Scudder, stating that 
his note of $5500 had been discounted and the proceeds applied as follows: * 
$3,050 33 to Canal Bank; $176 76 toDr. Beaumont; $192 40 to Citizens’ Bank ; 
and $14 to Pino, leaving $1134 76 to his credit. In relation to the note taken 
up they say: “ We return the same herewith enclosed together with your note 
for $3000, to the order of Mr. MeCalop, which we could not use, so that you 
may show them to your endorser cancelled.” Scudder answered this letter 
saying: “I received yours of June 5th, and thank you for the arrangement 
with the Canal Bank.” He approved of the disposition of the proceeds of the 
note, and added that he had drawn on the appellees for $180 37 to pay Lesage 
& Chopin, &c. From this we must infer that the note of $2500, in possession 
of the appellees since the 10th of March, 1850, was not given for the renewal of 
the $3000 note due the Canal Bank. 

It is therefore ordered and decreed that the judgment of the District Court 

be affirmed with costs. 
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C. R. Kennepy v. A. S. Poetrs, Street Commissioner—City or New 
Orveans, Intervenor. 


The Mayor and Aldermen, &c., of New Orleans are fully empowered to enact ordinances and adopt 
measures of police, for preserving the health and promoting the comfort, convenience and gene- 
ral welfare of the inhabitants. 

The power to abate nuisances is a pertion of police authority, necessarily vested in the corporations 
of all populous towns. 

A resolution of the Common Council directing a city in to abate a particular nuisance under a 
general ordinance, is legal, and cannot be assimilated to an ordinance inflicting a fine or penalty 

upon a particular individual. 






OR Plaintiff and Appellant, Michel & Gillmore. 


J. Livingston, Cit nal Attorney, and Benjamin, Bradford & Finney, for city 
of New Orleans, —_ lee, cited 7 Cowen, 585; 12 Pick. 184; 15 Wend. 
397; 4 M. 10; 8 Paige; 9 Wend. 571; 7 Bacon’s Abridg. verbo 1 nuisance, C. 


Bucuanan, J. The plaintiff has been extensively engaged in the business of 
salting hides for the last fourteen years, at the corner of Laurel and First 
streets, in the Fourth District of the city of New Orleans, formerly the city of 


Lafayette. 
. On the 24th June, 1854, the City Council of New Orleans adopted a reso- 
lution in the foliowing words : 


i ES geek ace 
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“ Resolved, That the Street Commissioner be and is hereby directed to noti- 
fy the owner or occupant of the premises situated at the corner of Laurel and 
First streets, Fourth District, and used as a hide-curing establishment, to dis- 
continue to use said premises for said purpose, and on failure on his part, to 
comply with said notice, to have said premises closed up as a public nuisance 
without delay, under the ordinance of the city of Lafayette, passed May 18th, 
1888, concerning nuisances.” 

The Street Commissioner served upon plaintiff the following notice. 

“ New Orleans, June 27th, 1854. Mr. Charles R. Kennedy, Sir: Take no- 
tice that you ure hereby required to discontinue the use of your premises, on 
the corner of First and Laurel streets, for the purpose of curing hides, within 
one day from the service of this notice, and in default of your not. complying 
with the requisites of the above, you will be dealt with as directed in sections 
7 and 8 of the city ordinance, passed third day of May, 1852; also late city of 
Lafayette, ordinance of May 18th, 1833, and the resolution of the City Coun- 
cil, approved 24th June, 1854. Aug. S. Phelps, Street Commissioner.” 

The petition of plaintiff avers that defendant, acting under the resolution of 
the City Council above cited, threatens to close and shut up the establishment 
of plaintiff, and to prevent him from carrying on his business therein, after 
twenty-four hours notice: that plaintiff fears defendant will, unless restrained 
by injunction, carry out his said threats, and thereby deprive plaintiff of his 
business, to his irreparable injury: that the ordinances and resolution men- 
tioned in the notice served upon plaintiff by defendant, are contrary to the laws 
and constitution ef the State: and prays that an injunction may issue, re- 
straining defendant from closing plaintiffs establishment, or in any way inter- 
fering with the same, or preventing plaintiff from carrying on the business 
therein now carried on by plaintiff. 

An injunction having issued upon the petition, the city of New Orleans in- 
tervened in the suit, praying to be allowed to defend the same in the place and 
stead of the Street Commissioner—and pleaded the general issue to plaintiff’s 
demand. 

The city ordinance of Lafayette, of the 11th May, 1833, concerning nuisan- 
ces, referred to in the resolution of the 24th June, 1854, is in the following 
words: 

“*—. Whenever any workshop, manufactory, or other like establishment, sit- 
uated within the limits of this city, exhales foeted or offensive odor or vapor, it 
shall be the duty of the police officer to examine the premises; and he is au- 
thorized for that purpose to enter all such establishments between the rising and 
setting of the sun; and if such odor, in his opinon, is sufficient to vitiate the 
air or impair the health of the inhabitarits, he shall notify the owner or pro- 
prietor thereof in writing, requiring him to cleanse the same, or discontinue all 
work thereon, noxious to the health of the city, and within such time as the 
police officer may designate. At the expiration of such time, should said per- 
son neglect to comply with said notice, he shall be liable to a fine of from ten 
‘to one hundred dollars for each week he so neglects said notice, to be recovered 
for the use of the city.” 

The power to abate nuisances, is a portion of police authority, necessarily 
vested in the corporations of all populous towns. 

In the case of Hart v. The Mayor of Albany, 8d Paige’s, New York Chan- 
cery Reports, the Court said, “The question of nuisance or no nuisance is al- 
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ways a question of fict, in relation to which the opinions’ of individuals will 
necessarily differ. It therefore becomes necessary ifi all populous towns, to 
regulate such matters by police ordinances. Ani public policy requires that 
the corporation of the place should not be disturbed in the exercise of their 
powers unless they have clearly transcended their authority.” Again in the 
case of Baker v. City of Boston, 12th Pickering, 198, the Supreme Court of 
Massachusetts said, “It has not been denied, it cannot be, that the Mayor 
and Aldermen are clothed with legislative powers and prerogatives to a cer- 
tain extent, and that they are fully empowered to adopt measures of police, for 
the purpose of preserving the health, and promoting the comfort, convenience 
and general welfare of the inhabitants within the city. Among these powers 
no one is more important than that for the preservation of the public health. 
It is not only the right, but the imperative duty of the city government, to 
watch over the health of the citizens, and to remove every nuisance, so far as 
they may be able, which may endanger it.” 

The police powers thus generally recognized as essential to municipal govern- 
ment, have been expressly conceded to the city of New Orleans, by the Act of 
14th of March, 1816 (Bullard & Curry, 101 ;) as they are by implication to the 
late city of Lafayette, by the 10th section of its Charter (Bullard & Curry, 
187;) and in the case of the First Municipality v. Blineau, 8d Annual, 689, 
our predecessors maintained the duty of the municipal government to maintain 
by all lawful means, the cleanliness and salubrity of the city, and its possession 
of ample powers to that effect. In that case, indeed, the Supreme Court an. 
nulled an ordinance which inflicted a fine upon a particular person; and the 
present case has been sought to be assimilated to Blineau’s case in that respect. 
But we do not so consider it. The resolution of the 24th June, 1854, is pointed 
at the plaintiff's establishment, it is true; but the Street Commissioner is or- 
dered to proceed against plaintiff in the mode pointed out by a general ordin- 
ance, that is to say, as we have seen above, a prosecution before the legal tri- 
bunal for the recovery of a fine. The District Judge has properly observed, 
that there is no evidence showing but that the intention of the corporation was 
to proceed against the plaintiff under that ordinance. That the Street Com- 
missioner so understood the resolution is plain, from the notice which he has 
given. : 

It is therefore adjudged and decreed, that the judgment of the District Court 
be affirmed, with costs. 





Tue Strate v. Narwaniet T. Epson. 


An indictment charging embezzlement of a “lot of lumber,” or a “certain lot of furniture,” &c., 
“certain tools,” &., is bad for uncertainty of description of the articles embezzled. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
I. E. Morse, Attorney General, for plaintiff. C. Roselius, for defendant 
and appellant. 
Bucuanan, J. The prisoner was tried and convicted at the May term, 1854, 
upon the Statute of 8th March, 1845, (Session Acts, No. 90.) The indictment 
stated that he, on the 26th September, 1852, at New Orleans, was the agent 
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and depositary of H. Garretson, and entrusted by him with a certain lot of fur- 
niture, of the value of four hundred dollars, with a certain lot of lumber, of the 
value of one hundred and fifty dollars, and with certain tools, commonly called 
cabinet-maker’s tools, of the value of two hundred dollars, of the goods and 
chattels of H. Garretson, for safe custody ; and that the said Nathaniel 7. 
Edson, agent and depositary as aforesaid, on the day and year aforesaid, at 
New Orleans aforesaid, in violation of good faith and contrary to the object and 
purpose for which said goods and chattels were entrusted to him as aforesaid 
unlawfully and wrongfully did embezzle and convert to his own use and benefit 
the said lot of furniture of the value of four hundred dollars, the said lot of 
lumber of the value of one hundred and fifty dollars, and the said tools, com- 
monly called cabinet-maker’s tools, of the value of two hundred dollars, so to 
him entrusted as aforesaid, contrary to the form of the statute, &c. 

The prisoner’s counsel moved the District Court to arrest the judgment, on 
the ground that the property embezzled was not described in the indictment 
with legal certainty. 


—* We are of opinion that this objection to the indictment is well taken. The 


indictment should have set out specifically, at least one article of the property 
embezzled. The rule applicable to indictments for embezzlement, as well as to 
indictments for larceny, is, that the goods stolen or embezzled should be de- 
seribed, at least in part, with such a certainty as will enable the jury to decide 
whether the chattel proved to have been stolen or embezzled is the very same 
with that upon which the indictment was founded, and show judicially to the 
court that it could have been the subject matter of the offence charged, and en- 
able the defendant to plead his acquittal or conviction to a subsequent indict- 
ment relating to the same chattel. Russell on Crimes, 1147 ; Starkie’s Cr. Plead. 


oe 181; Furneaux’s Case, Russell & Ryan’s C. C., 335. There is one exception 





to this general rule, contained in the 3d Section of the Statute of 1845, which 
declares that in prosecutions for larceny or’ embezzlement of bank notes, checks, 
bills of exchange, promissory notes, gold or silver money, or any other property 
of that kind, it shall not be necessary to set forth in the indictment a detail- 
ed description thereof, but a general allegation of the amount or amounts, and 
of tlie thing or things embezzled or stolen, shall be sufficient. The case at bar 
is evidently not within the scope of this exception. 

Our researches have discovered a case in North Carolina, reported in Ist 
Devereux’s Reports, p. 137, where it was held that an indictment was good 
which charged the prisoner with feloniously stealing, taking and carrying away 
“a parcel of oats, of the goods and chattels of one,” &c. But this was because 
one of the significations of parcel, in Johnson’s Dictionary, is ‘a small bundle ;” 
and as oats, says the court, is made up in bundles for sale and other purposes, 
this was held to describe the article stolen, and the quantity stolen, in an intel- 
ligible manner. It strikes us that the same thing cannot be predicated of the 
quantity “a lot,” or the articles “furniture,” ‘ cabinet-maker’s tools,” or 
“lumber.” 

By the 4th Section of the Statute on which this prosecution was founded, the 
prescription of the criminal action is three years. 

It is therefore adjudged and decreed, that the judgment of the District Court 
be reversed; that the judgment against Nathaniel 7. Edson upon the indict- 
ment preferred against him by the Grand Jury of the Parish of Orleans, on the 
13th day of July, 1853, (a copy whereof is found in the record of this case,) be 
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arrested ; but that the prisoner be detained in custody until the next session of 
the Grand Jury within and for the Parish of Orleans, then and there to answer 
in a new bill of indictment to be preferred against him for embezzlement, and to 
abide the further order of the First District Court of New Orleans. 


W. Mitter v. Joun Roy. 


In an action of slander, if defendant pleads a general denial, he will be precluded from setting up a 
justification. 


The fact that the slanderous words were used in a public assembly, e. g., at a session of the Grand 
Division of the Sons of Temperance, is entitled to no consideration in mitigation ef damages, where 
the defendant does not appear to have uttered the words in public debate, or in the discharge of 
any official duty imposed upon him. 

s 


PPEAL from the First District Court of New Orleans, Robertson, J. 
Uleott & Field, for plaintiff. J. Q. A. Fellows, for defendant and appel- 
lant. : 

Sporrorp J. The plaintiff claimed $5000 damages of the defendant for having 

called him a thief, and slandered him by divers other opprobrious epithets. 

The case was tried by the district judge, without the intervention of a jury, 
and resulted in a judgment for the plaintiff for the sum of $300, from which the 
defendant has appealed. 

We think with the district judge, that the allegations of the petition with 
regard to the publication of the slanderous words are substantially proven. 

The defendant merely filed a general denial ; he is therefore precluded from 
setting up a justification. 

We do not think the fact that the opprobrious language was made use of ata 
session of the Grand Division of the Sons of Temperance ought to be in miti- 
gation of damages. The words do not seem to have been uttered in public 
debate, or in the regular discharge of any official duty imposed upon the defen- 
dant. 

The district judge appears to have exercised his discretion properly in re- 
opening the case for further evidence, and the bill of exceptions to the testimony 
of Cribben is not well taken. 

Injuries to the feelings and to one’s social standing are not susceptible of a 
precise admeasurement. Still, in a very limited class of cases, such injuries 
are recognized as a legitimate ground of action. 

There is evidence tending to show that the plaintiff’s good repute suffered in 
some degree from the charges brought against him in such intemperate lan- 
guage by the defendant, and it is not pretended that the charges had any foun- 
dation in truth. 

The damages awarded by the district judge do not appear to us excessive or 
out of proportion to the injury inflicted. 

Judgment affirmed with costs. 
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Autrrep Hewson v. Saran CrESWELL. 


In a redhibitory action when defendant cites his vendor in warranty, and there is judgment for the 
defendants generally, plaintiff must include the warrantor in his appeal bond or the appeal will be 
dismissed. 

Citation of the warrantor to answer the appeal, without an appeal bond in his favor, is not sufficient. 

All parties interested in maintaining the judgment appealed frem must be included in the appeal 
bond. 


PPEAL {rom the Fourth District Court of New Orleans, Reynolds, J. 
Cohen, for plaintiff and appellant. Rozier, for defendant. 

Sporrorp, J. Alfred Hewson sued Sarah Creswell for the value of a slave, 
alleged to be affected with a redhibitory vice. 

Creswell pleaded a general denial and called in warranty her vendor Watson. 
Watson pleaded the general denial. There was judgment in favor of the defen- 
dant generally. 

The plaintiff, at a succeeding term, filed a petition of appeal, but did not pray 
for citation against any one. An appeal was granted as prayed for. 

The plaintiff gave a bond in favor of Creswell alone. 

Both Creswell and Watson werecited to answer the appeal. 

Mrs. Creswell has filed a motion to dismiss, on the ground that her warrantor, 
Watson, should have been made a party, and that Hewson has not taken the 
proper steps to bring him effectually into Court. 

It is the duty of an appellant to bring before the Court, in due form, all those 
parties to the judgment he seeks to have reversed or amended, who are interes- 
ted in its maintenance. The warrantor in this case certainly has such an in- 
terest. Olivier v. Williams, 12 Rob. 180; Curry v. Roberts, 12 L. R., 474, 
Guerin v. Bagnieres, 9 L. R., 471; Blanev. Cousin, 8 An. 72. 

And it is not sufficient that Watson has been cited. There should have been 
a bond given in his favor by the appellant. 

All the parties interested in having the judgment remain undisturbed must be 
included in the appeal bond or the appeal will be dismissed. Swearingen v. 
McDaniel, 12 Rob. 203. 

‘It is no answer to say that the defendant may make her warrantor a party 
appellee if she chooses. For the defendant does not appeal. She is content 
with the judgment as itis. Butif the plaintiff wishes it reversed, it is his busi- 
ness to bring the warrantor before us also, that the litigation may be terminated 
in a single trial. 

The appeal is dismissed at appeliant’s costs. 
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Georce Cattarp v. ANN Matraews—-Nancy Koxernor, Third Opponent. 















































M. made her note for $15,090, and executed a mortgage to secure its payment, which was duly re- 
corded. Subsequently, in lieu of this note, she made fifteen notes of $1000 each, payable at same 
time and with like interest as the first note, and, by notarial act, the original mortgagee reserved 
his rights under the first mortgage, to secure the payment of the series of notes. Held: That the 
registry in the mortgage office of the latter act was not necessary to preserve the rights and lien, 
granted by the first act of mortgage. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 

J. W. Duncan & Labatt, for plaintiff and appellant. 

W. H. Hagan, for opponent, cited: C. C., Arts. 2181, 2,3,4,6; Palfrey v. 
His Creditors, 8 R., 278; Citizens’ Bank v. Suckler, 8 R., 443. 

Sporrorp, J. This is a controversy between George Callard, plaintiff in exe- 
cution, and Nancy Kockernot, third opponent, relative to the proceeds of certain 
slaves which belonged to Ann Matthews, and were sold under the plaintiff’s 
execution. 

The opponent claimed a higher privilege than the plaintiff, by reason of a 
conventional mortgage recorded anterior to the registry of the plaintiff’s judg- 
ment in the proper mortgage office; there was judgment in her favor, and the 
plaintiff appeals. 

The facts are thus stated by appellant's counsel : 

“On the 25th March, 1851, Ann Matthews executed her promissory r.ote for 
the sum of $15,000, payable to her own order on the 25th March, 1852, with 
interest at the rate of 8 per cent. per annum, if not paid at maturity: to secure 
the payment of which she executed a mortgage on certain real estate and 
slaves, in favor of Benjamin Van Ostern, which was recorded in the office of 
mortgages on the same day. 

“On the 25th April, 1851, thirteen days after the institution of the suit in 
the Fourth District Court against her, she, (Ann Matthews,) by act before 
Barnet, N. P., substituted fifteen promissory notes, for $1,000 each, sub- 
scribed by her, payable to her own order on the 25th March, 1852, with 
interest at 8 per cent. per annum, if not paid at maturity, for the note afore- 
described of $15,000, which was thereupon cancelled and delivered up to 
the maker. 

“This act of substitution was never recorded, nor has any evidence of this 
transaction been p'aced on the records of the mortgage office.” 

The opponent is the holder of three of the substituted notes for $1000 each, 
and claims the benefit of the Van Ostern mortgage recorded on the 25th March, 
1851. 

The plaintiff contends that, as to him, the mortgage no longer exists, be- 
cause what is styled the act of substitution was never inscribed on the mort- 
gage book. 

We are of opinion with the District Judge, that no registry of that act was 
necessary, because the original mortgage was never erased, released, or extin- 
guished. 

The second act recites, that “ whereas, by act passed before the undersigned 
notary on the 25th day of March last, the appearer, Ann Matthews, motgaged 
and hypothecated in favor of Benjamin Van Ostern the following property, 
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&c., to seoure the payment of a certain promissory note of $15,000, dated on 
the 25th of March last, and payable in one year, and if not paid at maturity, to 
bear interest therefrom at the rate of 8 per cent. per annum, until paid. And 
whereas the said Benjamin Van Ostern is desirous of obtaining, in lieu and 
stead of said note of $15,000, the fifteen several notes of said appearer for the 
sum -of $1000 each, payable at the same period as the one presently held by 
him, with which request she is willing tocomply: Now, therefore, the said Ann 
Matthews did make and subscribe to the order of, and endorsed by herself 
under date of this day, (25th April, 1851,) and payable on the 25th March, 
1852, and if not paid at maturity, to bear interest therefrom at the rate of 8 
per centum per annum, until paid, fifteen promissory notes of the sum of $1000 
each; which said notes, after having been duly countersigned, ne varietur, by 
me notary, in order to identify them herewith, have been delivered to the said 
Benjamin Van Ostern, who, being here present, acknowledges the receipt 
thereof: and the said Van Ostern did thereupon deliver to the said Miss 
Matthews the above described note of $15,000, subscribed by her, and I, notary, 
did, at the request of said parties, erase the signature of the said Miss Matthews 
to said note, and at their request have annexed the same to the margin hereof 
for reference. 

And, thereupon, the said Miss Ann Matthews declared that the substitution 
of the said fifteen notes for the one previously subscribed by her, shall not in 





any manner affect or impair the validity of the mortgage granted in favor of 


the said Benjamin Van Ostern, and that the holder or holders of said notes 
shall be entitled to all the rights and benefits, privileges, claims and actions of, 
in and to the said mortgage, as amply, &c., as if they had been fully set forth 
and described in said act of mortgage at the time of the execution thereof.” 

Here there does not seem to have been an intention to create a new debt, but 
simply to make a change of form in the evidence of an old one; and even the 
form of the instrument which evidences the debt is unchanged, with this ex- 
ception only, that one negotiable note for $15,000 is divided into fifteen notes 
of the same tenor, for $1000 each; the consideration, the parties, the term, 
the total.amount, the interest, and the security, are still the same. 

No new mortgage is created; but Van Ostern, the original mortgagee, ex- 
pressly reserves the benefit of the first mortgage to himself, as a security for the 
fifteen notes, which, for convenience, he had taken in lieu of the former note. 
No new parties intervened in the second act ; the evidence of the debt in both 
instances, being negotiable in its form, the mortgage taken by Van Ostern 
as the first holder, would of course enure to the benefit of all subsequent hold- 
ers, whether it were so stated in the act or not: “The sale or transfer of a 
debt includes every thing which is accessary to it, as suretyship, privileges, 
and mortgages.” C. C., 2615. 

It does not appear whether the original act of mortgage stipulated that the 
holder of the large note should be entitled to its benefits, for we have not a full 
copy of that act in the record; but it is immaterial, for such a stipulation 
would be implied ; and that part of the clause of reservation in the second act 
may be rejected as surplusage, without impairing the rights of the opponent. 

She must necessarily hold the notes through and under Van Ostern, for the 
authentic act informs us that they were delivered to him as the first holder, and 
they were drawn in such a form as to pass by delivery. 
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The plaintiff has no equity in his favor, for the registry of the act under which = Uautaap 
the opponent is entitled to exercise her rights, notified him that the property of | Marmews. 
his debtor was encumbered by a special mortgage for $15,000, before he pro- 
cured his judgment; it did not concern him to know whether that debt was 
evidenced by one note or by fifteen; “Car que lui importe que l’hypothéque qui 
le prime, s’applique a telle dette ou & telle autre dette; elle n’aura pas plus 
d’effet dans un cas que dans l'autre.” Such are the remarks of Marcadé, (Vol. 
4, No. 778,) touching a case where the debt is actually novated, but with a re- 
servation of the privilege or mortgage security attached to the first credit; they 
apply with greater force to a case like the present, where there is a mere | ** *! 
change of form in the evidence of the debt, with a similar reservation as to the 
mortgage by which it is secured. 

The judgment is, therefore, affirmed with costs, 
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BrickeE.L, et al., v. Conner, et al. 





A party who obtains an order Yer a devolutive appeal and fails to furnish bond as required, and to 
file the transcript in the Appellate Court during the term at which the appeal was returnable, will 
be held to have abandoned his appeal, and should not be allowed to renew it at a subsequent 
term. , 





PPEAL from the District Court of Tensas. Perkins, J. 
‘L ©Shaw, for plaintiffs. J. & J. Henderson, and Farrar, for defendants and 
appellants. 

Bucuanan, J. The appellees move to dismiss this appeal, on the ground 
that a previous appeal had been granted, to the same party who now appeals, 
on motion in open Court, at the October term, 1852, returnable to this Court 
on the second Monday of February, 1853, which appeal was subsequently 
abandoned by the appellant, she having given no bond as required by the or- 
der; and not having filed the transcript in the appellate Court at the February 
term, 1858. 

In support of this motion, the appellees have referred to Article 594 of the 
Code of Practice, and to the cases of Doyer v. Sargeant, 4th La. 41, and 
Jenkins v. Bonds, 3d Annual, 339 ; in both which cases the Supreme Court dis 
missed an appeal taken after another appeal which had not been prosecuted. 
In the case of Jenkins v. Bonds, the circumstances were identical with those of 
the present case. 

Appellant resists the rule upon the ground that the appeal taken by motion 
at the October term of the District Court had not been completed by the giving of 
a bond; and quotes the language of the Court in Gibson v. Silby, Qj Annual, 
630, which was a case of an order for a suspensive appeal, and no bond filed; 
but the party afterwards made application for a devolutive appeal, which was 
refused by the District Court. The Supreme Court said in that case, “The 
invalidity, or omission, of the party to furnish a bond and fulfil the condition 
precedent upon which a suspensive appeal was granted, did not preclude him 

from applying within the year for a devolutive appeal.” It is sufficient for the 
purpose of harmonising the decision of Jenkins v. Bonds, with that of Gibson 
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v Silby, to observe, that in the case at bar, the first as well as the second ap- 


peal of the defendant, was devolutive, and that the appellant having suffered 
the whole term of the Court at which the first appeal was returnable, to elapse 
without taking any steps towards consummating the same, must be held to 
have abandoned the appeal, within the spirit of the 594th Article of the Code 
of Practice, and should not have been allowed to renew it in the month of 
April following. Roberts v. Benton, 1 Rob. 100. 

The counsel of appellant has pressed strongly upon our consideration that 
the right of appeal is a constitutional right, and that the current of decisions 
has been in case of doubt, to interpret the law liberally in favor of the appel- 
lant. 11 La. 882; 1 An. 407. 

It is our desire no less than our duty to secure to every citizen the exercise 
of his legal and constitutional rights. But in the present case we are clear 
that the defendant had exhausted her right of appeal, under the rules of prac- 
tice ; and we are unable to perceive any equitable claim that she has to a re- 
laxation of those rules in her favor. On the contrary, we have no reason to 
doubt that the appellee was in attendance upon this Court, at the February 
term of 1853, inasmuch as the motion for appeal under the Act of 1848, was a 
constructive citation. If so, the expense and time consumed in a journey of 
some hundreds of miles, were lost, through the laches of the appellant. 
Appeal dismissed at cost of appellant. 


Defendant’s counsel, for a rehearing, argued : 


The appellant, Susan EF. Conner, with due respect, now prays this Court to 
grant her a rehearing upon the motion to dismiss this appeal. 

This motion is based upon a point which, it is believed, has entirely escaped 
the attention of the Court. The point is this: 

The first appeal taken was utterly irregular, and was bound to have been 
dismissed on motion. Because, this is a suit in which a partition is sought be- 
tween the appellant and her four children, of a plantation and slaves, owned 

jointly by them. 

The minor, Louisa R. Conner, having a joint and conflicting interest with the 
appellant, her mother, could not be represented in this suit by that mother, 
who is her natural tutrix ; but on the contrary, should have been represented 
by her under-tutor, or a special tutor. See C. C. 301, 1291; Succession of 
Story, 5 An. 208. 

All the joint owners should have been made parties to the suit and to the a 
peal. ©, C. 1252, 1230, 1231, 1234, 1246; C. P. 1024, 1025; 4 An. 56, Willy 
v. Carter; Farrar v. Newport, 17 L. 348; Kendrick v. Kendrick, 19 L. 88; 
Harrell v. Harrell, 16 L. 874; Traverso v. Rowe, 10 L. 502. 

This was not done. Transcript, pp. 5, 6,9 and 19. When the motion for 
appeal was made in open Court (Trans. 21 and 22,) on 12th October, 1852, the 
minor, Louisa, not being a party to the suit, was not a party to the appeal, be- 
cause the motion and order cited only those who were before the court. The 
first appeal was therefore irregular, and was bound to be dismissed. This 
Court has established the principle, “ that where an appeal is irregular upon 
its face, the appellant may disregard it, and take another appeal, if the time for 
appealing has not elapsed. Sec Rains v. Kemp,4L. 319; Bates v. Weathers- 
by, 2 An. 485. 

Whose duty was it to see that proper parties were made to this suit? Was 
it the duty of the one seeking, or the one opposing the partition? Who shall be 
relieved from the effects of this error and nullity? the one who committed, or 
the one who resisted it? 4 An. 261. 

The appellant, under the sanction of this well settled principle, disregarded 
the first RAE because the minor was not a party to it, and took a new ap- 
ay regularly, and had all the parties in interest duly cited. The Court be- 

ow considered the first order of appeal a nullity, and granted, without hesita- 
tion, the order for a new appeal, Transcript 24. 
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The dismissal of this ap instead of stopping litigation, will only increase 
it; for the minor is bound to bring an action to annul the partition, upon the 
ground that she was no party to it; and this action will bring in its train more 
litigation and trouble, than could possibly flow from correcting the error at the 
beginning. 

The Court would not be troubled with this application, were we not impressed 
with the conviction that this point has escaped its attention ; and that it is 
. only necessary to present it now, to afford the Court the pleasing opportunity 

(to quote its own language,) of gratifying its “desire,” no less than discharg- 
ing its “duty,” in “securing” to this “citizen the exercise of her legal and 
constitutional rights,” 

The motion and order of appeal reads as follows, (Trans. pp. 21 and 22,) 
viz: ‘On motion of defendant’s counsel, in open court, in the presence of 
plaintiff’s (Mrs, Brickle’s) counsel, it is ordered that defendant, Mrs. 8. 2. Con- 
ner, be granted a devolutive appeal from the above judgment rendered in this 
case, returnable into the Supreme Court of the State of Louisiana, sitting in 
the city of New Orleans, for the Eastern District of said State, on or before the 
second Monday of February, 1853, upon her executing bond with security in 
the sum of one hundred dollars, according to law; “and that plaintiffs (Mrs, 
Brickle and husband,) a r then and there, to defend said appeal.” 

The co-defendants did not appear by counsel. 

This order in terms, makes only the plaintiffs parties to the appeal. The 
co-defendants are not cited. The language of this order is too plain for com- 
ment. 





Rehearing refused. 









* 


Joun Jerer, Administrator, v. Sanpatn & Harpez, Administrators. 


“ This is to certify, that I have this day made a full and final settlement with W. H. Gaulden, which 
is in full of all andevery demand up to this date, (Signed,) John Jeter.” 
Such an instrument, unexplained, held to be insufficient evidence of the payment of a debt due by 
Gaulden at the date of the instrument, to an estate of which Jeter was administrator. 





PPEAL from the District Court of East Feliciana. Sterling, J. 

P. Pond, Jr., for plaintiff and appellant. J. H. Muse, for defendant, ap- 
pellee. 

Vooruntes, J. At the probate sale of the succession of John A. Beckham, 
deceased, Wade H. Gaulden became the purchaser of two slaves for the price 
of $1,800, payable in three equal annual instalments, and bearing ten per cent. 
interest from time due. At the same sale and on the same terms, a negro 
woman and her child were adjudicated to M. G. Gaulden, for the price of $726, 
with Wade H. Gaulden as his security in solido. The latter having subse- 
quently died, Wm. Sandall and D. C. Hardee, were appointed administrators of 
his estate. The object of this suit, which is instituted against them in their 
representative capacity, is to enforce the payment of these two sums, amount- 
ing in the aggregate to $2,526, besides interest. 

The defendants in their answer, acknowledge the signature of the deceased, 
but aver that his indebtedness was extinguished by payment. 

The Court below rendered a judgment in favor of the plaintiffs for the sum 
of $726, with interest at the rate of ten per cent, on thegum of $242 from the 
Ist January, 1843; a like interest on $242 from the Ist January, 1844; and a 
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Terex _ like interest on the remaining sum of $242 from the Ist January, 1845, until 

Saxpau. paid, subject to a credit of $729 paid, under the seizure and sale of the 9th Oc- 
tober, 1848; and rejected the balance of the plaintiff's claim. From which 
judgment the plaintiff has appealed. 

The estate of Wade H. Gaulden, deceased, is clearly entitled to the following 
credits, to-wit : $1,030 96, paid on the 1st of March, 1848, and $735 37, paid 
on the 9th October, 1848, The defendants offered in evidence the following 
document : 









“Kettertown, March 5th, 1849. 
This is to certify that I have this day made a full and final settlement with 

Wade H. Gaulden, which is in full of all and every demand up to this date. 

John Jeter.” 
The plaintiff objected to the admissibility of this document, on the ground 
that it was not signed by John Jeter, in his capacity of administrator, and 
specified no amount. It was signed by John Jeter, apparently in his own right, 
and does not purport to be a receipt for payment, but simply a certificate of 
final settlement with Gaulden. Without deciding the question, submitted to 
our consideration under the bill of exception in the record, as to the admissi- 
* bilty of this instrument, it is enough to say that we do not consider it by itself 
sufficient evidence to establish the payment of the claim due by Gaulden to 
the estate of Beckham unconnected, as it appears, in any way with the official 

acts of John Jeter. See 4 R. R. 407. 

It is therefore ordered and decreed that the judgment of the District Court 
* be avoided and reversed, and that the plaintiff recover of the defendants as 
administrators of the estate of Wade H. Gaulden, deceased, in due course of 
administration, the sum of twenty-five hundred and twenty-six dollars, with 
ten per cent. interest per annum on one third thereof from the Ist of January, 
1848, on a like amount from the Ist of January, 1844, and on the residue from 
the 1st January, 1845,subject to the following credit : $1,030 96, paid 1st March, 
1848, and $735 37, paid the 9th October, 1848, the defendants and appellees 
to pay the costs of both Courts. 






















Wriert, Wituiams & Co. v. L. M. Sreep, Curatrix—J. L. Ricnarpson, 


Third Opponent and Appellant. 







A purchase of real estate of a succession, made under an order of sale obtained ex-parte, and with- 
out notice to the curatrix or to creditors, is invalid and will be set aside. 

A third opponent who claims title to the property against which a mortgage creditor is proceeding, 

and whose title has been declared null, is without interest to litigate the correctness of the judg- 

ment as between the plaintiff and defendant. 











PPEAL from the Tenth District Court of Madison, Snyder, J. 
M. Dubose, for plaintiff and appellee, cited 3 L. 495; 1 R. 41; 8 R. 14. 
Bemiss and Amonett, for third opponent and appellant. Andrew R. Hynes, 
for defendant. 
Sue, C.J. The appellant, Joseph L. Richardson, filed a third opposi- 
tion, claiming title to certain lands, which the plaintiffs were proceeding to have 
sold as the property of the succession of William Steed. 
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The court below declared the judicial sale, under which the third opponent ba saa 


claimed, invalid, and set it aside. In this we think the court did not err. The =~ orex. 


application for sale made by W. B. Richardson in the mortuaria, and the sub- 
sequent order and proceedings under which the sale was made to J. L. Richard- 
son, were, so far as we are informed by the record, entirely ex-parte and with- 
out notice to the curatrix of the succession or creditors, among whom were the 
present plaintiffs. Comparing the price of adjudication with the appraisement, 
there was an enormous sacrifice. 

The succession has not appealed, and the ‘third opponent is without interest 
to litigate the correctness of the judgment as between plaintiffs and the suc- 
cession. 

Judgment affirmed with costs. 


Heyry Harvesty, Sen., et al. v. Suxey Wormtev—Suxey Worwzey v. 
Henry Harpesty, Sen., et al. 


A purchaser of a slave who stipulates with his vendor that he will emancipate the slave, when the 
price is refunded to him, is legally bound to fulfil the obligation resulting from that stipulation, and 
to emancipate the slave, on the repaymeut to him of the price. 

The fact that the purchaser was before and after the purchase and emancipation of the slave, in pub- 
lic concubinage with her, would not defeat the stipulation in favor of her freedom, and would not 
authorize the heirs of the purchaser to treat her emancipation as a disguised donation, and to re- 

claim her as belonging to his succession. 


PPEAL from the District Court of St. Tammany, Watterston, J. 
J. R. Jones, for Hardesty et al., appellants. Ogden & Leovy, for Sukey 
Wormley et al, appellees. 

Sutuwett, C.J. The heirs of M. C. Hardesty seek to reduce Sukey Wormley 

. to slavery, and to deprive her of all her property, upon the alleged grounds 
that she was the public concubine of Hardesty, that her enfranchisement and 

the sale to her of her daughter and grandchildren, were disguised donations in 
fraud of his heirs, and in violation of the law; and that, being a slave, her ac- 
quisitions belonged to his heirs. 

The above causes -involving these issues, were tried by a jury, who found 
verdicts in favor of Sukey, and a new trial was refused, the District Judge hav- 
ing declared his opinion that the verdicts were fully sustained by the law and 
the evidence. The heirs have appealed. 

A perusal of the evidence has satisfied us that a non-suit of the judgment 
would involve a monstrous injustice, and we are glad that no stringent rule of 
law intervenes to force us to such a conclusion. 

The case is pressed on the ground of concubinage. The evidence admitted 
at the trial does not prove it; and the evidence of public repute, which was 
rejected, would not, perhaps, have convinced the mind of the existence of that 
fact, coupled as it was with the declaration of the two witnesses, that they had 
no knowledge on this subject except from rumor. But suppose there was con- 
cubinage, the woman would still be entitled to judgment. 

As far back as 1834, Hardesty presented to the Police Jury of St. Tammany 
petitions in which he prayed leave to enfranchise Sukey and her child Adeline, de- 

claring that when he bought them, Sukey had advanced about half of the money, 
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and, besides paying her wagés, had also paid the balance of the money expended 
in the purchase; that the price was reduced by Wright, the vendor, in consi- 
deration of the long and faithful services of Sukey to himself and his deceased 
father, and the promise of Hardesty to emancipate her and her child as soon as 
she should refund the money advanced. Upon this petition there were the 
usual proceedings, and a decree of emancipation. This declaration is corrobo- 
rated by other evidence, from all which it satisfactorily results that there was 
an agreement for her conditional emancipation, made with her former owner, 
by Hardesty; that, by the indulgence of her former owner, she had amassed a 
considerable peculium ; that, by unusual industry, economy, and good charac- 
ter, she afterwards made a great deal of money, laboring day and night for the 
purpose of purchasing her offspring; that she has paid for herself and them, 
and that what she now has is the fruit of her honest and persevering exertions 
during a long course of years, in a community where she seems to have enjoyed 
general confidence and respect. 

Now, if all this be true, surely, even if concubinage were proved, there is 
nothing in the fact that the master had degraded himself by debauching the 
slave under his dominion, which could discharge him in law from the fulfitment 
of his promise of emancipation—a lawful promise, which his obligation to the 
vendor bound him to fulfill, and which legally enured to the benefit of the 
slave, for whom the former owner, as the reward of her fidelity, had stipulated, 
and this at his own cost, by a reduction of price. See Gaudet v. Gourdain, 8 
Annual, 137. 

With regard to the subsequent conveyances to Sukey, the circumstances jus- 
tify the conclusion of the jury that they were honestly paid for by her. 

This suit is a cruel experiment upon the liberty and hard ‘earnings of an 
humble and deserving woman, and has been righteously discountenanced by 
the verdict of a jury of the vicinage with whom her character for industry, 
honesty and thrift had stood her in good stead. We are satisfied the judgment 
below has done justice, and have no hesitation in affirming it. 

Judgment affirmed with costs. 





Cana Banx v. Jonn McG tor. 


The competency of witnesses cannot be questioned in the Supreme Court, unless exceptions to theit’ 
introduction were taken in the Court @ quo. 

* The title sued on, need not be offered in evidence if it be filed with and as part of the petition. 

A judgment reciting that it was rendered on due proof of plaintiffs demand, contains sufficient rea- 

sons for judgment. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Benjamin, Bradford & Finney, for plaintiff. 


0. Redman, for defendant and appellant, cited. Davis v. Davis 8 An;— 
ifith v. Caldwell, 1 Rob; Mechanics’ Bank v. Walden, 7 Rob; Lopez v. Bos- 
nell, 7 L., and made the following points: The confirmation of the judgment by 
default was irregular, because, 1. There was no proof of signature. 2. Neither 
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the notes nor mortgage were filed in evidence. 8. There are no reasons for a | Bank 
ec 


judgment. 4. T arter of plaintiffs was not introduced which was requisite 
to establish their existence. 


Voorates, J. The defendant is sued on his nine promissory notes, three of 
which are payable to the order of the plaintiffs, and the other six to the order 
of and endorsed by Laurent Millaudon and John Slidell. These notes were 
given in part payment of certain lots of ground conveyed to the defendant by 
the plaintiffs, Samuel Kohn, Laurent Millaudon and John Slidell, and identified 
with the authentic act of sale thus made, a copy of which, together with said 
notes, is annexed to and made a part of the plaintiff’s petition. 

The record shows that a judgment by default was regularly taken against 
the defendant, and confirmed, as recited in the final jndgment, “ by due proof 
of the plaintiff’s demand.” The defendant has appealed from that judgment, 
and claims its reversal on various grounds. 

It is urged by his counsel that “the evidence on file consists merely of the 
testimony of plaintiff's attorney—that the signatures of the payees and endor- 
sers of the notes sued on are genuine.” It is argued at bar by the counsel, 
that the witness was incompetent to make such proof, on the ground of his 
being employed as the plaintiff’s attorney in the cause. It is clear that ques- 
tions touching the competency of witnesses must be determined in the first 
place by the inferior court, whose decision in this respect can only be revised 
by this court on a bill of exceptions. The other objections urged are: 1st. 
“that neither the notes nor mortgage act were introduced in evidence to con- 
firm the default—they are not filed in evidence and the implication derived 
from the testimony of plaintiff’s attorney that they were offered to and received 
by the court, cannot be accepted in lieu of the official certificate of the keeper 
of the record, and his evidence does not appear to be taken in open Court. 
The notes, acts of protest and deed of sale appear to be noted by the Clerk as 
filed with the petition. This, coupled with his certificate that the record 
contains all the documents filed and evidence adduced, affords, in our opinion 
sufficient evidence showing that the plaintiffs have substantially brought them- 
selves within the requirements of the law to entitle them toa judgment. We 
do not think that the second and third* objections urged by the defendant are 
tenable. It is clear that the signature of the maker to the notes is verified by 
the authentic act of sale, whick also establishes the plaintiff’s capacity. The 
two last objections are equally untenable. If available at all as matters of de- 
fence, and not apparent as “errors on the face of the record, they should have 
been specially pleaded in the inferior Court.” 


It is therefore ordered and decreed that the judgment of the District Court be 
affirmed with costs. 


*The third objection is that there were no reasons assigned by the District Judge for his opinion. 
The judgment commences as follows: “On motion of Z. A. Bradford, Esq., of counsel for plaintiff, 
and on producing tu the Court due proof of plaintiff’s demand. It is ordered &c.,&c.” [Rep.] 


MoGiory. 
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Larve & Prevost v. Rucsty, Bram & Co. 


Defendants sold to plaintiffs a lot of cotton and gave plaintiffs’ broker an order on the press for its 
delivery. A few days afterwards plaintiffs paid $3,000 on account of the purchase, and the cot- 
ten was destroyed by fire, but before the pressman had turned out the cotton to be weighed. 
Hed : that there was no delivery such as to put the cotton at the risk of the purchaser, and that 
plaintiffs had the right to recover back the part of the price paid. 


PPEAL from the Second District Court of New Orleans. Lea, J. 
P. E. Bonford and J. Finney for plaintiffs. 

Elmore & King, for defendants and appellants, cited Chitty on Contracts 
118; 8d Ala. 698; 7 Ann. 372: C. C. 2452; 13th Pickering, 182. 

Suet, C.J. Onthe 26thFebruary 1853, Larue & Prevost purchased from 
th2 defendants 219 bales of cotton, then in a warehouse and press at New Orleans, 
called the Alabama Press. On the afternoon of the same day, which was Satur- 
day, defendants gave the purchasers’ brokers a list of the marks of the bales, and 
at foot the following orders: ‘‘ Alabama Press will please deliver the above lot of 
two hundred and nineteen bales cotton to Messrs. Guerin and Sanchez. On the 
following Tuesday the brokers sent a clerk to have the cotton turned out for 
classing and marking, but the pressman having other cotton to turn out, said, 
he could not do so this day, and probably would be able to do so the next day. 
On the next day, being Wednesday, plaintiffs and their brokers made unsuccess- 
ful applications at the press, but there was a promise to comply on the following 
day. On Wednesday, the defendants sent their clerk for $5,000, on account of 
the price. Plaintiffs at first objected, on account of their failure to get the 
cotton turned out by the press, having engaged freight for it and being 
pressed by the ship broker ; but after some discussion paid $3,000 on account. 
On the same afternoon, about 6 o’clock, the cotton not having yet been marked, 
classed, weighed, nor even turned out, it was destroyed by fire. It appears 
from the evidence that the course of business at the press was for the purcha- 
' ger’s broker to present his orders, one, two, or three days after the purchase, 
and sometimes longer, have the cotton turned out by the pressman, and classed 
and marked by the broker or his clerks, and then the cotton is weighed by a 
weigher appointed by the seller. 

The plaintiffs brought a suit to get back their advance of $3,000; defendants 
answered by a general denial, and also pleaded specially as follows: ‘“ Respon- 
dents alledge that on the 26th day of February, 1853, they sold to plaintiffs 219 
bales of cotton, and gave their brokers 3n order on the Alabama Press for the 
same that plaintiffs were to pay respondents, 8 11-16 cents per pound for the 
saidcotton. That plaintiffs did not use due diligence to have the cotton turned 
out, marked, classed and weighed as they were bound to do, but permitted it to 
remain in the press where it was stored till Wednesday night, 2d March, when 
it was destroyed by fire. Respondents show that by their negligence aforesaid, 
they became responsible for the loss of the cotton burnt as aforesaid. 

Without enquiring whether such negligence as was pleaded would avail to 
throw the risk on the buyer without steps taken by the seller to put him dis- 
tinctly in default, we deem it sufficient to say upon this point of the defence that 
negligence or a want of reasonable diligence on the part of the purchasers is 
not proved. 
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The case therefore turns upon the question whether there was, as asserted by — 
the defendants, a shifting of the risk of the things sold, from the seller to the RUGELY. 
buyer, by reason of the facts proved, which it is said constitute a delivery of 
the cotton to the plaintiff. 

In the 2433d Article of the Civil Code it is said when goods, produce, or other 
objects, are not sold in a lump, but by weight, by tale or measure; the sale is 
not perfect, inasmuch as the things so sold are at the risk of the seller (en ce 
sens, que les choses vendues sont aux risques du vendeurs) until they be weigh- 
ed, counted or measured ; but the buyer may require either the delivery of them 
or damages, if any be for the same, in case of non-execution of the contract. 

Conceding for, the purposes of the argument, and without expressing an 
opinion on this point, that the risk of a thing sold by weight, but delivered into 
the actual or clear constructive possession of the buyer before the weight is 
ascertained, passes to the buyer by the mere fact of delivery and in the ab- 
sence of any convention, we deem it sufficient for the purposes of the present 
case to say that there was not a clear and complete delivery of this cotton, as 
between vendor and vendee, before the fire. We consider the orders on the 
pressman in favor of the buyer’s brokers an initiatory step towards such de- 
livery, which, as between this purchaser and seller, was to be completed by 
subsequent acts, to-wit: the turning out the cotton by the pressman to enable 
the purchaser’s broker to class and mark it, and the weighing by the seller’s 
weigher. J 

As to the argument deduced by the defendant from that class of cases 
where contests have arisen between the seller who has not received his price 
and a subsequent creditor who has trusted the buyer on the faith of an appa- 
rent possession, it must be observed, they involve other principles, and do not 
necessarily embrace the question of risk between buyer and seller. 

We think there is no error in the judgment below, which was in favor of the 
plaintiffs, and it is therefore affirmed with costs. 











































Duntop, Moncure & Co. v. Executors of ALexanper Gorpon. 





Defendants guaranteed that 0. would consign to the plaintiffs sugar of the valae of $30,000, which O. 
failed to do. Held: That defendants were only liable for $30,000 and interest at five per cent. ; 
that they were not liable beyond that amount as for commissions on the advances made to 0, on 

faith of the guaranteed consignment, and for exchange, &c. 





PPEAL from the Fifth District Court of New Orleans. 
Benjamin, Micou & Finney, for plaintiffs and appellants : 

The additional stipulations we copy verbatim from the agreement on file, 
p. 42: . 

“The estate of Gordon is to be credited with the full #mount received, or 
that may be received, by said Dunlop, Moncure & Co, for the one-third of the 
entire crops, or anything else arising from or out of said plantation, slaves, &c., 
by sale or otherwise. It being agreed and understood that the said estate of 

rdon is held a for any deficiency or loss that may occur to prevent 

the said Dunlop, Moncure & Oo. from getting the full amount for which the 
said estate of Gordon is liable as guarantee for said Oxnard. It being also under- 
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stood and agreed that in case the said Dunlop, Moncure & Co., or the executors 
or representatives of the estate of Gordon, should desire at any time (after the re- 
ceipt of the present growing crops) that the said one-third interest be sold, it is 
to be offered for sale (by partition or otherwise) on as favorable terms as usual 
in such cases, by giving credit to purchasers, so as to induce them to give a fair 
price for the property ; in which case the said estate of Gordon is bound to 
make good the amount for which it is liable as guarantee for Oxnard. Witness 
our hands at New Orleans, this 2d day of August, 1849.” , 

The extent of the liability of the defendants must be determined by a fair 
construction of the letter granted, which we have copied above. 

In the case of Thompson v. Packicood, 2 Ann. 624-5, the violation of an 
agreement to consign a crop for sale, imposed a liability for the commissions 
that would have been earned if the agreement had been fulfilled. If a surety 
had been bound for the consignment, it is obvious that the refusal of the prin- 
cipal to make it, would have bound him also for the commission3. The profits 
resulting from the consignment in commissions is one of the inducements to the 
advance. It is not merely a lending of money to be repaid in kind, but it is a 
transaction intended to secure the commissions on sales and advances, as well 
as the current interest. 

The District Court rejected the commissions, on the ground that the con- 
tract of a surety must be strictly construed, citing the Code, 3008; Canal Bank 
vy. Hagan, 1 Ann. R., 56; Freeland v. Briscoe, 3d Ann., 256: and as com- 
missions are not named in the contract, considered them not embraced in the 
guarantee. 

Tt would seem that the very next article of the Code would be a sufficient 
answer to this position; as it declares that a general and indefinite =<. 
extends to all the accessories of the debt. Code 3009. If commissiens, althoug 
not expressed, are accessory to the contract resulting from a consignment of 
merchandize, then the party who binds himself that a consignment shall be 
made, binds himself for the commissions. 

Nor does the article cited by the court declare that the contract of the surety 
is to be strictly construed. It says that suretyship cannot be presumed, but 
ought to be expressed, and “is to be restrained within the limits intended by 
the contract.” 

The rule is equally applicable to all other contracts, as no contract ought to 
be extended beyond the intention expressed in it. Interpretation is, there- 
fore, invoked, in order to ascertain the true intention; and in the application 
of the rules laid down for that purpose, the law recognizes no distinction, whe- 
ther the contract is a principal obligation, or one of suretyship. Thus, if the 
principal and surety contract in the same words, it would be out of the ques- 
tion to say that one was bound differently from the other. If the words are 
free from ambiguity, there is no room for construction. If there is an ambi- 
guity, it must be considered under the general rules of interpretation, in order 
to discover what was the intention ; but when that intention is reached, it is 
the same, in the case supposed, as to all the obligors, whether principals or 
sureties. 

This subject is considered by Burge on Suretyship, and he has collected the 
opinions of the civil law writers, (p. 40 to 46,) and the conclusion to which 
he arrives is, that the rule of construction, potius contra proferentem, is appli- 
cable to suretyships as well as to other contracts. This is the rule for the in- 
terpretation of contracts in general, as laid down in the English text of A. 1952, 
and as nothing in the special rules for contracts of suretyship excepts that con- 
tract from the general rule, it must be governed by it. Indeed, the art. 3009, 
declaring that the contract embraces accessories, though not expressed, seems 
to be in the same spirit with the general rule. 

The rule is the same at common law and in civil law. Pothier says that the 
surety who binds himself generally for a contract, binds himself in omnem 
causam. One of his illustrations is the case of a surety for a lease, who is con- 
dered bound not only for Foam of the rents, but also for injuries to the build- 
ings, (degradations,) for the movables used on the farm, for arrearages, &c. &c, 
Pot. obl. 505. 

mene on Cautionnement quotes Casaregis, and adopts his conclusions: 
Simplex fide jussor alicu juscontractus non solum obligatur ad id ad quod princi- 
palis debitor expresse aut directe tenetur; sed obiigatur etiam pro omnibus 
illis casibus et causas.non expressis, quce possint provenire ex naturi ipisius 
contractus. No. 158, to same point, Ponsots, Caution., n. 118. 











NEW ORLEANS, APRIL, 1855. 


At common law the rule is the same. The surety “is understood” to be 
obliged to the same extent with the principal, unless he has expressly limited 
his obligation. Theobald 69, 901 Law Lib.; Pitman 33, 40, Law Lib. 

The plaintiffs had an interest in the sale of the property arising out of their 
claims upon it, but by this agreement they also re ized an interest in the 
guarantors, and agreed to purchase, so to speak, for their own account. 

“Le mandat peut se trouver co-ordonné avec d'autres contrats et agisse- 
ments, sans pour cela que son existence en soit compromise ou effacée.” Trop- 
long, Mand., N. 98. An example may be found in N. 35 of the same book, of 
a debtor transferring to his creditor a claim upon a third person, to be collected 
and applied. This is at once a transfer and a mandate. It is also a mandate 
for the joint interest of the parties, for the transferree, in collecting, acts as well 
for his own interest as for the interest of the transferrer. 

Being a mandate, all advances made under it by the attorney bear interest 
by law. (Code 2294 ) 

The advances made in the present case are of two classes: one, the expenses 
of administration and of re-sale; the other, the payment of prior mortgages 
which became necessary to perfect the title of the plaintiffs. With respect to 
the first class, the plaintiffs were clearly entitled to reimburse themselves out 
of the very first receipts. (CoJe 2992.) If, therefore, the interest upon these 
were reduced to the legal rate of five per cent. and the first receipts applied to 
them, the account would be still more favorable to the plaintiffs than it now is. 
This class of disbursements amount to less than $8,000, of date (reduced to 
average) in April, 1850, while the receipts to January, 1850, amount to near 
$11,000. On the latter, under the contract of mandate, the plaintiffs would 
owe no interest, unless it were proved that they had employed the moneys re- 
ceived for their own use. (Code 2984.) The account is made up, however, with 
interest at the same rate on both sidés, which is the most liberal principle for 
the benefit of the defendants. ; 

With regard to tie second class of payments for prior mortgages, they all 
bore interest according to their tenor. Thus all the Howell notes, amounting 
to about $20,000, bore interest at 8 per cent., and the Citizens’ Bank instalment 
at the rate fixed by its charter. These debts having become the debts of the 
plaintiffs by the purchase of the property on which they bore mortgage, the 
plaintiffs, by their payment, became subrogated to the rights of the original 
creditors, and consequently entitled to the same rate of interest. (Code 2157.) 
It would indeed be a monstrous result, if the plaintiffs, having assumed this 
position, as the mandatories of the guarantors, and for their interest, were to be 
deprived of interest on the debts which they became thus compelled to pay, and 
which were bearing interest at the time of the payment. 

While on the subject of interest, we may observe that the original letter of 
credit is also recognized by the authorities as a mandate. (Amory v. Boyd, 5 
Mart., 414; Gasquet v. Thorn, 14 Louis. 509 ; Pothier Mand., 18; ‘Troplong, 35.) 
The rule of the Code 2994, that interest must be paid for advances, applies to 
the original advances under the guarantee. 


Miles Taylor & H. H. Taylor, for defendants : 


“Suretyship must be restrained within the limits intended by the contract. 
C. C., 3,008. Suretyship must be construed strictly, the law favors the surety. 
N. O. Canal and Banking Co: v. Hagan, 1 Ann. 62. There can be no pre- 
sumptions against the surety. Freeland v. Briscoe, 3 Ann. 256. 

Pothier says: ‘“ Where the security has expressed the sum and cause for 
which he became security, his obligation does not extend beyond the sum and 
cause expressed.” For example: If one had become a security for my lessee 
for the payment of his rent, he will not be answerable for the other obligations 
of the rent, such as might result from waste or from the advances that I might 
have made to the lessee. If one had become a security for the principal sum 
due by the debtor, he will not therefore be liable for the interest that may 
accrue. Pothier on Obligations, No. 404 of Evans’ Trans., No. 405 Paris Ed. 
Burge on Suretyship, p. 53. ‘“ Lorsqu’on se rend caution pour quelqu’un, l’en- 
gagement ne vas pas au dela de la somme ou de la cause exprimée ; de sorte 
que, si la somme produit des intéréts, la caution ne sera pas responsable de ces 
intéréts, & moins que le cautionnement soit général.”—Merlin, verbo Caution, 
§1, No. 8. These authorities shew, that from the nature of the obligation, no 
interest is due, and that nothing can be claimed beyond the specific sum guar- 
anteed. 
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But if plaintiffs say, true it is Mr. Gordon himself could ‘not be compelled to 
pay more than the specific sum, but his Succession, under arts. C. P. 988, 989, 
which allow interest at 5 per cent against Successions, is liable for interest at that 
rate, we answer that these articles very clearly oily apply to those debts which 
Srom their nature bear interest. This is no longer open to argument, inasmuch 
as it is now the settled jurisprudence of the State. The Supreme Court, in the 
Succession of Durnford, 1 Ann. 93, say: ‘‘ We do not understand articles 988, 
989 of the ©. P. and others relied on by counsel for the appellants, as binding 
Suecessions to pay interest, where by the nature of the debt no interest is due, 
but as providing that the payment of interest due or stipulated, shall not be 

by the administration which the Succession is under, and as putting 
the Succession on the footing of an ordinary debtor as to its liability to pay in- 
terest, and dispensing with the necessity of a judicial demand.” 


Stmett, C.J. In the letter addressed by Gordon to the plaintiffs, he did 
not bind himself as surety of the Oxnards for the debt they were about to con- 
tract, with all its incidents and accessories. He only made himself responsible 
for the due consignment by Messrs. Oxnard to plaintiffs’ house at Richmond, 
between 4th March, 1848, and July 31, of that year, of sugars to the full and 
fuir value of $30,000. The letter is entirely silent as to the charge of commis- 
sions for advancing and exchange ; and to hold the surety for those charges, in 
addition to the $30,000, would be to hold him beyond the specific subject-mat- 
ters and amounts for which he undertook responsibility. If the Oxnards had 
shipped to plaintiffs’ address, prior to Ist August, sugars to the full and fair 
value of $30,000, or if Gordon had done it in their stead, his suretyship would 
have been fulfilled. Such shipments would have put the plaintiffs in possession 
of property of the value of $30,000. This not having been done, that amount 
is the measure of Gordon's liability, and may be considered as due by him on 
1st August, 1848. 

The guarantee being silent as to interest, we think interest should run against 
Gordon only at five per cent. It is true that Gordon was subsequently party 


to a written agreement by which the Oxnards agreed for eight per cent. inter- — 


est; but the terms of that instrument seems to us stringently to exclude any 
implication of an intention to enlarge the suretyship. It was expressly de- 
clared that the responsibility should be left precisely such as resulted from the 
letter of guarantee, and Gordon’s estate should not be answerable for any 
amount in principal, interest, commission and exchange, for which it was not 
already answerable under the letter. 

Under the various agreements respecting the purchase, at the judicial sale of 
the mortgaged property, its administrations, and resale, it is clear the plaintiffs 
must have credit for all antecedent incumbrances paid off by them, and for all 
disbursements necessarily made for expenses of administration and resale. 
The principal sums for these items are correctly stated in the accounts annexed 
to the petition. " 

The account, which is confessedly correct as to the Oxnards, must be re- 
formed as to defendants, by excluding the charges for exchange and commis- 
sion on the advance of $30,000, and reducing interest on that sum from eight to 
five per cent., to run from 1st Augyst, 1848. 

We think the plaintiffs are entitled to charge in account five per cent interest 
upon the amount of principal and interest of the Howell notes paid by them; 
this five per cent. interest to run from the date of payment by plaintiffs of said 
notes respectively. In paying those notes under the agreements, they may be 
considered as having acted as the mandataries of the defendants. We cannot 
allow eight per cent. interest on the sums thus advanced, as there was no ex- 
press agreement between plaintiffs and defendants to that effect. 
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Interest should also be charged only at five percent. on the amount paid to _Du™“F 
the Citizens’ Bank and Berthoud from the dates of the respective payments, and = Gonos. 
on the other items of disbursement. 

The item for fees paid to counsel appears to have been an expense incurred 
in the administration of the property and its resale under the agreement, and 
was properly chargeable in the accounts, The reasonableness of the fee we do 
not understand as being disputed. 

The defendants object to the charge of eight per cent. discount on the four 
unmatured notes credited in theaccount. As there was no agreement allowing 
plaintiffs to discount them at that rate, they are to be credited as cash at the 
period of their maturity. 

We are unable to perceive by what right the estate of Gordon can claim re- 

imbursement for the amount paid Zyana. We understand it was for a mort- 
gaged note which constituted an antecedent incumbrance on the plantation. 
The guarantor was responsible for any deficiency of the proceeds of the mort- 
gaged property to meet the amount guaranteed, and cannot, therefore, be per- 
mitted to receive with one hand what he would have to pay back with the 
other. 

An account stated with interest according to the principles above expressed, 
exhibits a balance on Ist April, 1854, in favor of plaintiffs for the sum of 
$2602 58-100. 

It is therefore decreed, that the judgment of the District Court be reversed ; 
and it is further decreed, that the plaintiffs recover of the said Succession of 
Alexander Gordon, to be paid in due course of administration, the sum of 
$2602 58-100, with interest from Ist April, 1854, until paid, and costs in both 
courts. 





——————— ee 


W. F. Tunnarp v. James Hit. 


Certain facts deemed sufficient evidence in corroboration of the testimony of a single witness who 
proved an express promise to pay a demand exceeding $500. 

The proper mode of proceeding against the purchaser of mortgaged property, by a creditor who seeks 

to be paid out of the balance of the price, retained by the purchaser for the payment of mortgage 

debts, is by rule. But objections to an original action are waived by pleading the general issue. 









PPEAL from the Seventh District Court of East Feliciana, Sterling, J. 
J. B. Smith, for plaintiff. Benjamin, Bradford & Finney, for defendant and 
appellant. 
Sporrorp, J. On the 7th June, 1851, the defendant, Hill, purchased at 
sheriff’s sale in the parish of East Feliciana, the plantation, slaves, stock, &c. 
* of one Pleasant G. Harbor, for the price of $31,570, cash, of which sum $13,- 
451 50-100 was applied to the satisfaction of the writs of seizure and sale in 
favor of Hill himself, under which the property was sold, and the balance, 
$18,118 50-100, was, according to the sheriff’s return, “retained in the hands 
} of the purchaser to pay and satisfy all privileges and mortgages in their order, 
rank and privilege.” 
The plaintiff was at that time, and still is, owner of a judgment against Har- 
bor for the sum of $1359 99-100, with a privilege on certain mules, sold by 
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one Shropshire to Harbor for the use of the plantation aforesaid. This judg- 
ment was properly inscribed in the parish recorder’s office, on the 9th April, 
1851, and therefore affected the property of Harbor purchased by Hill, as a 
judicial mortgage. 

Nearly two years after the sale, the plaintiff ZTunnard brought this suit 
against Hill, claiming the amount of his judgment aforesaid out of the funds 
retained in Hill’s hands for the purpose of paying the mortgage and privilege 
creditors of Harbor. In an amended petition he alleged that Hill specially as- 
sumed and promised to pay this debt. Hill answered by pleading the general 
issue, and averring that if the plaintiff ever had any privilege on the mules sold 
to Harbor, he lost it by suffering them to be sold with the plantation, without 
interposing any claim. 

The plaintiff had judgment, and the defendant has taken this appeal. 

In this court the defendant, for the first time so far as we can judge from the 
pleadings and evidence, sets up the special defence that he is not liable to pay 
the plaintiff, because there were enough mortgages and privileges of superior 
rank to that of the plaintiff to absorb the large balance of his bid, which he re- 
tained for the purpose of paying off such incumbrances. 

The mortgage certificates attached to the proces rerbal of the sheriff’s sale 
do show that there was an apparent indebtedness of Harbor to a somewhat 
larger amount registered before the plaintiff’s judgment. But this fact was 
never distinctly put at issue by the defendant in the District Court. It does 
not even appear that he offered the mortgage certificates separately in evidence, 
so as to call the plaintiff’s attention to them. He does not now assert that all 
the prior mortgages are veritable claims which he has been or will be com- 
pelled to pay. He does not show that he has been ordered to pay anything 
but the Wiles & Co. debt. These circumstances, in connection with the sheriff's 
return, that the defendant retained the greater part of the price “to pay all _ 
privileges and mortgages,” corroborate the evidence of a witness who testifies 
that he expressly agreed to pay the plaintiff. 

Although it would have been more regular for the plaintiff to have proceeded 
by a rule, the defendant has waived all objections on that score by his mode of 
pleading. 

As we think substantial justice has been done, we will not turn the plaintiff 
round to a new proceeding. 

Judgment affirmed. 


Defendant’s counsel made the following argument for a re-hearing : 


The plaintiff placed his right of action on two grounds: Ist. That the de- 
fendant by his purchase had ‘“ made himself liable” for the payment of all the 
privilege mortgage debts of the plantation. : 


And 2d. That the defendant had specially assumed and promised to pay the 
plaintiff’s debt. 


On the first point, the proof, so far from sustaining the plaintiff’s allegation, 
oe conflicts with it. The defendant, by his purchase, did not assume or 
make himself personally liable for the payment of any of the debts of the plan- 
tation. He only retained a fund, out of which the privilege and mortgage 
ae were entitled to be paid, “in their rank and order,” to the extent of 

e fund. 

On the secoud point, the plaintiff offered the testimony of a single witness, 
which is not only insufficient, unless supported by corroborating circumstances, 
to make the required proof, but, which, as it is believed, when properly con- 
strued, does not authorize the unqualified conclusion which the plaintiff wishes 
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to draw from it. The expression imputed to the defendant, “that he was de- § Tumxarp 
sirous to have the claim settled and paid at as early a day as possible,” implies Hi. 
that such settlement and payment did not depend on the defendant alone, but 

required the action or concurrence of others to authorize it. The further ex- 

pression, “that he had assumed the payment of all the privil claims against 

the estate, amongst which this was enumerated,” was probably a misapprehen- 

sion of the witness, for the fact was not so. : 

Upon this state of facts, it was believed that the plaintiff had not made out 
his case; that he had not furnished the court with the means of arriving at an 
intelligent conclusion and of pronouncing with confidence upon the justice or 
injustice of the plaintiff’s claim. Still more confident was the defendant in 
the belief, when, upon referring to the mortgage certificates, it was apparent to 
the court that the incumbrances on the plantation, prior to that of the plaintiff, 
were more than sufficient to exhaust the funds in the hands of the defendant. 

The court appears, however, to have considered that the mode in which the 
defence was conducted was a “ corroborating circumstance” sufficient to sus- 
tain the plaintiff’s proof, and to have drawn from the manner in which the 
pleadings were made up and the argument conducted, inferences against the 
reality and justice of the defendant’s case. 

It is said, that the fact that the fund in the hands of the defendant was insuf- 
ficient to discharge the privilege and mortgage claims on the plantation, supe- 
rior “in rank and order” to that of the plaintiff, “ was nct distinctly put at issue 
by the defendant in the District Court ;” and the court proceeds to remark that 
“he (the defendant) does not now assert that all the prior mortgages are verita- 
ble claims which he has been or will be compelled to pay.” 

The counsel for the defendant begs leave to explain to the court, that he 
made no assertion of the kind in the argument at bar, because he could not do 
so without travelling out of the record. But as his reserve on that point has 
been misconstrued by the court, to the prejudice of his client, he feels it to be 
his duty to correct it. He begs, therefore, to be permitted to assure the court 
that the defendant has already paid, on account of such prior incumbrances, 
more than the whole amount of the funds retained in his hands for that purpose, 
that he accordingly advised the defendant, before this suit was brought, that the 
plaintiff had no valid claim against him. The defendant was a non-resident; 
and claim after claim was presented and paid, till he became greatly alarmed 
at the demands upon him. And, under these circumstances, if the judgment of 
the court below be affirmed, so far from doing “ substantial justice” between 
the parties, it must work the defendant an irreparable injury. 

The defendant, therefore, prays that a re-hearing be granted, and the case 
remanded for further proceedings. 


Re-hearing refused. 














































P. H. Goopwyn v. J. Prircwarp. 


In the case of sale of articles of produce, &c., seld by weight, the sale is not perfect till the articles 
are weighed, and until such time they remain at the risk of the seller. C. C. 24338. 

Parties may by agreement, withdraw their contracts from the operation of this rule, but if the agree- 
ment rests on inference, the inference should be clear, cogent and convincing. 

The waiver of the benefit of the law which puts the thing sold at the risk of the seller, until the 
weighing, &c., is the waiver of an important legal right, and to impair this right under the law, ap 

express or implied agreement to waive it should be distinctly and convincingly proved. 






PPEAL from the Distriet Court of the parish of Iberville, Robertson, J. 
Goold and Stansbury, for plaintiff. R. A. Upton, for defendant and 
appellant. ‘ 
Stiwett, ©. J. In November, 1852, the plaintiff, a New Orleans merchant, 
agreed with the defendant, a planter in Iberville, for the purchtse of his crop 
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of molasses, then in process of manufacture, at the rate of twenty cents per 
gallon, the plaintiff to furnish barrels. The molasses was to be delivered in 
barrels at the plantation, and the gallon was to be determined by weight, at 
twelve pounds to the gallon. The agreement originally, was for delivery on or 
before 25th December, and for payment, from time to time as delivered, It 
was subsequently agreed to extend the time of delivery to a date left somewhat 
indefinite by the evidence, but it would seem as late as 15th January; and it 
was understood that Pritchard might draw on Goodwyn for $1600, on account 
of the price, payable on first (fourth) January. Goodwyn paid on 4th Janua- 
ry a billso drawn, under date of 28th December. On the 4th Jgnuary the 
defendant’s sugar house took fire, and the undelivered portion of the molasses 
was in part damaged, and in part destroyed. The question presented is, at 
whose risk was the molasses at the time of its loss. The question, who should 
bear the risk of the destruction or deprivation of the thing sold, in the interval 
between the agreement of sale and the delivery, is one, which, treated as a 
question of natural equity, presents serious difficulties, and has divided the 
opinions of learned minds. Puffendorf and others thought that the Roman 
juris-consults had wandered from the true principles of natural justice in the 
adoption, as the general rule of the doctrine, that as soon as the contract of 
sale is perfect, the thing sold is at the risk of the buyer. Our Code has by 
positive provisions set at rest discussion, both as to the general rule and its 
exceptions, and these we shall first consider and apply to the general features 
of this case, leaving for subsequent remark some peculiar circumstances on 
which the defendant relies, for the purpose of withdrawing this case from the 
operation of the ordinary rules. 

Our Code has adopted the principle of the Roman law above noticed, by de- 
claring in Article 2481 that the sale is considered to be perfect between the 
parties, and the property is of right acquired to the purchaser, with regard to 
the seller, as soon as there exists an agreement for the object and the price 
thereof, although the object has not yet been delivered nor payment made. 
The operation of the rule is, however, restricted tothe pure and simple sale of 
a determinate thing, wn corps certain ; for by Article 2483 it is said, when 
goods, produce, or other objects are not sold ina lump, but by weight, by tale 
or by measure, the sale is not perfect, inasmuch as the things so sold are at the 
risk of the seller until they be weighed, counted or measured. 

Now in the present case the molasses remained in the possession of the de- 
fendant, and had not been weighed at the time of the fire, and under the Article 
2438, its damages and destruction was at the planter’s risk, and the loss must 
be borne by him. The case was not withdrawn from the operation of that 
Article by the fact that Goodwyn had agreed to buy and Pritchard to sell the 
whole crop of molasses. Until the weighing, the price and quantity were unde- 
termined, and the sale could not in legal contemplation be considered perfect. 
The point is distinctly discussed by Pothier, with his usual clearness : 

Cette décision a lieu nonseulement lorsqu’on a vendu une certaine quantité 
de marchandises 4 prendre dans un magasin ov il peut y en avoir davantage, 
parce qu’en ce cas, comme nous venons de le dire, jysqu’a ce que la mesure ou 
le poids en ait été fait, ce quia été vendu ne consiste encore en aucun corps 
déterminé sur lequel le risque peut tomber; elle a lieu aussi dans le cas ov !’on 
aurait vendu tout ce qu’il ya dans un magasin, dans un grenier, si la vente en 
a 6té faite 4 raison de tant par chaque millier, par chaque muid de bié, etc. 
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La vente, en ce cas, n’est point censée parfaite, et les marchandises vendues 
ne sont point aux risques de l’acheteur, jusqu’a ce qu’elles aient été mesurées ou 
pesées; car jusqu’é ce temps, non apparet quantum venierit. Le prix n’étant 
constitué que pour chaque millier qui sera pesé, chaque muid qui sera mesuré, 
il n’y a point encore le prix déterminé avant la mesure ou le poids; et par con- 
séquent la vente avant ce tems n’est point assez parfaite pour que le risque des 
choses vendues puisse concerner Il’acheteur; il n’en doit étre chargé qu’aprés 
que les marchandises auront été pesées ou mesurées. Pothier, Vente No. 308. 
See also, Troplong, Vente No. 90, who suggests an additional consideration, the 
uncertainty of quantity. Sans doute, cette chose est précisée quant au lieu 
qui la contient; mais elle ne l’est pas,en égard a la quantité, et c’est ici la quan- 
tité qui est la condition décisive. En effet, quand j’achete 4 la mesure, au 
poids, au compte, j’annonce que je ne veux envisager la chose que comme 
quantité, et non comme corps certain. La quantité peut diminuer par dessica- 
tion, absorption, coulage, corruption, etc.; car il s’agit de choses naturellement 
sujettes 4 dépérissement. 

It remains only to consider the special circumstances upon which the defen- 
dant relies, as withdrawing the case from the operation of-the ordingry rule, 
governing sales by weight. 

And in the outset of this enquiry it must be borne in mind, that although 
parties may by agreement withdraw their contract from the operation of the 
rule of law we have just considered, yet such agreement should not be let in, 
unless where there is no doubt of its existence. Ifthe agreement rests on infer- 
ence, the inference should be clear, cogent and convincing. 

It is not pretended that there was an express agreement upon. the prolonga- 
tion of the time of delivery, that the molasses should without weighing re- 
main until delivery at the risk of the buyer; and we may also observe here 
that it does not satisfactorily appear, as asserted in argument, that the prolon- 
gation was made purely for the accommodation of the buyer. It is by no means 
clear that Pritchard was ready to deliver on 25th December; and the arrange- 
ments for further time with an intermediate partial payment was probably the 
result of considerations of mutual convenience, and mutual inability to comply 
at the time originally designated. 

Then, an agreement by Goodwyn to waive the benefit of the law which puts 
the thing sold at the risk of the seller until the weighing, a waiver certainly of 
an important right, rests solely upon such inference as may be drawn from the 
following facts. On the 25th December a letter appears to have been written 
by Goodwyn to Pritchard, which is not in evidence, and the tenor of which is 
only deducible from Pritchard's reply, under date of 27th December, which is 

in evidence, and of which letter Goodwyn acknowledged receipt, under date of 
5th January, 1853. Pritchard’s letter is in these words: 
IBERVILLE, December 27th, 1852. 

Dear Sir: Your favor of the 25th, by Mr. McGavock, has been received, and 
according to your request, I reply that I am willing to accept your proposition 

to pay on the 8d of January three-fourths or four-fifths of the probable amount 
of molasses remaining in the cistern, which is not less than 10,000 gallons, and 
I suppose it is nearer 12,000 gallons. The cistern is nearly new, and I have not 
had it in use long enough to know its contents. Itis of an irregular oval form, 
and difficult to measure the contents. I form my judgment from the quantity 
of sugar drained over it. You say that you wish to have it insured. You will 





PrircHarr. 
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do as you think for your interest, but it appears to me that it will be safe until 
the 15th or 20th of January, for there will be upwards of two hundred hhds. of 
sugar remaining in the cistern until after that date, so that it will be for my 
interest to keep a careful watch as I have no insurance upon anything. 

I will draw upon you for the $1600, payable on 4th January, in favor of 
Mr. James Teller, to whom I owe a large amount, to be paid Ist and 4th 
January. Yours very truly, 

J. Prrrcwarp. 

In a letter of 5th January, written before intelligence of the fire, Goodwyn 
acknowledges receipt of his letter, informs Pritchard that his draft has been 
paid, and instructs him to fill and forward 200 half barrels by the next Satur- 
day’s steamer. And by an affirmative answer to an interrogatory, Goodwyn 
states that on the 5th January he made application to an Insurance Company, 
for insurance upon 10,000 gallons of molasses then in the sugar house of defen- 
dant as his property and for himself, and his application was accepted. This 
insurance, it may be inferred, proved ineffectual, having been made after the 
fire. 

Although we are not informed of the precise terms of Goodwyn’s letter of the 
25th, to which Pritchard made the reply above stated, it is not unreasonable 
to infer from the language of the reply, that Goodwyn had intimated an insu- 
rance at Pritchard’s expense. For Pritchard tells Goodwyn he has no insu- 
rance on anything, and thinks the molasses will be safe, but leaves Goodwyn 
to act as he thinks best, for his, Goodwyn’s, own interest. At all events the 
matter is susceptible of this construction, in the absence of explanation to the 
contrary, and if so, there is nothing in the suggestion of insurance, which in- 
volves the existence of an implied understanding that the molasses in the mean- 
while should be at Goodwyn’s risk. Nor must we necessarily imply the exis- 
tence of such an understanding from the fact of Goodwyn subsequently insur- 
ing on his own account. His advances on the molasses gave him an insurable 
interest, and his taking the precaution, may be reconciled with the hypothesis 
that although he considered a loss before delivery, would be at Pritchard’s risk, 
he choose to protect himself against his insolvency. Even if he did it from a 
doubt about his legal right as vendee, it would not affect his right. To impair 
his right under the law, an express or implied agreement to waive it should be 
distinctly and convincingly proved. It should not be left to uncertain and in- 
conclusive inference. See Bach v. Cohn, 8 Ann. 103; Civil Code 2267. 

Judgment affirmed with cost. 



























































































An action for moneys advanced is a personal action,which is only barred by the prescription of twen- 
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Jonn Gtienn v. G. T. Dunpar’s ApMINISTRATRIX. 


ty years when the plaintiff has been continuously an absentee residing in another State, since the 
inception of the debt. 

A letter containing this language: “ I beg that you will bear with me a little longer, and if my health 
is spared you will yet receive from me everything. I shall have to make you monthly payments , 
and by th's means secure you the amounts,” imports a conditionai promise to pay. Such a letter, 
written by defendant, will not entitle plaintiff to judgment, as upon a new promise to pay after in- 
solvency, when it is proved that defendant continued in bad health from the date of the letter 


till his death ; and when it is ne‘ther alleged nor proved that his affairs so prospered after that date 
as to give him the ability to pay. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
L. Hunton and E. A. Bradford, for plaintiff. 
W. H. Hunt, for defendant and appellant, argued: 


The evidence offered to sustain plaintiff's demand consists, Ist. Of the extract 
from the schedule in the case of G. 7. Dunbar v. His Creditors, filed 27th of 
March, 1840, which is as follows, to wit: To John Glenn, of Baltimore, for 
balance of his acceptance of my draft for $2750, receipted and paid by him for 
my accommodation (about) $2000; and, 2d. Of the letter of G. 7. Dunbar, 
dated December 17, 1849, annexed to the petition, which is in these words: 

“You will remember that when the first note I received from the sale of the 
machinery became due, I made a remittance to you. When the second series 
were near their maturity, I was out of town, but left the notes with my wife to 
hand to Mr. Ramey, with instructions to purchase a draft for the amounts re- 
maining due to you and to Mr. Stanley, and remit them immediately. On my 
return I found that the notes had been paid, and that Mr. Ramey, to oblige a 
friend, had lent him the money for three days. He failed the day after, and I 
lost every dollar. I beg that you will bear with me a little longer, and if my 
health is spared you will yet receive from me everything. I shall have to make 
to you monthly payments, and by this means secure you the amount.” 

Prescription commenced to run in this case on the 27th March, 1840, the day 
when Dunbar’s schedule was filed. Suc. of Debreuil, 12 Rob. 518—Trop. Pres. 
No. 719. 

The defendant was cited on the 13th of June, 1851. More than eleven years 
had elapsed in the interval between these dates, and the plaintiff's right of action 
had become barred. C. C. 3508. 

But the plaintiff alleges that prescription was interrupted by the letter of Dun- 
bar, above, dated Dec. 17, 1849. 

It is submitted that this letter does not contain such an acknowledgment of 
the plaintiff’s right as the law requires to interrupt prescription. C. 0. 3486. 
Marcadé de la Pres. Art. 2248, 110, p. 145. It is evident that the debt spoken 
of in the letter is not the same as that placed upon the schedule, and that there 
is no necessary or even apparent connection between them. 

There is no specific mention in the letter, of date, circumstance, or amount, 
from which it can be inferred that the obligation of mention is in any way what- 
ever connected with that mentioned in the schedule. 

In speaking of the interruption of prescription, in his commentary on Art. 
2248 of the Napoleon Code, which is in the precise terms of Art. 3486 of our 
Code, Troplong says: “Elle peut également resulter d’une lettre missive. Mais 
il faut que la lettre presente un sens clair et précis sans quoi les juges ne de- 
vraient pas s’y arréter.” 2 Trop. Pres. ch. 4, No. 614. 

The principle here laid down has repeatedly been admitted by our courts. 
In the case of Lackie v. Macmurdo, 9 An. p. 15, Slidell, Ch. J., said: “ As the 
alleged interruption practically affects the rights and obligations of the parties 
to a contract, it is reasonable to require that the proof of an assent to such 
change should be clear and unequivocal.” See also, Conway v. Williams, 10 
La. 370 ; Courlebray, &c., v. Riles, 9 Rob. 518. 
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But, conceding that the letter refers to the same debt as that admitted by the 
schedule, and that it affords such evidence of an acknowledgment of plaintiff's 
rights as the law exacts to interrupt prescription, it is submitted that the letter 
contains an obligation which is made to depend on an uncertain event—a con- 
ditional obligation. C. C. 2015; 1 Trop. Pres. No. 74; 2 Trop. Pres. ch. 4, No. 
617; Tyson v. McGill, 15 La. 146; ourcade v. Barron, 8 La. 288; Tomp- 
kins vy. n, 1 Denio, 249; Farmers’ Bank v. Clark, 4 Leigh. 603 ; 2 Green, 
Ev., sec. 440. 

If the case at bar be tested by the principles recognized in the cases cited, it 
is clear that the conditional offer of Dunbar to pay the plaintiff, “if his health 
was spared,” and by “monthly payments,” could not be enforced by a judg- 
ment against defendant. For not only has the plaintiff failed to prove that the 
condition did happen, but the record shows that it did not happen—that Dun- 
bar was in bad health from Dec., 1849, up to the time of his death. 


Suet C. J. The petition in this case was filed and served in June, 1851. 
It alleges that the succession of Dunbar is indebted to the plaintiff in the sum of 
$2000, for which a judgment is prayed; and the ground of action is thus 
stated: “That petitioner advanced the said sum of money to said Dunbar, 
and the said indebtedness was acknowledged by placing the same on his 
schedule filed in his insolvent proceedings in the late Commercial Court of 
New Orleans, and by the letter of said Dunbar, dated 17th December, 1849, 
and annexed to the petition, by which he promised to pay petitioner said sum 
of money so due by him, thereby renewing the obligation and conferring on 
petitioner a right of action for its recovery.” 

Among other grounds of defence, the defendant relied on prescription. This 
ground seemis to us untenable, for it appears that at the date of the schedule and 
of Dunbar’s letters, Glenn resided in Baltimore ; his residence is so stated in 
the petition ; there is no evidence that he has ever been in this State. The fair 
inference from the proof before us, is that he has been absent. It will be ob- 
served also that the plea of prescription is general, that is to say, without any 
specification of terms, and the Article 83508 of the Code, which is invoked in 
argument by the defendant, declares that “in general all personal actions, ex- 
cept those above enumerated, are prescribed by ten years, if the creditor be 
present, and by twenty years if he be absent.” 

As, therefore, a final judgment cannot be rendered for defendant upon the 
plea of prescription, it remains to consider the other grounds of defence. 

We do not think the letter of 17th December, 1849, sustains the allegation of 
the petition, that Dunbar thereby “ promised to pay the debt mentioned in the 
schedule, and thereby renewed the obligation, and conferred on petitioner a 
right of action for its recovery.” It is by no means clear from the language 
of the letter written in 1849, that the writer refers to the debt mentioned in 
the schedule in 1840. But were it conceded that the letter refers to the same 
debt, it does not contain an absolute promise to pay. If the letter can be con- 
sidered as anything more than a conscientious acknowledgment of the exist- 
ence of an obligation and the suggestion and the encouragement of a hope 
that it would eventually be paid, if a promise be its true import, it was never- - 
theless nothing more than a conditional promise. The writer describes the 
struggles he had made to pay his debts, the misfortunes he had encountered in 
his subsequent business, and the large absorption of his salary by family ex- 
penses, and then uses this language: “I beg that you will bear with me a 
little longer, and if my health is spared you will yet receive from me everything. 
I shall have to make to you monthly payments, and by this means secure you 
the amount. My expenses this winter have been heavy, from the fact of my 
poor wife being confined with rheumatism to her bed,” &c. 
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By his cessio bonorum, Dunbar was relieved to this extent, that his creditors, om 
parties to the insolvency, could only attack, for the unsatisfied balance of their  Dussar. 
claims, upon showing that he had acquired property over and above what was 
necessary for his maintenance and that of his family. Civil Code, 2178, Act of 
1817, p. 188; Plympton v. Preston, 4 Annual, 359; Quimper v. Biena, 8 Rob. 
204; Goicochea v. Ricarte, 4 La. 45. Unquestionably the original obligation 
is a sufficient consideration for a new promise, and such promise will support 
an action. Beck v. Howard, 8 Ann. 501. But if the promise be conditional, 
the condition must be observed. Here the evidence shows that Dunbar was 
in bad health from December, 1849, up to the time of his death, and it is neither 
alleged nor proved that his affairs so prospered after the letter as to give him 
the ability to pay. 

Having failed, therefore, to substantiate a right of recovery by virtue of the 
alleged new promise in 1849, the plaintiff’s case rests solely upon the acknow- 
ledgment made in the schedule. But the evidence which proves that acknow- 
ledgment, establishes also that there has been a cessio bonorum; and the 
grounds for a new attack in such case are neither alleged nor proved. We will 
not undertake now to decide a question both novel and difficult, whether upon 
the death of a debtor who has made a cessio bonorum, his subsequently ac- 
quired property is answerable for the unpaid balance of debts antecedent to the 
cession, even though the property thus left at his decease be insufficient for the 
maintenance of his widow and children. Leaving that question open, it is suf- 
ficient now to say, that the plaintiff has not alleged nor proved that the insol- 
vent estate has been settled and its assets have proved inadequate. 

It is therefore decreed, that the judgment be reversed, and that there be 


judgment against the plaintiff, as in case of non-suit—the costs in both courts 
to be paid by the plaintiff. 


H. L. Ssara v. Witson. 


A co-proprietor, in possession of lands owned in common, has no right in the absence, and with- 
out the express assent, of his co-proprietor, to make unnecessary improvements, e. g. building 
cabins, planting orchards, &c., and compel the absent owner to contribute therefor. 

If the expenditures made be such as it was lawful for one proprietor to make in the absence, and 
without the knowledge of, the other, then the liability of the latter is for an equal share of the ex- 
pense, accompanied with an equal participation in the resulting benefit. 

The duty of the eo-proprietor whois present and in actual possession, is to take the same care of 

the property, as if it was wholly hig own. 

















PPEAL from the Second District Court of Plaquemines. ousseau, J. 
A. Hennen, for plaintiff and appellant : 


But the Court finds another objection to the proceeding, as it was a partner- 
ship between the parties, and to be settled as such; and one partner cannot 
sue another for any specific claim in relation to it, but there must be a general 
settlement of all partnership accounts. This is admitted to be the law in part- 
nerships; but there was no partnership between the co-proprietors here ; there 
was only a community of property, which does not constitute a partnership. 

This distinction is directly recognised by our Civil Code, Art. 2777. 

“A community of property does not of itself create a partnership, however 
the property may be acquired, whether by purchase, donation, accession, or 
prescription.”” [See also Arts. 820, 1214. 
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The same question was discussed fully in the Roman law, and decided in the 
same manner, ard the jurisprudence has come down to us unvaried. [See Po- 
thier’s Pandects, lib. 17, 2, 30; contrat de société, Nos. 181, 187, 191; Domat, 
p. 1, lib. 2, tit. 5; §2, No.8; 6 N.S. 616, Percy v. Millaudon. 

What were the duties of the co-proprietor, Smith, who had the actual pos- 
session of the common property—his co-proprietor being absent and having left 
no one to represent his interests ? 

They are laid down distinctly by Domat, p. 1, lib. 2, tit. 5, § 2, No. 2: to manage 
and take care of the common property, as he would of his own. Smith consider- 
ed it his interest to put the plantation in a state of cultivation, and make a 
levee in front and rear of it; cut canals, ditches, make roads and fences, build 
houses, and particularly plant the whole in orange trees, as the most direct 
method of rendering the estate profitable. The capital invested in its purchase 
$8,000 in 1809, and the same sum in 1847, was idle; for the place was, ac- 
cording to the evidence of all the witnesses, in a state of waste. . 

Swith acted in good faith when planting orange trees on the plantation, in- 
stead of cultivating it in rice, as some of the witnesses say would have been 
more advantageous ; though others express very strongly a contrary opinion, 
and prefer the planting of orange trees. He was bound only to act according to 
the best of his own judgment, and to manage the plantation as he would his 
own property. That he did so, cannot be doubted. [See Domat, p. 1, lib. 2, 
tit. 5, § 2, No. 2. 

The Court will also consider that the taxes on the plantation, amounting to 
$115 for the last year, have been paid regularly since 9th April, 1847, by Smith; 
the nine negroes which he hired from Bahan, [p. 34,] and the other laborers, [p. 
87,] have also been paid for their services, and for those advances interest is due 
thereon by law. [Domat, p. 1, lib. 2, tit. 5, $2, No. 4. 

By the Roman law, among necessary expenses, which the husband was re- 
quired to make on the dotal effects of the wife, at his peril, were, “moles in 
mare vel flumen projectas”—levees. He was compensated, also, for such neces- 
sary works, as planting vines, taking care of trees, forming nurseries. “ Vel 
si vites propagaverit, vel arbores curaverit, vel seminaria, pro utilitate agri 
fecerit necessarias, impensas fecisse videbitur. [Pand. lib. 25, tit. 1, 1. 1-8. 

Among the useful expenses made by the husband for the same purpose, is 
enumerated the planting of trees "—Veluti si novelletum in fundo factum sit.” 
Ibid, 1. 6, Lib. 5, tit. 3, 1. 89. 

When the same improvements have been made by one co-proprietor on the 
common property, the other is-bound, for stronger reasons, to reimburse his 
portion of their value, on the great principle that joint owners must contribute 
rateably to useful expenses incurred on the property by a joint owner having 
the management of it. 6 N.S. 616, Percy v. Millaudon. 

By these principles is a recovery sought in this action for the amount of one- 
half of the value of the ameliorations now existing on the plantation, and by 
which the common interests of the co-proprietors have been enhanced to the 
extent of $30,000. Story’s Equity, § 1289. 

As regards the claim of the State of Louisiana to the undivided moiety of the 
plantation, by escheat, in consequence of the supposed death of W. Wilson, 
without heirs, the plaintiffs have little to say. They deny, however, his death 
by an exception, peremptory in its nature, made to the intervention. 

The State cannot recover the property from the plaintiff until it shall have 
discharged the amount due for its preservation, expended by Smith ; for there 
is a privilege on the land for such claim. [C. C. Arts. 3191, 3193.] The whole 
amount of the claim, as stated, is, in fact, all for the preservation of the prop- 


erty. 
° Bat there is no proof of the death of W. Wilson, by witnesses, as required by 


law. 5 An. 265, Marcos v. Barcas. 
Lombard, for defendant : 


Plaintiff and defendant are joint owners, not partners, and our Code has 
specially provided, that a community of property does not of itself create a 
partnership; C. N. S. p. 616, Percey v. Millaudon. In that case, Percy 
who owned one fourteenth of a sugar plantation, was present, he as well as 
Millaudon, had the control and management of said sugar plantation. 

Was the administration of Smith that of a negotiorum gestor? It was 
that of an intermeddling trespasser. His management has not been such as to 
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bring him within the purview of articles 2272, 2273, 2274, 2275, 2276, 2277 
and 2278 of the Civil Code of La. Smith is now in the shoes of Burney, in the 
case of Baillio v. Burney, et als., reported at page 317 of the 8d volume of 
Robinson’s Reports, He is a tresspasser. He has taken possession of a land to 
which he had an interest of one undivided half only, instead of provoking a di- 
vision or partition. He has fallen down the trees, sold the mbes appropriated 
the money himself and made the land less valuable thereby. 


Reese, on same side. 

Surett, C. J. In 1809 sale was made of a tract of land in the parish of 
Plaquemines to 7. B. Bobertson and William Wilson, who are described in the 
deed as residents of New Orleans. Preston subsequently purchased the undi- 
vided moiety of Robertson, and sold it in 1847 to the plaintiff, who took pos- 
session of the land, then in a state of waste, made ditches, fences and levees, 
erected cabins, and planted orange trees, all at his own expense, and has also 
paid the taxes. Meanwhile nothing is known of Wilson. Residents of the 
parish advanced in years, say they never saw or heard of him; his where- 
abouts, and even existence, for a long time past, remains under the evidence, 
unknown. 

In 1853, Smith brought this suit, and obtained an attachment upon affidavit 
of his belief that Wilson resided permanently out of the State of Louisiana. 
He is represented in this proceeding by a curator ad hoc, appointed by the 
Court. The petitioner alleges that he has made various improvements, paid 
taxes, &c., at his own expense, to the value of $30,000, that he has increased, 
by $30,000, the value of the property, and that Wilson, as the owner of the 
other undivided moiety is, therefore, indebted to him in the sum of $15,000, for 
which he prays judgment, with privilege on the land. The suit was dismissed 
by the District Judge, and the plaintiff has appealed. 

The claim of the plaintiff not only seems unreasonably exaggerated, but is 
also based upon an obvious misapprehension of his rights. Smith and Wilson 
were owners in common of this land. From this relation, and in the absence of 
any express agreement, the law implied certain mutual rights and duties. Of 
these, the most prominent are the right of partition, when either desires it; the 
right of mutual participation of the fruits and revenues, and the consequent 
duty to account to each other therefor; the duty of the co-proprietor who is 
present and in actual possession, to take the same care of the property as if it 
were wholly his own; the right of incurring expenses necessary for the pre- 
servation of the common property, and consequent obligations of reimbursing 
one another for such outlays. If one of the proprietors make some change 
in the property in the other’s absence, not necessary for its preservation, which 
occasions the co-proprietor a loss, or which he has just cause not to approve of, 
the former does so at his own risk and under the obligations of an equitable 
restoration. It is not, indeed, a partnership, as erroneously characterized by 
the District Judge, but it is controlled in some respects by analogous rules. 
See Domat, book II. tit. 5, sec. 2. Merlin Rep. verbo indivis. Civil Code 2777. 

The theory of the plaintiff’s claim is obviously inconsistent with a just ap- 
plication of the principles which control the relations of proprietors in com- 
mon. If the expenditures he has made were such as it was lawful for one pro- 
prietor to make in the absence and without the knowledge of his co-proprieter, 
then the liability of the latter is for an equal share of the expense, accompa- 
nied with an equal participation in the resulting benefit. But the proposition 
that Wilson is indebted to Smith $15,000, because the land, as he alleges, has 
been increased $30,000 in value, by the improvements, is inadmissible. The 
° 83 : 
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duty of Smith was to prove the cost of lawful expenditures, accounting also 
for the fruits; the defendant is his debtor or creditor, as the case may be, for 
the balance, and a joint owner of the improvements lawfully made, with a 
tight to repudiate such as were unnecessary or beyond the scope of Smith’s 
authority, implied from their relation as owners in common, and throw the bur- 
den on Smith. 


The unreasonable character of Smith’s pretensions may be illustrated by | 


entering somewhat into details. For example, he desired the Court below to 
fix upon the absent defendant a liability for one half of the present value of 
certain orange trees planted by him, a value not due, as the District Judge 
correctly remarked, to the plaintiffs capital and labor alone, but to the nutri- 
ment of the soil, one half of which the defendant owned. 

The District Judge was of opinion that the evidence was entirely too gene- 
ral and vague to enable him to state an account between the parties, and in this 
opinion we fully concur. The vigilance which the District Judge thought 
proper to exercise for the protection of an absent defendant is creditable to the 
administration of justice. 

In affirming the judgment it has not been necessary to express, and we do 
not express any opinion upon the question what works or expenditures were 
necessary, or within the authority of an owner in common, whose co-proprie- 
tor is absent. If this litigation should be renewed, it would be well that evi- 
dence should be taken upon the comparative advantages of leaving lands so sit- 
uated exposed to overflow, and improvement by alluvion, or excluding the in- 
undation by levees, and upon other matters pertinent to the subject. 

The intervention on the part of the State requires little comment. The pe- 
tition of intervention is vaguely framed, but seems to suggest an interest on 
the part of the State, present or prospective, upon the supposition of Wilson's 
death without heirs. There is no evidence that Wilson is dead, and the mere 
lapse of time is still insufficient to raise a presumption of his death.. 

Judgment affirmed with costs. 





Succession or Butrerty. 


The Judge of the Probate Court should not adjudicate, as in case of a tableau of distribution, upon 
the distribution ef a fund not in the hands of the administratrix, but under the control of another 
Court. 

The administratrix of a succession is not entitled to commissions on that part of the estate which 
she has not administered. 


PPEAL from the Second District Court of New Orleans, Lea, J. 

P. 8. Biron, for A. Butterly, administrator and appellant. J. é& £. 
Bermudez, for B. Duchamp, et als., appellees. 

Stet, C. J. The proceeds of sale of certain mortgaged property belong- 
ing to the estate of Butterly, which sale was made under process of the Fourth 
District Court of New Orleans, never came into the hands of the administra- 
trix of the deceased ; and the Fourth District Court, in proceedings to which 
she made herself party by third opposition, had refused to part with its 
jurisdiction by transferring the controversy to the Second District Court of New 
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Orleans, in which Court the succession was opened, and from whose decree the a 


present appeal is taken. Whether that refusal of the Fourth District Court 
was correct or not, we do not now enquire. The decree of the Fourth District 
Court upon the application of the administratrix, has never been brought be- 
fore us by appeal. As the mattcr stood, we think the Judge of the Second 
District Court did not err in refusing to adjudicate, as in case of a tableau 
of distribution, upon the distribution of a fund not in the hands of the adminis- 
tratrix, and threw defendant upon proceedings in another court which had re- 
fused to part with its control over the funds. 

The Judge below did not err in refusing to allow the claim of the adminis- 
tratrix for commissions on that part of the estate which she had not adminis- 
tered, nor has a review of the evidence satisfied us that he erred in his estimate of 
the attorney’s compensation. 

Judgment affirmed ; costs of appeal to be paid by appellant. 


Nort Norwoop v. W. D. Perms, Sheriff, et al. 


The endorser of a note, who has been duly notified of the assignment thereof, has no right to ac- 


quire, after notice, obligations of the assignor, and set them up in compensation, to the detriment of 
the assignee of the note. 


PPEAL from the District Court of East Feliciana, Sterling, J. 
J. B. Smith, for plaintiff and appellant. Z. P. Ellis, for defendant. 
Suet, C.J. As tothe contest between Hepburn and the liquidator, we 

see no reason to change the conclusion to which we came, after alaborate argu- 

ment in McKneely v. Brown, decided in April, 1854. 

Due notice, in 1840, to Norwood, of the assignment to Hepburn, is proved ; 
and, after notice, Norwood could not acquire obligations of the assignor, and set 
them up in compensation to the detriment of the assignee. 

Judgment affirmed ; the costs of appeal to be paid by the appellant. 





A. B. Quitury v. Exizaseta Yarr, et al. 


A purchaser of land, who has been evicted, is not entitled to recover from his warrantor, as dam- 
ages, the increased value of the land at the time of eviction. 
C. C. 2482. 


PPEAL from the Eighth District Court of St. Helena, Waterston, J. 
J. E. Wilson, for plaintiff. M. G. Penn, for defendant and appellant. 
Oapex, J. The defendants are appellants from a judgment rendering them 

liable as warrantors of the title to a tract of land from which the plaintiffs have 

been evicted. The only question presented by the appeal is whether the Arti- 
cle 2482 of the Civil Code, which determines the extent of the warrantor’s 
liability, has been violated by the judgment appealed from. The appellants 
contend that the verdict of the jury was not sanctioned by that article, inas- 
much as they have been condemned, as warrantors, in a larger sum than the 
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price which the plaintiffs paid for the land, and that it is not shown by the evi- 

dence that they had sustained any damages by the action. The sale took place 

in 1881. Two tracts of land, one containing 1000 arpents, and the other con- 

taining 80 acres, and adjoining, were sold together for an aggregate price of 
eleven hundred dollars. The vendors suffered eviction from the smaller tract 
of 80 acres, for which, it is alleged, they have sustained an injury to the. 
amount of five hundred dollars, the value of that tract. The jury found a ver- 

dict in favor of the plaintiffs for two hundred and fifty dollars. The witnesses 

vary in their estimates of the comparative value of that particular tract with 

the rest of the land sold. It appears that at the present time its value is con- 

sidered much augmented by the railroads constructed in its vicinity. The jury 

do not appear to have made the present value of the land the basis of their 

verdict, which was for the sum of $240. It is shown by the evidence that the 

tract of 80 acres was worth that amount in 1839, when the eviction occurred. 

There is no satisfactory evidence that the tract of 80 acres was, at the time of 

the sale, of more relative value, according to quantity, than the other tract—no 

separate estimate of them was made in the sales itself—and, according to Art. 

2490 of the Civil Code, in case of eviction of a part of the thing, the value of 
the evicted part is to be reimbursed to the buyer according to its estimate, pro- 

portionably to the total price of the sales.” 

The evidence shows that the land had increased in value in 1839, at the time 
of the eviction, and was then worth as much as the jury have allowed; the 
value of the 80 acres, proportionably to the total price at the time of the sale, 
was $100, and the plaintiffs have been allowed $140 for the. increased value 
above the original price. The only question, therefore, is whether that increas- 
ed value can be allowed, as forming part of the damages for which the vendor 
may be made liable. é 

This question was fully discussed by our immediate predecessors, in the case 
of Barrow v. Price, 6th An. 297. It had been held in the case of Bissell and 
wife v. Erwin’s Heirs, 13 L. R. 147, that under the new Code, Art. 2482, which 
entitles the vendor, in case of eviction, to recover all the damages he has suffer- 
ed, besides the price which he has paid; that such increased value of the thing 
sold, above the price of the original sale, as the parties might have reasonably 
anticipated at the time of the sale, ought to form part of the damages for which 
the vendor is liable on his warranty. We consider the law as being now set- 
tled differently by the decision in the case in the 6th Ann. referred to, in which 
it has been held that the damages do not extend to the increased value of the 
property, which has been caused by the fluctuation in the estimated value 
of it. . 

It is therefore ordered and decreed, that the judgment of the Court below be 
reversed, and proceeding to render such judgment as should have been rendered 
in the Court below, it is ordered and decreed that the plaintiff, Amy B. Quil- 
lin, individually and in his capacity of tutor, recover from the defendants, 
Elizabeth Yair, wife of C. D. Strickland, sen.; Barbara Yair, wife of John 
Burton ; Delia Amacker, wife of C. E. Strickland; Elizabeth Amacker, wife of 
George W. Womack, and Thomas Scott Amacker, the sum of one hundred dol- 
lars, with legal interest thereon from the 1st day of January, 1840, until paid, 
with costs in the several courts; and that the plaintiffs and appellees do pay 
the costs of their appeal. , 





NEW ORLEANS, APRIL, 1855. 


H. Keane v. W. P. Fisner—Isaac Hart, Surety. 


In a proceeding against the surety for the release of a fraudulent debtor from arrest, the measure of 
the surety’s liability is the amount of the judgment pronounced against the debtor. 


This judgment is conclusive upon the surety. He cannot go behind it to inquire into the reasons upon 
which it was based. 


The reasons for judgment, strictly speaking, form no part of the judgment itself, although they may, 
with propriety, be consulted to explain an ambiguity. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Race & Foster, for plaintiff and appellant. 7. J. Semmes and J. Ad. 
Rogier, for Hart, surety. 

Sporrorp, J. At the suit of the present plaintiff, one Fisher was arrested 
for an alleged fraud, under the 10th Section of the Act of March, 28th, 1840, 
entitled “ An Act to abolish imprisonment for debt.” 

The fraud charged against Fisher was that he had purchased of the plaintiff, 
for cash, 45 hogsheads of sugar, amounting to $1868 13-100, and obtained a 
delivery thereof, and then disposed of the same without paying the vendor, so 
that the latter could not make his money. 

The defendant in the present rule became Fisher’s security, and he was re- 
leased from arrest. The condition of the bond, pursuant to the act of 1840, 
was “that if the fraud complained of shall be established, the said Isaac Hart, 
security, shall be liable for the debt of the complaining creditor, in case the 
debtor, W. P. Fisher, shall have departed from the State without the leave of 
the court.” 

The original case was tried by a jury, who found a verdict sgainst the de- 
fendant, Fisher, for $1868 13-100, with interest from the 11th Feb., 1850, and 
costs; and also found him guilty of fraud. 

Judgment was rendered for the amount awarded by the verdict, and the 
defendant was also sentenced to three months’ imprisonment. 

He appealed to this court and the judgment was, in all respects, affirmed. 

The condition of the bond having been broken by Fisher’s departure from the 
State, without leave of the court, the plaintiff took a rule upon the surety, 
Hart, to show cause why he should not be condemned to pay the amount of 
the judgment against Fisher. 

Upon a hearing, the District Judge rendered a decree against Hart only for 
the sum of $729 87-100, and the plaintiff has appealed, and now contends that 
the surety is liable for the full penalty of his bond, viz: $2000, that being less 
than the present amount of his judgment against Fisher. 

The judge below predicated his decree upon a distinction which appears to 
have been made by this court, in giving their reasons for affirming the judg- 
ment in the former case of Keane v. Fisher. 

It was said, in the opinion pronounced in that case, that the plaintiff seemed 
to have waived his right under the statute of 1840, so far as 27 hogsheads of 
che purchase were concerned, by assenting to their shipment; but as to the 18 
remaining hogsheads, there was nothing to take the case out of the Statute. 
See 9 Annual, p. 70. 
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But no change was made in the judgment of the District Court. That judg- 
ment liquidated the debt of the complaining creditor at the full amount claim- 
ed, and stamped the debtor’s conduct with the irrevocable stigma of fraud. 

That judgment is free from ambiguity, and is conclusive upon the surety. 
He cannot go behind it to inquire into the reasons upon which it was founded. 
The reasons for judgment, strictly speaking, form no part of the judgment 
itself, although they may properly be consulted to explain an ambiguity. 1 
Marcadé, No. 38, p. 35. 

Looking to the decree as it stands of record, the fraud complained of has 
been judicially established, and the surety is liable for the debt of the com- 
plaining creditor as fixed by the judgment. 

It is therefore ordered, that the judgment of the District Court be reversed ; 
and it is ordered, adjudged and decreed, that the plaintiff recover of the defend- 
ant, Jsaac Hart, as security of Wm. P. Fisher, the sum of two thousand dollars, 
with legal interest from the date of this decree ; and the costs of the rule on 
the surety in both courts. 


Defendant’s counsel, for a re-hearing, contended : 


The decision rendering the surety liable for the whole amount of the com- 
plaining creditor’s claim, though the fraud was established only as to a part of 
it, -viz: 18 hogsheads sugar, of the value of $729 87-100, is based on the idea, 
that the judgment against the defendant is res judicata as to the surety, and that 
the surety therefore is precluded from making any inquiry as to the reasons on 
which the judgment was founded. 

It is apprehended by the surety that he is not to be conclusively bound by 
verdicts or judgments rendered in suits to which he was not a me 

The surety on a sequestration bond is not thus bound. In Clarke v. Scott, 2 
A. 907, the late Supreme Court said: “In determining on the claims of the 
plaintiff, it is impossible for us to see nothing else but the text of the decree of 
the Supreme Court itself; we must examine and consider the reasons on which it 
was founded, and which the court felt itself bound to give as exponents of their 
opinion under the evidence of the rights of the parties.” 

A judgment against a principal on an administrator’s bond is not conclusive 
as to the surety. Canal Co. v. Brown, 4 An. p. 545. 

A judgment against the principal on a receiver’s bond is not conclusive as to 
the surety. Whitehead v. Woolfolk, 3 An. 438. 

A judgment against a sheriff is not conclusive as to the surety on his bond. 
Mullen v. Scott, 9 An. p. 174. 

Wherefore should the surety in this case be conclusively bound by the judg- 
ment against the principal ? 

In what respect does his case differ from that of a receiver’s or a sheriff’s 
surety, or the surety on a sequestration bond, or the surety on an administra- 
tion bond? 

Suppose the defendant in the original action should have confessed judg- 
— the surety be conclusively debarred from showing error or mis- 
take 

The Court now say, that the judgment against the principal is res judicata 
as to the surety ; and thus oy a the latter of the right of correcting, as to 
himself, any error existing in the judgment against the former ; and yet, where 
the judgment of the inferior court against the principal was unconditionally af- 
firmed, the principal applied for a re-hearing, for the purpose of having the 
judgment so rendered as to conform to the opinion of the court, with the view 
of relieving the surety, the Supreme Court, nevertheless, refused the re-hearing, 
though the injustice to the surety was pointed out in the printed argument filed 
for. a re-hearing, at p. 10, 11. 

So that it seems the Supreme Court refused to correct the error, though point- 
ed out—an error established by its own judgment; and now the surety is in- 
formed it is too late for him to remedy the evil. 
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This is certainly a hard case upon an innocent surety, who, perhaps, being 
informed of the facts of the case, believed he was assuming a responsibility— 
only to the extent of the fraud. 


Re-hearing refused. 








W. Sroprennacen v. H. Verve er. 


A slave was purchased in July, received no medical aid till 18th December, though he was ailing before 
that time, died December 26th of a disease not incurable in its earlier stages. 


Held ; That this was not a case for redhibition, because of the neglect to procure medical aid fer the 
slave. 


PPEAL from the Fourth District Court of New Orleans. Reynolds, J. 
A, Pitot, for plaintiff. Budd & Lambert, for defendant, appellant. 

Bucuanan, J. The plaintiff purchased at auction on the 25th July, 1850, a 
slave man named Richard, belonging to defendant. The bill of sale was not 
passed until the 15th August, 1850. The slave was in the possession of plain- 
tiff from the moment of sale, and had even been, as is proved, in his possession 
on trial for a week or two previous to the sale. The first account that the wit- 
nesses of plaintiff give of any sickness of the slave after his purchase by plain- 
tiff was on the 13th December, when he was sent to Dr. Stone’s Hospital. He 
died there on the 26th December; and the cause of his death is stated in the 
certificate of Dr. Stone, which is in evidence, to have been “ mortification pro- 
duced by extravasation of urine.” A particular account of the disease and 
treatment is given in the deposition of Dr. McIlhenny, who says “he was 
afflicted with urinary abscess, with mortification of the tissues of the perineum 
and surrounding parts. This disease was produced by stricture of the urethra, 
which must have existed for several months previous to his coming to the hos- 
pital.” 

Four or five physicians of good standing have been examined at length in rela- 
tion to the characteristics and proper treatment of the disease which terminated 
the life of this slave. From their evidence, taken in connection with the testimony 
given by those persons, professional and others, who saw the slave, we have 
come to the conclusion that the plaintiff has not made out a case of redhibition. 

The immediate cause of the death of the slave Dick was a mortification or 
gangrene in the region of the bladder and urethra, produced by extravasation 
of urine, the consequence of a neglected stricture. There is little doubt that at 
the period of his being sent to the hospital of Dr. Stone, the condition of the 
slave was hopeless. 


But there is no medical witness who testifies or even intimates the slightest 


leaning towards an opinion, that the disease of the slave was in its nature 
incurable. On the contrary, they concur in saying that a stricture of the 
urethra is easily cured, if taken in time. 

If the disease existed at all at the time of the sale, which is by no means 
satisfactorily proved, it is certain that at that period it was not only not incura- 
ble, but even that there was nothing dangerous or alarming about it. It would 
seem however from the testimony of the plaintiff's witnesses, that the slave was 
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— known to be ailing for some time previous to his being sent to Dr. Stone’s Hos- 


Valbeaae 


pital. But no attention was paid to his state until his ailments had increased 
to such a degree that he was compelled to give over working and take to his 
bed, when he was sent to the hospital, with the result which has been seen. 
We think that the District Court erred in maintaining this action. 

Judgment reversed ; and it is adjudged and decreed that there be judgment. 
for defendant, with costs in both courts. 


Tre Strate v. Wm. E. Ropenrts. 


The refusal of the District Judge to give specific instruction to the jury is not error, where it appears 
from the Record that, in answer to the applicatien for the instructiens, the Judge stated that hel ad 
substantially given them in his previous charge to the jury, and when no exceptions were taken to 


that charge. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
I. E. Morse, Attorney General, for the State. @. ZL. Bright, for defendant, 
appellant. 

Sporrorp, J. The present appeal was taken from a judgment condemning 
the appellant to hard labor for life in the penitentiary, he having been found guil- 
ty of the crime of arson. 

He places his reliance for a reversal of the judgment solely upon a bill of ex- 
ceptions taken to the refusal of the district judge, after he had completed his 
-charge to the jury, to add the following instructions as requested by the prison- 
er’s counsel : 

“ That it is essential that the circumstances should be of a conclusive nature 
and tendency; that evidence is always indefinite and inconclusive when it raises 
no more than a definite probability in favor of the fact, as compared with some de- 
finite probability against it, whether the precise proposition can or cannot be as- 
certained ; that it is, on the other hand, of a conclusive nature and tendency when 
the probability in favor of the hypothesis exceeds all limits of an arithmetical 
or moral nature ; that it is essential that the circumstance should, to a moral 
certainty, actually exclude every hypothesis butthe one proposed to be proved.” 

But the district judge in signing the bill, statcd that he had given these ins- 
tructions, substantially, in his previous charge, to which no exceptions were 
taken. 

There was then no necessity for repeating them, particularly in a form and 
phraseology so far removed from the Janguage of common life as the periods 
quoted from Mr. Starkie’s Treatise on the Law of Evidence. 

The judgment is therefore affirmed with costs. 
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Tae Srate v. ANDREW ARTHUR. 


If an indictment be defective, the defendant should avail himself of the defect by demurrer, motion 
to quash, or motion in arrest of judgment. He can not rely only on an assignment of errors ap- 
parent on the face of the indictment, made in the petition of appeal. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
I. E. Morse, Attorney General, for the State. Holland, for defendant and 
appellant. 

Sporrorp, J. The prisoner was convicted of having paid false and counter- 
feited coin to one O'Hanlon, knowing the same to be false and counterfeited. 

By the judgment of the District Court he was sentenced to imprisonment at 
hard labor in the penitentiary for the term of ten years, and to pay the cost of 
prosecution. 

On the second day after this sentence was pronounced, his counsel filed a 
petition for an appeal, based upon certain errors alleged to be apparent on the 
record, and which he proceeded to assign as follows : 

The indictment is invalid and void in this : 

1, It does not charge that the act of paying the piece of coin alleged to be 
false and counterfeited was done feloniously, nor with the intent to defraud any 
person or persons. 

2. That the said piece of coin so alleged to have been paid by the prisoner is 
not described in the said indictment with the certainty required by the Consti- 
tution and laws of this State. 

8. That the said indictment does not commence or conclude in the sacra- 
mental words of the Constitution of the State of Louisiana. 

4, That this honorable court has no jurisdiction over the offence charged in” 
the said indictment against the said Andrew Arthur. 

An appeal was granted upon this petition, and the assignment of errors 
therein contained is referred to and relied on here, no new assignment having 
been made. 

We cannot inquire into the validity of objections thus raised. The prisoner 
did not demur, or move to quash the indictment, but pleaded not guilty thereto. 
No bill of exceptions was taken during the proceedings. No motion in arrest 
of judgment was made in the court below. On the contrary, the record informs 
us, that when the prisoner was brought to the bar for sentence, he was ready 
to receive the sentence, and had nothing to offer in arrest of judgment. 

If there were defects in the indictment, as alleged, upon which we express 
no opinion, they have been waived and are now cured. 

Judgment affirmed with costs. 





SUPREME COURT OF LOUISIANA, 


Apa Bearry, Executor, v. J. L. Durrer et al. 


To obtain an injunction against an order of seizure and sale, without giving surety, the petitioner 
for injunction must allege, under oath, some one of the grounds mentioned in Art. 789 C. P. 


PPEAL from the District Court of Lafourche Interior, Cole, J. 
J. C. Beatty, for plaintiff and appellant. Race & Foster, for defendant. 

Voornirs, J. This is a sequel of the suit which we have just decided. The 
plaintiff alleges that an order of seizure and sale, sued out by the defendants 
against the estate of Abner Robinson, deceased, is informal and void, for the 
reasons set forth in his petition ; that he is unable to give the necessary secu- 
rity for an injunction, in consequence of the large amount involved in contro- 
versy ; that the sale, if made, will be illegal and void; and that he will hold 
the sheriff and the defendants liable for all damages resulting therefrom. He, 
therefore, prays that the sheriff may be enjoined from proceeding further in the 
premises, and that the defendants, who reside out of the State, may be notified 
of his opposition, either by service on their attorney, or, if necessary, on a 
curator ad hoc. Service of this petition and citation was made to G. W. Race, 
Esq., one of the defendants’ attorneys, on the 3d of March, 1854. On the 5th 
of May following, G. W. Race, Esq., was appointed by the court curator ad 
hoe to represent the defendants. Subsequently, the plaintiff filed a supple- 
mental petition, alleging that notwithstanding his opposition, the defendants 
had procured, under their illegal order, the sale and adjudication of the property, 
for the sum of $25,000, less than its appraisement; that it could not be 
legally sold for less than its appraised value for cash: that in consequence of 
the illegality of the proceedings, the estate has sustained $50,000 damages, and 
that he is entitled to recover from the defendants either the damages or the dif- 
ference between the appraised value and the price of adjudication of the 
property. He prays therefore that the defendants, through their curator ad 
hoe, be cited and condemned to pay him said sum. 

The curator ad hoc excepted to the plaintiff’s petition on the grounds: Ist. 
That the defendants were not legally in court, the petition not being an in- 
tervention and third opposition in their suit of seizure and sale, but a separate 
and distinct suit, in which no legal service had been made on the defendants, 
who are non-residents, either personally or by attachment of their property, nor 
could they be legally represented by a curator ad hoc. 2d. That the original 
petition contains no legal grounds of action, as it merely prays for an injunc- 
tion to prevent the sheriff from proceeding further in the sale of the property, 
which had already been effected when said petition was served on the curator 
ad hoc. And, 3d. That the supplemental petition was filed and issued without 
any legal authority. The exception was sustained, and the plaintiff appealed. 

We concur with the Judge @ quo in his conclusion. The remedy given un; 
der the Code of Practice to the debtor against whom an order of seizure and 
sale has been rendered, is clearly and distinctly pointed out. He must file his 
opposition in writing in the court issuing the order, alleging some of the reasons 
contained in Article 739. See Art. 738. ‘When the judge grants an injunc- 
tion, on the allegation, under oath, of any of the reasons mentioned in that ar- 
ticle, he shall require no surety from the defendant, but he shall pronounce 
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summarily on the merits of his opposition, if the plaintiff requires it."—740, Beary 
The plaintiff's allegations are not supported by his oath: it is therefore clear Dovier. 
that he is not entitled to this summary remedy. 

Judgment affirmed with costs. 





Fettowes & Co. v. J. M. Youne. 


Suit om a note for the price of a slave.—Defence, that the slave was afflicted with a redhibitory evil. 
The slave was bought in January—was sick two days after the purchase. No physician was called 
till April, when the slave was ill of a disease which he had had for some weeks, and of which he 
died in September. Held: That defendant’s failure to call in medical aid at an earlier date, was 
a bar to any relief. 


PPEAL from the District Court of East Feliciana, Merrick, J. 
J. O. Fuqua, for plaintiffs and appellants. J. B. Smith, for defendant. 

Bucuanan, J. This is a suit upon a promissory note. The defence is fail- 
ure of consideration; that the note was given for the price of a slave, who 
was affected with a redhibitory malady, of which he died. 

The date of the sale of the slave in question was the 2d January, 1852. A 
witness proves that the slave was sick two days after the sale, but no physician 
is proved to have been called in until some time in April following. He died 
in September of the same year. 

The evidence is that the slave was found by the physician, at his first visit 
in April, to be affected with scrofulous ulcers. They did not heal, but continued 
to increase in number until the slave took a diarrhoea, and wasted away until 
he died. 

The cause of the death of the slave is not very clearly stated in the evidence 
of the physician who attended him. His language is as follows: “The de- 
rangement of the bowels was not, in the opinion of the witness, the immediate 
cause of the boy’s death. That derangement, no doubt, contributed to that 
result, but the scrofulous disease ef the limbs, as the bowels almost always 
sympathize with that disease.” 

The neglect of defendant to call in medical advice for so long a time after the 
first symptoms of disease manifested themselves on the slave, constitutes, under 
the established jurisprudence of this court, a bar to his action of redhibition, 
Neither is there any proof that any tender was made of the slave to the vendor, 
as might have been done. 

It is therefore adjudged and decreed, that the judgment of the District 
Court be reversed, and that plaintiffs recover of defendants, Joseph M. Young 
and Beverly Dunn, in solido, six hundred and ninety dollars, with eight per 
cent. per annum interest from January 2d, 1852, until paid, and costs in both 
courts. 





SUPREME COURT OF LOUISIANA, 


Ciry or New Orteans v. R. D. Suepparp. 


The recital in a notarial act signed by a party, or in a petition in court signed by his attorney at 
law} describing said party as being “ of the city of New Orleans,” or “ residing in New Orleans,” 
will not conclude him in another action from denyigg that he is a citizen of Louisiana. 

A citizen of another State being sued for municipal taxes in a State court, is entitled to have such 
suit transferred to the Circuit Court of the United States. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
J. Livingston, City Attorney, for plaintiff. A. K. Josephs and Durant & 
Hornor, for defendant, appellant. 

Sumewt, C.J. The defendant being sued in the Fifth District Court of New 
Orleans for an amount alleged to be due for municipal taxes, took a rule to show 
cause why the suit should not be transferred to the Circuit Court of the United 
States for the Eastern District of Louisiana. After hearing evidence, the Dis- 
trict Judge refused an order of transfer, and the defendant appealed. 

The material facts presented by the evidence is as follows: The defendant 
had been for several years a resident, and avowedly a citizen of Louisiana, But 
about six years since, according to the testimony of several witnesses who were 
intimate with him, and who are not contradicted by other witnesses, the defen- 
dant announced his determination to reside on his farm at Shepherdstown, Vir- 
ginia. From that period they say he began to occupy a dwelling-house there, 
then recently finished, and which is his only domestic establishment. It is kept 
up by his servants during his temporary absences. He has expended about 
sixty thousand dollars in the improvement of this estate, and personally super- 
intends the cultivation of the farm. For several years past some of those wit- 
nesses say he has unifermly refused to vote in New Orleans when requested to 
do so, declaring he was no longer a citizen of Louisiana. It appears, however, 
that the defendant comes annually to New Orleans in the month of November, 
and stays until some time in April, when he returns to his estate in Virginia; 
that he has large interests in New Orleans, real and personal, but for several 
years past has ceased to transact a commercial business here. It also appears 
that since 1847, about which period the intention to change his residence was, 
according to the witnesses, carried into effect, he is spoken of in a notarial act 
signed by him, and in three-petitions filed by his counsel, as being “ of New 
Orleans,” or “ residing in New Orleans,” while in the registry of a vessel, he is 
described as of Shepherdstown, Virginia. In qualifying here as executor of the 
estate of a wealthy friend, he submitted to the onerous requisition of giving 
bond under the statute as a non-resident ; this, however, being at a date subse- 
quent to the institution of this suit. 

Although the circumstances above enumerated are somewhat conflicting, our 
conclusion from the whole is that the defendant has acquired a domicil in Virginia, 
facto et animo, and is entitled te be considered as a citizen of that State. Shep- 
herdstown is considered by himself and his friends, and has fairly become, his 
permanent residence and home ; New Orleans, on the contrary, a place of tem- 
porary sojourn during about five months of the year. See Succession of Frank- 
lin, 7 An., 895; Hill v. Spangenburg, 4 An., 411. 

It is evident the District Judge would have come to a similar conclusion but 
for a single consideration, to which, in our opinion, he attached an undue im- 
portance. He remarks as follows: “The concurrent testimony of respectable 
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witnesses establishes beyond a doubt that since the year 1846, R. D. Sheppard New Ontnans 


has fixed his residence in Shepherdstown, Virginia, that he resides there upon 
a farm, which he has extensively improved, during eight months in the year, that 
he keeps there his domestic establishment, and that during four months, com- 
prising the winter months, he lives in New Orleans at the residence of his 
friend, J. Touro. It is also in proof that R. D. Sheppard, for a great many 
years anterior to his removal to his new home in Virginia was a citizen of the 
State of Louisiana, and that he is now in possession of a large amount of pro- 
perty located in the city of New Orleans. The intention and fact of changing 
his domicil would therefore have been conclusively established if the defendant 
had not made positive declarations directly contradicting the issue which he has 
made in the present case. These declarations are to be found in several notarial 
acts produced in evidence, and in the records of two judicial proceedings insti- 
tuted before the court by R. D. Sheppard in the year 1852, containing allega- 
tions that in the same year the defendant was a resident of the city of New 
Orleans. These declarations emanating from the defendant himself in 1852, are 
certainly in opposition to any idea of his intention having been definitely formed 
of changing his domicil as early as in the year 1846. 

These contradictions have excited in the mind of the court serious doubts as 
to the real intention of the defendant in regard to his domicil.” 

There are in evidence but four documents of date posterior to 1847 which 
contains the recitals “of New Orleans,” and “residing in New Orleans,” to 
which the District Judge has attributed so much significance. It is true that 
such descriptive words used in notarial acts and judicial proceedings are 
admissible in evidence against the defendant, and are fair subjects of consider- 
ation in connection with other facts touching the question of domicil. But it 
must be observed of these recitals, that in none of the occasions upon which they 
were used were they essential averments; they were not material either as re- 
gards the contract in which this occurred, or the jurisdiction of the court to 
which they were addressed; they were inserted into one case by a notary, in the 
other by an attorney at law, and being immaterial to the matters in hand may 
not have received the deliberative attention of Sheppard. See Hill v. Spangen- 
burg, 4 Annual, 555; Davis v. Renion, 5 Annual, 4&. They are overshadowed 
in the present case by other facts, continuous acts done by Sheppard, and decla- 
rations immediately and deliberately emanating from him at a time not suspi- 
cious. , 

As to the objection that the city of New Orleans is not a citizen of the State 
in whose court it has brought suit against the defendant within the intendment 
of the Constitution and Act of Congress, is sufficient to say that the objection is 
inconsistent with the ruling of the Supreme Court of the United States in 
repeated cases. See 2 Howard, 497; 16 Howard, 814. If this court should 
undertake to treat this question as res nova, and could arrive at an opposite con- 
clusion, the plaintiff would gain a fruitles victory, and be mulcted in the costs 
and expense of a reversal upon writ of error. 

The proposition that the right of transfer does not apply to this case, by 
reason of the character of the claim, is untenable. 

It is therefore decreed that the judgments of the District Court be reversed ; 
and it is further decreed that this cause be remanded to the said District Court 
with instructions to said Court to grant an order of transfer to the Circuit 
Court of the United States as prayed for, the costs of the appeal to be paid by 
the plaintiff. 


269 








SHEPPARD. 





























248 



















SUPREME COURT OF LOUISIANA, 


G. Harrison, Tutor, v. S. P. McCawzey. 


This was an action on an account, its correctness was only proved by one witness. There was judg- 
ment for the plaintiff. It appeared that there was no cross examination of the witness and no 
appearance for defendant. From the face of the account itself, it was obvious that defendant was 
not bound for some of the charges. The case was therefore remanded. 

Suet, C. J., (with whom concurred Sporrorp, J.,) dissented on the ground that the witness had 
proved the correctness of the account, to the reception of which in evidence no objection was 
made. ‘ 


PPEAL from the District Court of the parish of West Feliciana, Merrick, J. 
Brewer & Collins, for plaintiff. 
Ratliff, for defendant and appellant, referred to 2d Ann., 292. 

Bucaanay, J. This suit is based upon an account of a factor with a planter, 
running through a period of about two years, and embracing items for planta- 
tion supplies, cash advances and bills receivable of various persons other than 
the defendant, with interest, &c. The record is very carelessly made up, for we 
do not find any answer, although the proceedings favor the idea that an an- 
swer was in fact filed. The case appears to have been regularly called and 
tried, in the absence of the defendant’s counsel. The only evidence offered in 
support of the claim was that of a witness, who testified that the account was 
correct, the articles charged were furnished as charged, and were worth the 
prices at which they were respectively charged. Witness was clerk for John 
0. Morris, during the whole time in which said account was made. The ac- 
count itself was also offered in evidence, but none of the many notes with which 
the defendant was therein charged. With regard to some of those notes, the 
defendant would not seem, without some further explanation, to be chargeable. 
For instance, the item of “ your lady’s note $379 48-100”—“ cash, Bank 
Louisiana, interest as per interest account and account current, $613 13-100”— 
“R. W. Hendricks’ note $323 13-100” — “cash amount, John Hamilton, 
$139 66-100”—“ cash paid Mrs. Lemon $4 50-100.” As the transcript does 
not inform us of the issue upon which the cause was tried, and as the evidence, 
taken ex parte, does not make out satisfactory proof of the various items em- 
braced in this demand, although the general expressions used by the only wit- 
ness examined, might imply that upon a cross examination he would have been 
prepared to establish the liability of defendant for all those items, we think it 
advisable to remand the case for a new trial. 

It is therefore adjudged and decreed, that the judgment of the District Court 
be reversed ; and that this cause be remanded to said court, to be proceeded in 
according to law; the costs of appeal to be paid by the appellee. 

Suet, C. J., dissenting. In this case, the witness swore the account was 
correct, and it was therefore received in evidence. He was not cross-examined, 
nor was any objection made to the admission of the evidence. The District 
Judge believed him and gave judgment. I cannot say I disbelieve him. 

There was a judgment by default, and there is no entry setting it aside, and 
no answer appears in the transcript. 

If there was no answer, its absence and the judgment by default are corro- 
borating circumstances. See Lopez v. Bugel, 7 L. R., 181; Leeds v. Debuys, 4 
Rob., 257. 
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If there was an answer, which has been lost or mislaid, non constat, but it 
contained admission, inconsistent with the objection to the sufficiency of evi- 
dence, now suggested in argument merely, by the appellant’s counsel. If we 
were permitted to entertain presumptions as to the contents of an answer, the 
existence of which is not shown, and is not even positively asserted by the 
appellant’s counsel, upon what principle should we presume in favor of the de- 
fendants, in face of the opinion of the District Judge? 

We all agree that there was no legal excuse for the absence of defendant's 
counsel at the trial. It will be a dangerous precedent to reverse an opinion of a 
District Judge on a question of facts, where the witness has sworn positively, 
where the District Judge believed him, and the appellant suggests here objec- 
tions which should have been the subject below of exception or cross-exami- 
nation. Such a precedent might be an encouragement to counsel for defendants 
to be absent from trial. I have also to observe that the clerk’s certificate of the 
transcript is defective. 

I think the judgment should not be disturbed. 

Sporrorp, J., concurs in the opinion. 





Tue Strate v. S. G. Lapp. 


In a case of felony, where the jury after having retired to consider their verdict, at length in- 
formed the Judge that they could not agree, and the Judge thereupen stated that he must have 
a verdict in the case—that it was one of peculiar character, and that he had reason to believe 
that some of the jury had been tampered with previous to the trial. Held: that such remarks 
hada tendency to coerce the jury into a verdict from improper motives, and are sufficient grounds 
for remanding the case for a new trial. 

A bill of exception should give a plain and concise statement of the facts which present the ques- 
tion of law, and the facts should not be set forth in detached and scattered parcels. 

A Judge should not sign a bill of exception, containing a statement of facts, the accuracy of 

which he does not recognize. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
I. E. Morse, for the State. Larue & Whitaker, for defendant and ap- 
pellant. 
Sporrorp, J. The prisoner has appealed from the judgment of the First 
District Court of New Orleans, sentencing him to hard labor in the Peniten- 


‘tiary for three years, having been found guilty of manslaughter with a recom- 


mendation to the mercy of the court, under an indictment for the murder of 
one Schlessinger. 

Various bills of exceptions were taken ae the defendant's counsel during the 
proceedings, and are relied on here to procure a reversal of the judgment. 

We find it necessary to decide only one of the legal points presented. 

The cause was submitted to the jury on the 29th of June, 1854. In the 
evening of that day they informed the Court, through their foreman, that they 
had not agreed upon a verdict and that there was no probability of their doing 
80; whereupon they were ordered to be kept in the custody of the Sheriff, and 
the case was continued until the next morning at 10 o’clock. On the next 
morning the jury were again called, and one of the members stated that they 
had not agreed, nor was there any probability of their agreeing; the Court 
then briefly stated its reasons for confining the jury yet longer, whereupon the 
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foreman asked if there was any verdict they could bring in between guilty and 
not guilty, when the court told them again what verdicts they could render, 
and further stated the penalties attached to each. The jury then retired and 
remained out until a little after 5 o’clock in the evening, when they were called 
into court, and in answer to an inquiry from the Judge, one of them remarked 
that they had not agreed nor was there any prospect of their agreeing; where- 
upon the Judge stated that he must have a verdict in the case, that it was one 
of'a peculiar character, and that “he had reason to believe, from information 


received, that some of the jury had been approached and tampered with pre-— 


vious to the trial of the cause.” 

They then retired and found the verdict already stated. 

We are of opinion that the exceptions to the last remarks addressed by the 
Judge to the jury were well taken. Those remarks, under the circumstances 
had a natural tendency to coerce the jury into a finding, from improper 
motives. 

A new trial must, therefore, be awarded, 

It will be observed that we have taken the material facts from the minutes 
made by the Judge at the foot of the bills of exceptions. There are some dis- 
crepancies between the statements made in the body of these bills and those 
appended by the Court. This is not in accordance with approved precedents. 
In Price v. Powell, 8 Comstock, 352, it was said that a bill of exceptions must 
give a plain and concise statement of the facts which present the question of 
law, and the facts should not be set forth in detached and scattered parcels. 

As the power of correcting a bill of exceptions, if erroneous, is lodged with 
the Judge (C. P. 489,) he should not sign one that contains a statement of fact, 


the accuracy of which he does not recognise. The bill should, at least, be 
consistent. 

It is ordered that the judgment appealed from be reversed, the verdict of the 
jury set aside, and the cause remanded for a new trial. 





Wor & Crark v. A. J. Lowry et al. 


The right of a wife to a separation of property is not limited to the cases mentioned in Art. 2399 
Cc. C. 

If there be such derangement of the husband’s affairs, or if his habits or circumstances be such as 
to render a separation necessary to preserve the acquisitions of the wife for the use of her family, a 
separation will be decreed. 

The failure of the purchaser of lands sold to satisfy existing mortgage debts, to record the sheriff’s 
deed, will not authorize a mortgagee to whom nothing was due out of the price of the adjudication 
to treat the sale as null, according to the provisions of the Act of 13th of March 1818. 

Under no circumstances would the subsequent mortgagee be entitled to have the lands resold, 
without reimbursing the price of the former sale, which had been applied to prior circumstances, 


PPEAL from the District Court of the parish of Madison, Snyder, J. 
R. 0. Stockton and A. T. Steel, for plaintiff and appellant. J. J. Amonett, 
for defendants and appellees. 

Ocpex, J. This isan hypothecary action by which the plaintiffs seek to 
subject certain property in the possession of the defendants, to a judicial mort- 
gage in their favor, resulting from a judgment which they obtained in 1841, 
against Oliver B. Cobb. 
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- The plaintiffs’ judgment was duly recorded, so as to operate a judicial mort- 
gage on the real estate owned by Cobb, and at the time of the registry he 
was the owner of the property in controversy, now sought to be subjected to 
the payment of the judgment. There was, however, at that time prior mort- 
gages existing on the property to a very large amount. Under those prior 
mortgages the plantation and negroes were seized by the Sheriff, and on the 
24th of August, 1841, the whole property, by two different adjudications, 
was'sold by the sheriff to Mrs..S. Af. C. Cobb, the wife of Oliver Cobb. The 
property did not bring enough to satisfy the judgment of the seizing creditors, 
The sheriff on the 27th of August, 1841, executed two deeds of sale to Mrs. 
Cobb, of the property which had been adjudicated to her, but these deeds were 
not recorded until the 14th of January, 1847. Oliver B. Cobb was declared a 
bankrupt by a decree rendered on the 16th January, 1848, in the United States 
Circuit Court for the District of Louisiana, and on the 12th of May, 1843, he 
obtained a certificate of discharge from all debts owing by him at the time of 
presenting his petition. 

The defendants pleaded several peremptory exceptions, based upon the pro- 
ceedings in the bankruptcy of Cobb, which need not to be stated, as the case 
will be disposed of by a decision on the points presented by the defence to the 
merits. The first question is whether the legal title to the property vested in 
Mrs. Cobb, by the adjudications made to her previous to the bankruptcy of her 
husband. In 1841, she obtained a judgment against her husband, decreeing 
that her property should be separated from his. It is contended that this judg- 
ment was not in accordance with the prayer of Mrs. Cobb's petition, which 
simply demanded the restitution of her paraphernal property, and that the judg- 
ment was not, in fact, a judgment of separation of property, by which the com- 
munity could be dissolved. We are not at liberty to go behind the judgment 
which was rendered by a Court of competent jurisdiction, and which is not im- 
peached on the ground of fraud or colluson, The objection that Mrs. Cobb was 
not the creditor of her husband, and had no dotal property which was in dan- 
ger from the embarrassment of his affairs, and had therefore no right to a sep- 
aration of property, cannot be sustained under the jurisprudence, as settled by 
our predecessors. In Davoc v. Darcey, 6 Rob. 342, it was held that the right 
of the wife to a separation of property was not limited to the cases mentioned 
in Art. 2399 of the Code, and that she might obtain a separation of property, 
when the habits and circumstances of her husband rendered it necessary to 
preserve for her family, the earnings from her industry or talents. The same 
question was afterwards decided in the case of Penn v. Crockett & Garland, 
7 An, 343, where the right of the wife, which had been made the basis of an 
action of separation of property, was the value of a slave which had been given 
to the wife during the marriage, and had been alienated by the husband. The 
Court reaffirmed the former decision, and held that in case of this derangement of 
the husband’s affairs, this was sufficient to authorize a judgment of separation of 
property in favor of the wife. After these repeated decisions, we must consider 
the law as settled, the question being one of the construction of statutory laws, 
involving no fundamental principles. The only other question to be determined 
on the merits, is whether the judicial mortgage of the plaintiffs can now be en- 
forced on the property in consequence of the failure to record the sheriff's 
deeds to Mrs. Codd until the year 1847. On the 24th of August, 1841, the se- 
cond writ under which the sheriff had seized and sold her property, was re- 
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turned as satisfied. Mrs. Codd went into possession, and in 1848 sold an undi- 
vided half of the property to the defendant, Lowry. The other defendants ac- 
quired title subsequently by sale under execution against Mrs. 00bd, and by a 
transfer from Lowry of his interest. The plaintiffs having caused their judg- 
ment to be reinscribed before the expiration of 10 years, now claim the. right 
to have the property sold to satisfy their judgment, disregarding the former 
sheriff ’s sale, and the effect it was supposed to have had of extinguishing the 
plaintiff’s mortgage. This, it is contended, must necessarily be the conse- 
quences of the failure to record the sheriff’s deeds in conformity with the Act 
of the Legislature of the 12th of March, 1813. This act declares that all sales 
of lands or slaves made by any Sheriff or other officer by virtue of any exe- 
eution shall be recorded as to land, in the parish where the land shall be situa- 
ted, and as to slaves, where the owner has his domicil, and further provides 
that sales “which shall not be recorded agrecably to the provisions of the act 
shall, be utterly null and void to all intents and purposes, except between the 
parties thereto.” There are other provisions of the law to be considered in de- 
ciding upon the rights of the parties before us. Art. 685 of the Code of 
Practice, declares ‘“‘If the seizing creditor be a vendor or has any privilege or 
special mortgage on the property seized and offered for sale which is anterior’ 
or entitled to a preference over other privileges or special mortgages existing 
on said property, he may require that the property be sold at any price to pay 
him, although the purchase money be not sufficient to satisfy all the privileges 
or mortgages with which the property is burthened.” Art. 690. “ The adjudi- 
cation itself, has the effect of transferring to the purchaser all the rights and 
claims which the party in whose hands it was seized might have to the thing 
adjudged.” Art. 708. ‘“‘The purchaser is bound for nothing beyond the price of 
his adjudication, and if after paying the said creditor as directed in the preced- 
ing article, there remains nothing more due, to discharge mortgages subse. 
quent to that of the seizing creditor, the Sheriff shall give him a release from 
these mortgages.” 

There was nothing left from the price of the adjudication to Mr5Cobb, to 
discharge any portion of the plaintiffs judicial mortgage, and it was the duty of 
the Sheriff to have given a release to the purchaser from that mortgage. The 
price paid by Mrs. Cobd was applied to the extinguishment of the mortgages 
having priority over that of the plaintiffs. She was equitably subrogated to 
the rights of the antecedent mortgages under whose executions the property 
was sold, and had a right to avail herself of any legal or equitable defence, by 
which, these creditors, if they had become the purchasers of the property them- 
selves, might have opposed the present action. Judice v. Ker, 8th An. 465. The 
plaintiffs were not injured by the failure tg record the Sheriff’s deeds at the 
time the sales were made. They did not commence any proceedings to enforce 
their mortgage until after the deeds were placed on record. They then had 
notice that the property had been sold to satisfy the mortgages existing on it 
which had precedence over their own—it is true these prior mortgages were 
then cancelled, but they were cancelled by reason of the Sheriff’s sale of the 
property, made for the very purpose of satisfying these mortgages, and the sale 
could not under these circumstances have produced the effect of extinguishing 
the prior mortgages, without at the same time extinguishing the subsequent 
ones—Mrs. Cobb or those claiming under her, might at any time after the deed 
was put on record, have required the Sheriff to give the release of subsequent 
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mortgages as provided in Art. 708, of Code of Practice. The plaintiff had ac- State 
quired no intermediate rights to be affected by the failure to record the Sheriff’s Lape. 
' deeds. Whatever rights they had, existed anterior to the Sheriff's sale, and no 
objections being made to the fairness and regularity of that sale, the plaintiffs, 
as junior mortgagees, could have had nothing to oppose to the effect which the 
law declared should be given to it, of releasing the subsequent mortgagecs in 
case there was nothing left from the price of the adjudication for t)eir dis- 
charge. 
The plaintiffs would not under any view that can be taken of their rights be 
entitled to have the property sold, to satisfy their mortgage without reimburs- 
ing the purchase money on the former sale, which has been applied to the ex- 
tinguishment of the mortgages which stood before them, and no such offer has 
been made. See cases of Sewell v. Payne & Harrison, 5th An. 255, and Coi- 
ron v. Millaudon, 3d An. 664. 
Weare therefore of opinion that a legal and equitable defence has been made 
out against the plaintiff's action. 
Itis therefore decreed that the judgment of the Court below be affirmed with 
costs. 



























Heirs or Josepn Fow er v. Apam Bearry, Testamentary Executor. 


1. The endorser of a note secured by mortgage is not entitled to executory process, without auth- 
entic evidence of the transfer to him both of the note and mortgage. 

2. Toventitle attorneys in fact to orders of seizure and sale, authentic evidence of their authority 
must be produced. 

8. And where the obligation is prima facie, prescribed, there must be authentic evidence of the 

interruption of prescription. 











PPEAL from the District Court of the parish of Lafourche. Cole, J. 
Race & Foster, for plaintiffs. J. C. Beatty, for defendant and appellant. 

Voormes, J. On the 10th of July, 1840, Abner Robinson made six promis-~ 
sory notes to the order of Joseph Fowler, jun., amounting to $59,254, with ten 
per cent. interest from maturity until paid, and to secure the payment of the 
same mortgaged a certain plantation and slaves. On the 7th of April, 1841, 
he also made six other promissory notes, each for the sum of $5,000, to the 
order of W. Bogart & Co., which were endorsed in blank by the latter, and in~ 
ventoried as belonging to the succession of Joseph Fowler, jun., deceased. 

The plaintiffs allege that the succession of Joseph Fowler, jun., was opened ity 
August, 1850, in the Second District Court of New Orleans ; that they were 
duly recognized as his legal heirs, and as such put in possession of his succes- 
sion, administered by Wilhelmus Bogart, as curator, by virtue of a decree cf- 
that court; that upon a judicial partition, the Rvbinson notes were allotted to. 
certain of the heirs named in the petition, some of whom represented by John 
L. Dufief, James J. Fowler, and John H. Skinner, as their attorneys in fact ; 
that the capacity of said attorneys in fact is judicially recognized in the pro-. 
ceedings of the succession, a copy of which proceedings being annexed to this. 
petition ; that after allowing all credits to which the maker of the notes is en-. 
titled, and which are endorsed thereon, the sum of $136,911 86, will be due to, 
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them on the 10th of February, 1854, as appears from the statement of interest 
annexed to their petition; that Abner Robinson, whose estate is legally repre- 
sented by Adam Beatty, died several years since; and that they exhibit against 
his estate a title and evidence of debt to the amount of $148,510 50, with in- 
terest, importing a confession of judgment and a special mortgage and privilege 
on the property described in their petition. The petition concludes with a 
prayer for an order for the seizure and sale of the property to satisfy their de- 
mand. 

The order prayed for was granted on the 28th of December, 1853, for 
the sum of $136,911 80; with ten per cent. per annum interest thereon from 
the 10th of February, 1854, until paid, and $250, charges for copies of records 
and acts filed with the petition. The defendant has appealed from this order of 
seizure and sale, and assigned for its avoidance, as errors apparent upon the 
face of the record, ist. That ‘there is no authentic evidence of the transfer to 
J. Fowler or his heirs of the mortgage granted to W. Bogart & Co., on which 
the order of seizure was taken.” This objection is well taken. The inventory 
of Fowler’s estate is not in evidence. The endorsement of W. Bogart & Co. is 
a matter in pais, of which the act of mortgage contains no proof; nor is there 
any authentic evidence of the transfer from them to the plaintiffs before us. It 
is well settled that the endorsce of a note secured by mortgage is not entitled to 
executory process against the mortgagor, without authentic evidence of the 
transfer to him both of the note and mortgage. 12 R. 239, 18 L. 515, 6 N. 
S. 531,4L. 821. 2d. “There is no authentic evidence of the capacity of the 
parties as heirs and agents and attorneys of heirs in which they assume to act in 
this case.” There is no authentic evidence in the record of the alleged agency of 
John L. Dufief, James J. Fowler and John H. Skinner. Itis true there is an alle- 
gation to that effect in the petition on which the judgment putting the heirs of Fow- 
ler in possession of his estate is based, but we think this is insufficient, inasmuch 
as nothing shows that the principals intended to confer on their agents under 
the alleged powers of attorney, any other authority than that which was ne- 


cessary to accomplish the object for which those proceedings were instituted, 
4 A. 61, 5 A. 117, 2 A. 491. 


We may also observe there is no authentic evidence of interruption of 
prescription. Union Bank v. Dosson, 7 An. 550. 

The view which we have taken of the case renders it unnecessary to notice 
the other objections. 

It is therefore ordered and decreed that the order of seizure and sale in this 
case be set aside and avoided at the plaintiffs and appellees’ costs. This decree 
to be without prejudice to the rights acquired by the purchaser under the 
order of seizure and sale already executed. - 

In this case it is ordered that the decree be amended s0 as to read as follows . 

It is therefore ordered, adjudged and decreed that the order of seizure and 
sale granted by the Judge @ quo be set aside and avoided, the plaintiffs and ap- 
pellees to pay the costs of both courts, and this decree to be without prejudice 
to the rights acquired by the purchaser under the order of seizure and sale al- 
ready executed. 
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Joun Wuuusams v. Piven & Co.—Grant & Barron, Intervenors. 


P. & Co. shipped to Y. in New Orleans a lot of cotton, the proceeds of which were to be forwarded to G. 
& B. of New York. This arrangement was acceded to by G. & B., who wrote to the consigneesprior 
to the attachment, to remit to them the proceeds of sale. Held: The cotton could not be attached 

as the property of P. & Co. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Benjamin, Bradford & Finney, for plaintiff. J. Livingston, for intervenors 
appellants. 
Ocpex, J. This suit was brought by attachment against F. D. Piner & Ira 
McKinney, and against the commercial firm of F. D. Piner & Co., of which 
the said Piner & McKinney are alleged in the petition to be the sole members. 
R. Yeatman & Co., cited as garnishees, and required to answer whether they 
had effects in their hands belonging to F. D. Piner and Jra McKinney, or to 
one of them, or to the firm of F. D. Piner & Co., answered negatively, with a 
qualification to the following effect: that they had received eighty-seven bales 
of cotton under a bill of lading annexed to their answer ; that they had received 
a letter from Grant & Barton, of Philadelphia, (through their agent,) whose 
names appear on the bill of lading, and that by said letter they were given to 
understand that the cotton was shipped by Hastings & McCracken for the firm 
of Piner & Fiser, for account of the parties mentioned in the bill of lading, and 
that by the letter they were requested to forward to Grant & Barton the pro- 
ceeds of the cotton shipped for their account. The garnishees stated further, 
that since the attachment had issued, they had received a letter from /. D. 
Piner, surviving partner of Piner & Fiser, informing them of the shipment and 
requesting them when the cotton was sold to forward checks for the proceeds to 
the houses mentioned in the bill of lading. A memorandum in the bill of lad- 
ing shows that 17 bales of the 87 were shipped for account of Grant & Barton, 
New York, who, as intervenors, have set up a claim to the proceeds of the sale. 
The plaintiff’s petition was filed June 22d, 1852, and the attachment was 
levied on the same day. The bill of lading is dated at Cold Water, in the State 
of Mississippi, April 20th, and the garnishees state the cotton was received on 
the Ist of May. By the evidence, it appears that they use two separate and 
distinct firms in Mississippi, of Piner & Fiser, and F. D. Piner & Co., the lat- 
ter being composed of /. D. Piner and Jra McKinney. F. D. Piner was also 
one of the firm of Piner & Fiser. The latter firm of Piner & Fiser were in- 
debted to Grant & Barton, of Philadelphia, who held their note at the time of 
this transaction, past due, for the sum of $516 25. Jra McKinney, who testi- 
fies in the case, states: ‘The firm of Piner & Fiser, by M. D. Fiser, made an 
arrangement with me as the firm of F. D. Piner & Co., to pay to Grant & Bar- 
ton the proceeds of seventeen bales of cotton, by which arrangement F. D. 
Piner & Co. let Piner & Fiser have the 17 bales of cotton, which I caused to 
be shipped at the instance of M. D. Fiser, with other cotton, to Cold Water, to 
Hastings & McCracken, shipping merchants, and which I entrusted them to 
ship to R. Yeatman & Co. New Orleans, on account of Grant & Barton.” This, 
it is contended by the counsel for the intervenors, was an agreement between 
the two firms, for the benefit of Grant & Barton, the creditors of Piner & 
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Fiser, which, according to Article 1884 of the Civil Code, Grant & Barton, 
although not parties to it, have a right to enforce; and the case of Bonnefe & 
Oo. v. MeLane, 5th Ann. 225, is relied on in support of that position. If there 
was no proof of the arrangement in favor of Grant & Barton having been accept- 
ed by them previous to their attachment, it might perhaps still be contended 
that F. D. Piner & Co., to whom the cotton at first belonged, having come un- 
der the obligation towards Piner & Fiser, of shipping it to New Orleans, to be 
sold for the benefit of Grant & Barton, that the cotton, having been thus 
shipped in pursuance of the agreement, the consignees, Yeatman & Co., held 
it and the proceeds of it when sold, in trust for Grant & Barton, for whose be- 
nefit the agreement was made; that by recciving the cotton under such a bill 
of lading, Yeatman & Co. accepted a trust in favor of a third person, from 
which they would not have been discharged by paying the money over to 
either F. D. Piner & Co. or to Piner & Fiser, without the consent of Grant & 
Barton, or without having first notified them of their acceptance of the trust, 
and permitting a sufficient time to elapse from such notification to justify the 
belief that Grant & Barton did not design to avail themsclves of the benefit of 
the stipulation in their favor. We are relieved, however, from the necessity of 
deciding that question, because from the answers of the garnishees, it appears 
that Grant & Barton did accept the arrangcemcnt which was made in their favor, 
and wrote a letter to Yeatman & Co., requesting them to forward the procceds 
of the cotton. That the letter written to this effect, by Grant & Barton, was 
received by Yeatman & Co. prior to the attachment, we think may be inferred 
from the answers of the garnishees. They state first, that such a letter had 
been received from Grant & Barton, without saying whether it was received 
prior or subsequent to the attachment, and immediately afterwards proceed to 
say, that since the attachment issued in the case, they had received a letter from 
the surviving partner of Piner & Fiser, informing themof the shipment. The 
cotton was shipped two months previous to the attachment. Ample time had 
intervened for Grant & Barton to reccive information of the arrangement in 
their favor and instruct Yeatman & Co. on the subject, before the attachment 
was levied. The garnishees, by stating that the letter from F. D. Piner was 
received since the attachment, left it to be inferred that the letter from Grant 
& Barton had been reccived prior to that time. At all events, it was the duty 
of the plaintiffs, under these circumstances, if they thought it left doubtful by 
the answers, to have given the garnishees an opportunity to explain. They 
were mere stakeholders, and had no interest to answer evasively. 

There being no charge of fraud or combination between any of the parties 
to the injury of the plaintiffs, we think, on legal principles, the intervenors are 
entitled to a judgment in their favor for tlie proceeds of the seventeen bales of 
cotton received by the garnishees for their account. 

It is therefore decreed, that the judgment of the Court below, as regards the 
claim of the intervenors, Grant & Barton, be avoided and reversed, and that 
there be judgment in favor of said intervenors against F. D. Piner, as member 
of the firm of Piner & Fiser, for five hundred and sixteen dollars twenty-five 
cents, with seven per cent. interest from Feb. 7th, 1852, until paid; that the 
plaintiff's attachment as regards the seventeen bales of cotton in controversy 
be dismissed, and that the proceeds of said cotton, in the hands of the gar- 
nishees, R. Yeatman & Co., be applicd to the payment of the judgment: in 
favor of the intervenors—the costs in both courts to be paid by the plaintiff and 
appellee. 











NEW ORLEANS, APRIL, 1855; - 


W. R. Wiper v. Frankurn’s Execvror. 


The court in this case refused to enforce a claim which was stale, and which had the appearance of 
being “ trumped up” against a dead man’s estate. 


PPEAL from the District Court of the parish of West Feliciana, Merrick, J. 
Ratliff, for plaintiff and appellant. Brewer & Collins, for defendant. 
Bocaanay, J. This is a claim for work and labor done, presented under 

circumstances $2 suspicious that two District Judges have rejected it. 

The petition, filed in April, 1848, declares that plaintiff constructed im 1837 
or 1838, for Jsaac Franklin, on his plantation, two patent cisterns, value four 
hundred dollars, for which he was never paid. The proof in support of the 
claim is the testimony of two witnesses, each proving a different conversation , 
said to have taken place betveen plaintiff and Jsaac Franklin, in March or 
April, 1846, in New Orleans, both conversations being of the sime import, 
to-wit; that Wilder claimed of Franklin eight hundred dollars for the work 
which forms the object of this suit; that Franklin contended four hundred 
dollars was all that it was worth; that it was finally agreed between the parties 
that four hundred dollars should be paid, and received in full of the claim; and 
that Franklin promised to pay that sum on his return from his plantation, 
which would be in a fev days. Franklin died on his plantation a short time 
afterwards —never having returned to town. The executor of Franklin pleads 
the general issu2 and prescription. The District Judge in his decision has 
commented with much reason, on the staleness of this demand. So longa 
period indeed had elapsed between the performance of the work and the ju- 
dicial demand of payment, that plaintiff had forgotten, as his petition shows, 
in what year the work had been done. Taking the latest year mentioned by 
him, (1838) he suffered eight years to elaps> before making any demand of 
payment of his debtor, one of the wealthiest men in the State: and at that late 
period, although his debtor confesses a certain sum duc, which he, plaintiff, 
agrees to accept in full of his demand, the plaintiffs takes the precaution to 
have the acknowledgment and settlement repeated in the presence of different 
witnesses, without exciting any remark from Franklin, either as to the long 
period which had elapsed since the debt was incurred, or the pertinacity with 
which it was thus suddenly pressed. It is evident that both of the respectable 
District Judges who have passed upon this claim, regard it as trumped up and 
fictitious. 

The evidence in support of it is pretended verbal admissions, the weakest 
kind of proof. These admissions come, moreover, from a mouth that is closed 
in death. Contradiction is, therefore, doubly impossible. 

There is one circumstance about the evidence of the witnesses, by which the 
plaintiff has sought to establish his claim, that has particularly attracted our 
notice. The petition declares upon a contract for building two patent cement 
cisterns, “for which they (Routh and Franklin) agreed to pay petitioner two 
hundred dollars each.” Yet the witness Lockwood says, ‘“‘I was present when 

W. R. Wilder made a demand on Mr. J. Franklin, for cisterns built on his 
plantation, in West Feliciana. I know that Mr. Wilder’s account amounted 
to near eight hundred dollars, and that Mr. Franklin refused to pay that 
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amount ; they compromised after considerable talk. Mr. Franklin agreed to 
pay four hundred dollars, and that Wilder must look to Routh for the balance.” 

And the witness, 0’ Blennis, deposes as follows : “I know that plaintiff built 
the cisterns on the plantation of Franklin and Routh. When Mr. Wilder 
presented his claim against Mr. Franklin, amounting to nearly eight hundred 
dollars, Mr. Franklin objected te pay the whole amount, but said that he ac- 
knowledged that four hundred dollars was for work that he was willing to pay 
for—and he told to Mr. Wilder, that he was to look after Mr. Routh forthe 
balance.” Thus, each of plaintiff’s witnesses declares his knowledge that plain- 
tiff’s account amounted to near eight hundred dollars, while the plaintiff alleges 
in the petition that the price contracted for, was two hundred dollars per 
cistern, making a total price of only four hundred dollars. 

On the whole, we think that the Court of the first instance has done justice 
in rejecting the plaintiff's demand. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be affirmed with costs. 





James Dauzett v. Sreampoat Saxon. 


Defendant received on board a quantity of molasses, to be delivered at the port of Louisville and re- 
shipped thence to Pittsburg. The molasses was discharged at Portland, within the corporate 
limits of, but about two miles below, Louisville, and, while there, were damaged by a sudden rising 
oftheriver. JZ/Zeld: That under the evidence received without objection, of a usage of discharging 
Pittsburg freights at Portland, and under the proof that defendant made all reasonable endeavors 
to protect the molasses while at Portland, and to re-ship it, the boat was not responsible for the 
damage. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Hamner & Hays, for plaintiff and appellant. Wolfe & Singleton, for 
defendant. 

Ocpex, J. The plaintiff shipped on board the steamboat Saxon 300 barrels 
of molasses, to be delivered at the port of Louisville, and to the captain of the 
steamer Saxon or his assigns. The bill of lading also contained a clause in the 
following words: ‘Steamer Saxon agrees to re-ship at Louisville, to J. Dalzell 
at Pittsburg, on the best terms she can, without extra charge for re-shipping.” 

The molasses was landed in Portland, which is within the incorporated limits 
of Louisville, and, by a sudden rise in the river, before it could be re-shipped, a 
part of it was so much damaged that the agent of the consignee at Pittsbnrg 
would not receive it. This suit is brought to recover the value of the mo- 
lasses, which was not re-shipped under those circumstances, and for damage 
occasioned by the overflow to that part of the consignment which was received 
at Pittsburg. It is shown by the evidence that it is usual for boats to discharge 
at Portland cargoes intended for immediate shipment to ports above Louisville, 
and it is shown that the agent of the boat at Louisville, without delay, engaged 
a steamboat at Louisville to take the molasses to Pittsburg; that the captain of 
the other boat on which the molasses was to be re-shipped, did not comply 
with his agreement, and that shortly after, the river rose so rapidly, that, with 
every exertion, it was impossible to prevent the loss which occurred. 
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We think the bill of lading, under the circumstances, and evidence of usage Danes 
received without objection, was satisfied by a delivery on the wharf at Port- Sreaun’r Saxon. 
land, and that all was done that could have been reasonably expected to pro- 
cure a re-shipment of the molasses to its port of destination. The loss was 
occasioned by an inevitable accident, for which the owners of the Saxon, as 
bailees, cannot be rendered liable. Story on Bailments, § 25. 

It appears, however, that there were savings, for which the defendants are 
liable. They sold the molasses which the consignee refused to receive, and are 
liable for the amount realized by the sales, after deducting such charges as they 
are entitled to make. 

Their counsel expresses a willingness that a judgment should be rendered 
against them for such amount as the plaintiff may be entitled to recover on 
that score ; but the evidence does not enable us to decide what the amount is, 
The petition contains a prayer for general relief, under which the plaintiff is 
legally entitled to recover the savings ; and as the defendants, who alone could 
have furnished satisfactory evidence on this subject, have not enabled us to 
dispose of the case finally, it must be remanded at their cost. 

It is therefore ordered and decreed, that the judgment of the court below be 
affirmed, so far as to exonerate the defendants from liability for the loss and in- 
jury to the molasses, and that the case be remanded for a new trial as to the 
liability of the defendants for the proceeds of the molosses sold by them—the 
defendants and appellees to pay the costs of this appeal. 


Tue Srate or Lovrstana v. C. D. Porrer, et al._ 


Where there is no bill of exceptions in the record, and no assignment of error apparent on the face - 
of the record, the judgment of the District Court will be affirmed. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
Isaac E. Morse, Attorney General, for plaintiff. 0 Neal, for defendants, 
appellants. 

Voorutes, J. The defendant was convicted of manslaughter, and sentenced 
to five years’ imprisonment at hard labor, and toa fine. He has appealed 
from that judgment. 

On the trial of the cause in the court below, no bills of exception appear to. 
have been signed. And in this court the appellants’ counsel has made no as- 
signment of errors of law apparent upon the face of the record, nor made any- 


points or argument. We have been unable to perceive any error of law ap: 
parent on the face of the proceedings. 


It is therefore ordered, that the appeal be dismissed. 
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Crry or New Orveans v. Toe Mecnanics’ Society. 


An association “ to relieve the wants, comfort the suffering, and promote the happiness 6f their fel- 
low-creatures,” is a charitable society, and exempt from taxation. ; 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Labatt & Eustis, for plaintiffs. Mott & Frazer, for defendants and ap- 
pellants. 

Ocpex, J. The defendants are appellants from a judgment rendered against 
them for the amount of a tax on real estate used by them for the purposes of 
their association, which the city claims the right to collect. 

The defence is, that the property of the defendants is exempt by law from 
taxation. The case turns on the question recently decided in the case of 
Catholic Society for Religious and Literary Education v. The City of New 
Orleans, in which we held that the City could not legally collect taxes assessed 
on property exempted from taxation under the Act of the Legislature of 3d May, 
1847, entitled “ An Actto provide a revenue for the support of the government of 
this State.” The Mechanics’ Society is a charitable institution. In 1850, the State 
made a donation to the society of a piece of ground, for the purpose of con- 
structing thereon buildings for a library, lecture-room, and cabinet of natural 
history and mechar.ical inventions, and for a course of lectures on the physical 
sciences. The property is exempt from taxation under the 3d and 4th Sections 
of Article 2d of the Act of the Legislature referred to, which exempts from tax- 
ation lots and buildings used for purposes of education and for charitable insti- 
tutions for_the relief of indigent and afflicted persons. The objects of the as- 
sociation are expressed in the preamble of their Constitution to be “to relieve 
the wants, comfort the sufferings, and promote the happiness of their fellow- 
creatures.” 

The defendants come clearly within the operation of both sections of this 
article, and their property has been illegally assessed for taxes by the city. 

It is therefore ordered and decreed, that the judgment of the court below be 
avoided and reversed, and that there be judgment in favor of the defendants, 
with costs in both courts. 


> 





THORNHILL, for the use, &c.,° v. Ltoyp & Frierson. 


Where plaintiff claims $300 and ten per cent. damages; but alleges no ground on which damages 
are claimed, and offers no proof in support of the damages, the claim for damages will be re- 
garded as nominal, and the Supreme Court is without jurisdiction in such case. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Chilton & Perkins, for plaintiff. Wolfe & Singleton, for defendants and 
appellants. 
Suen, C. J. The suit is for $300, with interest from judicial demand, and 
ten per cent. damages upon a draft drawn by D. J. Hildebrand, upon the de- 
fendants, a New Orleans firm, requesting them to place to the credit of 8. F. 
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Thornhill, with Thornhill & Co., who are residents of New Orleans, the bal- 
ance of the proceeds of the drawer’s cotton. It is alleged that the proceeds 
were three hundred dollars, that the draft was presented by plaintiff at New 
Orleans to the drawees, who promised to pay it within ten days, but that on due 
presentment they refused to pay. There is a simple demand for the ten per 
cent. damages, and without any suggestion whatever of the ground on which 
a right to recover damages from the acceptor is based. No grounds of such 
right being alleged in the petition, no liability therefor, by the acceptors be- 
ing by law implied, and there being no evidence whatever adduced at the trial in 
support thereof, we must consider the claim of damages by which the amount 
is swelled beyond $300, and which was disregarded by the judgment below, 
as merely nominal, and‘ the Court consequently without jurisdiction. See Con- 
stitution, Article 62. Red River Railroad y. Williams, 16 La. 183. Copley v. 
Ross, 1 Annual, 311, and cases there cited. 
Appeal dismissed at costs of appellant. 


H. W. Patrrey, for the use, &c., v. B. Marteny. 


The Register of Conveyances is not responsible in damages, to a purchaser at Sheriff's sale, on ac- 
count of his false certificate, that the title to the land sold was in the defendant in execution, 
wherthe parchaser ought net to have been misled by the certificate, and when his own chain of 


title afforded him the means of knowing, that he held previously, a title good as against the one 
sold. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Hamner & Hays, for plaintiff and appellant. LeGardeur, for defendant. 

Vooruies, J. The defendant, who is the Recorder of Conveyances for the 
city of New Orleans, is sought to be made responsible to the plaintiff, who sues 
for the use and benefit of William H. Garland, tutor of his minor children, 
in the sum of $2,100 for damages. 

The record shows that a writ of seizure and sale was issued on a judgment 
at the suit of Alfred Mouchon v. Paul Mouchon, tutor, &c., in virtue of which 
a lot of ground, situated in the suburb Annunciation, together with the build- 
ings and improvements thereon, was levied upon as the property of the de- 
fendant in execution, and, upon a certificate of non-alienation from the office 
of the Recorder of Conveyances, was adjudicated to the plaintiff for the sum 
of $2,100. On the 16th October, 1845, this lot was sold by the syndic of 
Paul Mouchon to James Grimshaw, who conveyed the same to J. G. Bernard, 
under whom Mrs. Frances M. Garland, wife of William H. Garland, held by 
virtue of a deed of sale, dated the 25th June, 1850. ‘The record contains the 
following admissions: “ H. W. Palfrey purchased the property at Sheriff’s 
sale without knowing it was the same held by Mr. and Mrs. Garland. Having 
ascertained it was the same, he agreed with Mr. Garland that he was to take 
his place as purchaser, and pay the sheriff; for this purpose Mr. G. consulted 
Mr. Hunt and afterwards paid the moncy to the sheriff or furnished the 
amount for me to pay him. Mr. G., Mr. Hunt and myself were together in 
the Sheriff’s office where the money was paid, and Mr. Bermudez, attorney of 
plaintiff in the case, was also waiting there to receive it. In conversation with 
Mr. Garland, I told him that I considered the new title a good one, and his 
title as invalid. For this reason he decided on taking my place.” 
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It is obvious from this state of facts that Henry W. Palfrey had full 
knowledge of the antecedent alienation, and, in consequence of which, ceded 
his bargain to Mr. Garland, by whom the price of adjudication was paid. Not 
having sustained any injury from the error committed by the Recorder of Con- 
veyances in his certificate, it is clear, therefore that he has no just or legal 
ground of complaint. Garland being then the real purchaser at the Sheriff’s 
sale, it is evident that he could not have been misled by the certificate of the 
defendant’s deputy, because at the time and previously, he must have been 
aware of Paul Mouchon’s divestiture of title to the same property; nay he 
himself or his wife, was the owner of it by the outstanding title, as to the exis- 
tence of which, the plaintiff alleges he was induced in error through the de- 
fendant’s fault. 2 An. 265. 

-It is, therefore, ordered and decreed that the judgment of the District Court 
be affirmed with costs. 

A re-hearing is asked in this case. But we see no reason to change the judg- 
ment. In saying that Garland was not misled by the certificate, our meaning 
would, perhaps, have been more properly expressed, if we had said, he ought 
not to have been misled. Hlis own chain of title afforded him the means of 
knowing that his title was good against the plaintiff in execution. 

Re-hearing refused. 


~~ ~ 
— eee a. 


D. A. Wocan v. W. W. Tuompson. 


A specific return of “ Vullabona” on execution against the defendant is not necessary to fix the 
liability of the surety on appeal bond. 

Where there has been a change in the condition of the defendant, so that the creditor cannot take 
out execution, or make a levy under execution, the liability of the surety on the appeal bond, is at 
once fixed. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Goold & Stansbury, for plaintiff. Emerson & Huntington, for defend- 

ant and appellant. 

Bucnanan, J. This appeal is taken by the surety on an appeal bond, from 
a judgment against him after execution against his principal, which was re- 
turned unsatisfied, “the defendant having obtained a stay of proceedings 
against his person and property from the Third Judicial Distriet Court, for the 
parish of Jefferson.” The appellant relies upon the phraseology of the 20th 
section of the Act of 1839, (page 170 of the session Acts) requiring the specific 
return of “nulla bona” to fix the liability of the surety on an appeal bond; 
and he quotes the overruled case of Chalarou v. McFarlan, in 9th La. Rep. 
But the law and the decisions upon this matter were fully reviewed in Ally v. 
Hawthorn, ist Annual, page 122; and we adhere to the doctrine there enunci- 
ated, that if the creditor cannot take out an execution or make a levy under 
an execution, by reason of a change in the condition of the judgment debtor’s 
estate, which prevents its beipg reached by that process, the liability of the 
surety on the appeal bond is immediately fixed. 

Judgment affirmed with costs. 
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V. Txompson v. Toe Genera Moutvat Insurance Company or New 
York. 


A verdict of a jury for plaintiff in accordance with a former judgment of the District Court in the 
same case, upon a doubtful question of fact ; held to be sufficient to authorize an affirmance by 
the Supreme Court of a second judgment based upon the verdict, though the plaintiff failed to pre* 
sent clear and indisputable proof of a right to recover. 


PPEAL from the Fourth District Court of New Orleans, Zarwe, J. 

C. Roselius, for plaintiff. Edward Briggs, for defendant, appellant. 

Bucwanan, J. (Siew, C. J., and Open, J., dissenting). This is an 
action on a policy of insurance, to recover a loss by fire. The case was 
on appeal in this Court before our predecessors, from a judgment rendered 
in the Court below in favor of the plaintiff. They remanded the case 
for a new trial, and in the opinion delivered by Justice Rost, he says, ‘“ This 
case presents mere questions of fact, and if there was in the record, positive 
evidence of the main fact upon which it turns, to-wit: that all the furniture 
alleged to have been destroyed by fire, for which the indemnity was claimed, 
was in that part of the house where the fire occurred, we could not interfere 
with the judgment.” 

On the return of the case to the Court below, the plaintiff prayed for a trial 
by jury, and after receiving additional evidence of the second trial, the jury 
returned a verdict in favor of plaintiff. The defendants, after an unsuccessful 
attempt to obtain a new trial, have taken this second appeal. 

On examination of the evidence, we are not satisfied that the verdict is so 
manifestly erroneous, as to authorize us to disturb it. The evidence on the 
part of the defendant, is of a nature to create a doubt in the mind, whether 
some of the articles for which indemnity is claimed, were consumed by the 
fire. There is, however, positive evidence that these articles were in the house 
and stowed away in the attic, previous to the fire; and there is no evidence 
from which it could be inferred that they were removed before the fire, except 
the negative testimony of witnesses, who state that they could discover no 
signs in the rubbish, that such articles had been consumed. This evidence did 
not satisfy the jury, and has not produced such a conviction in our minds as to 
induce us to release the defendants from their undertaking to indemnify the 
plaintiff, in the face of the verdict of the jury. The whole case has been the 
subject of our anxious and protracted consideration ; but the majority of the Court 
is of opinion, that in a doubtful question of fact, it is the safest course to abide 
by the decision of the jury, upon a case remanded, when that decision affirms 
the previous judgment of the Court of the first instance. The Judge and jury 
in the District Court saw and heard the witnesses, their reiterated decision in 
favor of plaintiff, has given to her claim a sanction, which in our view supplies 
the want of entirely clear and indisputable proof. 

Judgment affirmed with costs. 

Voorntss, J., and Sporrorp, J., concurring. Siipe.y, C. J., and Ocpen, J., 
dissenting. 




























SUPREME COURT OF LOUISIANA, 


'A. D. Prernas v. F. Muuier, Syndic, &c. 


A court will net arrest the execution of legal process for matters dehers the record, witheut bond and 
affidavit of the party asking relief 

But where the process of the court appears on the face of it to have been wrongfully issued, the court 
will at the mere suggestion of the party liable to be injured, arrest such process ; and in such case 
ft is not irregular to order a provisional stay ef execution pending a rule to quash. 

The pendency of an action to annul a supposed judgment, is no bar to a rule to quash a fi. fa. which 

issued thereon. . 












PPEAL from the Third District Court of New Orleans. Kennedy, J. 
J. & E. Bermudez, for appellant. F Buissonand C. Redmond, for appellee. 
Bucuanay, J. Thisisan appeal taken from a judgment dismissing a rule to 
quash an execution issued by the clerk at the instance of a syndic of an insolvent 
estate against a mortgagee, creditor of the estate fora contribution to pay privi- 
leged debts. The whole proceeding on the part of the syndic is of the most extra- 
ordinary kind. The record shows that Thomas Duplessis sued his creditors in the 
parish court of New Orleans in the year 1838 and surrendered a large amount 
of real estate, upon which there was a sum exceeding its market value, due to 
Duplessis’ vendors. The property was sold by the syndic and adjudicated to 
the mortgagees. Two tableaux were filed by Valerein Allain and Joseph Le- 
carpentier, syndics; the first in 1840 and the second in 1842. The tableau 
filed by the syndic Lecarpentier on the 7th March, 1842, showed an amount of 
$47,401 17 sales at auction of mortgaged property, all adjudicated, as above 
said, to the mortgagees. The privileged debts amounted, according to the same 
tableau, to $7429 76, of which $3041 46 were defrayed by cash in hand, leav- 
ing a balance unsatisfied of $4388 30; to satisfy which, the tableau levied a 
contribution of 9} per cent upon the mortgagee creditors who had purchased 
at syndic’s sale, but who had paid nothing on their bids. Subsequently to that 
tableau, to wit: on the 3lst July, 1843, Hewlett & Cenas, auctioneers, sold at 
auction by order of the syndic Lecarpentier, certain other property purchased 
by the insolvent from one Piernas ; and at this sale Piernas became the purcha- 
ser for the nominal price of $610, nothing being paid, inasmuch as Piernas had 
a mortgage and privilege of vendor. Many years having elapsed, and the syn™ 
dic, Leearpentier, being dead, a meeting of creditors, convened for the purpose, 
appointed one Felix Milliet syndic, one of the first acts of whose administration 
was to obtain from Piernas an obligation (dated the 31st May, 1851,) in which 
it is set forth that “in consideration of a confirmatory act of sale of the present 
date, wherein Feliz Milliet of this city in his capacity of syndic of the creditors 
of Thomas Duplessis confirms a sale of property made to me (Piernas) at pub- 
lic auction by Hewlett & Cenas, auctioneers, on the 31st July, 1843, I, the un- 
dersigned, Albert D. Piernas, also of this city, do hereby obligate and ackuow- 
ledge myself bound to the said Feliz Milliet, syndic as aforesaid, to pay my 
share in the privileged costs in the failure of said Duplessis as they are now or 
may hereafter be determined by the proper courts of this city and parish.” 
On the 12th May, 1852, the syndic Milliet having drawn from the Louisiana 
State Bank a sum of $99 28, balance deposited to the credit of the late syndic, 
Joseph Lecarpentier, filed a tableau of distribution, in which he placed on the 
credit side thé said balance of $99 28, also the price of adjudication to Piernas 
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at Hewlett & Cenas’ sale, $610, and on the debit side charged privileged debts, 
principally taken from the old tableau of Lecarpantier, making an aggregate 
which exceeded by $711 42 the amount of cash ($99 28) in the syndic’s hands, 
and at the bottom of the tableau is a memorandum charging Piernas with the 
whole of that balance, as a contribution upon his bid, although exceeding by 
$100 the whole amount of his bid. 

This tableau was advertised and in due time homologated ; and in July, 18538, 
a fieri facias was issued from the court where the proceedings were pending, 
commanding the sheriff to demand of Albert LZ. Piernas the sum of $711 42 
“for the balance which he has to pay agreeably to the terms of his obligation 
filed on the 12th May, 1852, and homologated so far as not opposed on the 26th 
May, 1852, and also one dollar and ten cents of this writ, which Feliz Milliet, as 
syndic of the creditors in this case, lately recovered by judgment of the said 
court, and if he shall not pay the same after legal demand, that then you shall 
cause the same to be made, &c.” 

This writ of fieri facias was returned 18th November, 1853, “ stayed by order 
of plaintiff.” On the 25th November, 1854, an alias jfieri facias of the same 
tenor was issued; and on the 16th December, 1854, the district court granted, 
on motion of Piernas, a rule upon the syndic to show cause why the alias jeri 
Jacias should not be quashed and annulled as having been “issued illegally and 
without right.” In granting this rule nisi, the court ordered a provisional sus- 
pension of the execution of the writ. To this rule the syndic filed exceptions, 
the third of which is as follows: “ That plaintiff in rule is also plaintiff in a 
suit No. 6740 of the docket wherein on various grounds he prays that the judg- 
ment for the enforcement of which the fi. fa. is arrested by said rule be avoided 
and annulled. That this rule anticipates the trial of said suit and a favorable 
judgment for plaintiff.” After hearing, the court sustained this exception and 
dismissed the rule ; from which judgment a suspensive appeal has been granted 
by the district court, notwithstanding an effort onthe part of the syndic to make 
the appeal devolutive ; that court being of opinion “ that the real justice of the 
case entitles the defendant in execution to protection. 

In this court the appellee has relied altogether upon the technical ground that 
the fieri facias could not be stayed except by process of injunction. 

As a general rule, and where the relief of a supercedeas is asked upon mat- 
ters which do not appear upon the face of the proceedings, a court will not 
make an order to arrest the execution of process issued by the clerk, without 
an affidavit, and a bond given to secure the party who is interested in having 
the process executed, from the damages which he will probably suffer by the 
order, if wrongfully obtained. But when the process of the court appears on 
the face of it, to have been wrongfully issued, as for instance when a fieri facias 
has been issued by the clerk without a judgment to support it, the court has 
an undoubted right to interfere, and on the suggestion of the party injured, or even 
exproprio motu to arrest such unlawful proceedings. All judges possess the 
powers necessary for the exercise of their respective jurisdiction, although the 
same be not expressly given by law. C.P. Art. 130. The district judge evi- 
dently viewed the case in the light here presented. See his remarks in over- 
ruling exceptions to the action of nullity. Also his reasons for dismissing the 
syndic’s rule to set aside the suspensive appeal. Again, what damages can the 
syndic suffer by the provisional stay of the execution? He is the representa- 
tive of all the creditors alike. In thiscase he has no interest of his own, for 
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he is nota creditor, and never wasa creditor of this estate, but has been ap- 
pointed without giving security, and for what purpose does not very clearly ap- 
pear, unless it be to enforce a certain judgment against Blossman and Duplessia, 
which seems to be the only asset remaining to this estate, all the rest having 
been exhausted many years before his appointment. We have only to enquire 
then, whether the pendency of the suit for what is called nullity of judgment, 
was any bar to the stay of proceedings ordered by the district court on the 16th 
December, 1854. We are of opinionthat it was not. On the 5th of the same 
month, the district Judge had expressed himself as follows, in deciding upon 
exceptions to the action of nullity. 

“T incline to the opinion that the memorandum at the foot of the tableau homo- 
logated in 1852 is in no sense a judgment against the plaintiff, and that there is 
therefore nothing to annul in which he has an interest. If such be the case, he 
might nevertheless under the prayer for general relief, have it declared by the 
court that it is not a judgment, and that no execution could legally issue under 
it.” 

Such being the impression of the learned judge, there was nothing inconsis- 
tent with the pendency of theaction of nullity, inthe rule nisi which he granted 
a few days afterwards to quash the fiert facias and the provisional order to stay 
proceedings pending the decision of the rule. 

It is therefore adjudged and decreed, that the judgment appealed from be 
reversed, that the rule of appellant of the 16th December, 1854, be made abso- 
lute, and the fieri facias mentioned in said rule be quashed and annulled ; the 
syndic, Felix Milliet, to pay costs in both cases. 


J. Tecart v. T. C. McCates, et al. 


It is incumbent on a tutor to show that he has used due dilligence to collect the assets of the admin- 
istration with which he is charged, or he will be held persénally liable. 

A tutor cannot, without the advice of a family meeting, encroxch upon the capital of the minors 
in his hands, for their support, education, or even subsistence. C. C. 3438. 

One who being made a party to an appeal, answers, adopting the allegations and prayer of the ap- 
pellant’s petition, but without having himself appealed, is not entitled to relief. 


PPEAL from the Parish Court of West Feliciana, Weems, J. 

Ratliff, for plaintiff and appellant. Bowman & Mayo, appeared in the 
Parish Court for the defendants. The record does not disclose by what coun- 
sel defendant was represented in the Supreme Court. 

Voorutes, J. On the death of Patrick Tegart, Edward Story was appointed 
and qualified as tutor to his minor children, Edward and Joseph Tegart. Dur- 
ing his administration as tutor, Edward Story died, and was succeeded in his 
trust by John Seveny, who having also died shortly afterwards, was succeeded by 
Thadeus C. McCaleb. The latter instituted proceedings against Samuel M. 
Nesmith, administrator of the succession of Edward Story, deceased, in order to 
obtain the rendition of an account of tutorship, to the minors Tegart. In 
compliance with an order of court, Nesmith filed an account, several of the items 
of which were opposed by McCaleb. On the trial of the cause, the Probate 
Court of West Feliciana, after having sustained the opposition to some of the 
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items, and rejected it as to others, rendered a jairnoitin fivor of McC «2b, 
as tutor, for the sum of $5,230 62, with five por cent interest from the 27th of 
August, 1845, until paid, with the right of a leg:l or tacit mortgage. After the 
lapse of several years, Joseph Tegart having attained the age of majority, took 
an appeal from the judgment thus rendered, and caused te be cited as parties to 
the appeal Samuel M. Nesmith, as administrator of the estate of Elozrd Story, 
deceased, also the legal heirs of the deceased, and those of Tazd:us C. M: Caleb 
deceased. 

The heirs of Edward Story not hiving prayed for an amendment of the 
judgment appealed from, except Edwar/ Tegari, whose claim cannot be exam- 
ined in this form of action, the contestatidn thereupon rests on the ground of 
opposition filed by McCaleb, as tutor, to the account rendered by Nesmith, as 
administrator, which were disallowed by the Probate Court, and these set forth 
in the petition of appeal, as errors apparent upon the face of the reeord. 

The objections set forth in McCaleb's opposition are, that the items 2, 3, 4, 5 
and 6, debited in voucher No. 13, are incorrect and unsupported by proof; that 
the payment of the sums debited in vouchers No. 16, 17, 19 and 20, is not shown 
to have been for the benefit of the minors; that the sum of about $20 was over- 
charged for schooling and clothing; that Story’s succession is liable for Brad- 
ford’s note, not having used proper diligence to enforce its payment; and also 
for the sum of $160 79, the piece of property adjudicated to Marks, for which 
no note was taken as required by the terms of the probate sale. McCaleb also 
objected, that he was not bound to take the note of Sullivan for $4,500 on ac- 
count of the amount due his wards. 

The Probate Court sustained the opposition, except as to items 5 and 6 of 
voucher No. 13, amounting to $163 31, and Bradfurd’s note for $30. We 
have been unable to discover any evidence in the record to sustain the claim of 
$163 31, purporting to be notes charged in Kernan’s account, as voucher No. 13. 
As to Bradford’s note, payable on the first of January, 1838, according to the 
terms of the sale, there is no evidence showing that due diligence was used to 
collect the same either by Story himself duriug his lifetime, or after his death by 
the administrator of his estate. It was clearly incumbent on the latter to have 
shown such diligence to exonerate the estate from liability. 6. N.S. 194,9 L 
48,7 R.477. We are of opinion that these two sums were improperly allowed 
as credit to Siory’s estate. 

The appellant in his petition of appeal has urged, among other objections, that 
ten per cent. interest, as stipulated, on the purchase money from maturity, has not 
been accounted for by the administrator ; and that there is error in the judgment 
in allowing the expenses for the support and education of the minors to be taken 
from the capital. As it is clear that the first ground of objection cannot be con- 
sidered as an error apparent upon the face of the reeord, in the absence of any 
proof to the contrary, we think it may be fairly presumed that the purchase 
money was paid at maturity. Hence the tutor was only accountable for interest 
at the rate of five per cent. per annum, deducting therefrom his commission of 
ten per cent. and the expenses for the support and education of the minors. We 
are of opinion that the other objection is well taken. After deducting the sum 
of $16 '70 as overcharged, the sum of $1,316 62 is charged to the minors for 
schooling, boarding and clothing from the 1st of January, 1837, to the Ist of 
Augnst, 1843. The Civil Code, Article 343, provides explicitly that the expen- 
ses for the support and education of the minor ought never to exceed his 
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revenues, In case of the inefficiency of his revenues to procure him an educa 
tion, the tutor must cause a family meeting to be convened in order to deliberate 
whether it be for the advantage of the minor that something should be taken 
from his capital. In case also that “his revenues should be evidently insufficient 
to procure him subsistence, the tutor, by the advice of the family meeting, may 
be authorized to take from the capital in order to supply his wants.” This 
amount was also impruperly allowed as a credit to the estate of Story. 

The appellant is therefore entitled, in our opinion, to recover from the succes- 
sion of Edward Story, deceased, one-half of the credits thus improperly allowed 
by the court below. 

Edward Tegart being made a party to the appeal, has filed an answer to the 
appellant’s petition, adopting the allegations and prayer therein set forth. Not 
having himself taken an appeal from the judgment, we do not think that he is 
entitled to the relief which he has prayed for. . See the case of 

It is therefore ordered and decreed that the judgment of the court below, so far 
as the same relates to Joseph Tegari, be so amended as, that said Joseph Tegart 
recever from the estate of Edward Story, deceased, in due course of administra- 
tion, the additional sum of $754 96}, with five per cent. interest thereon from 
the 27th of August, 1845, being one-half of the sums in question which should 
have been included in said judgment, and that said judgment, so modified in 
favor of said Joseph Tegart, be affirmed, without prejudice to the rights of said 
Story’s suceession arising from any payments which may have been made on ac- 
count of said judgment since the rendition thereof by the Probate Court, or to 
any rights of subrogation thereto existing in favor of the legal heirs ef Thadeus 
C. Mec Caleb, resulting from payments made by the latter to his wards, and that 
the costs of appeal be paid by said succession of Story. 





Succession or J. A. Penney—Fosrer anp Wirt, v. S. Broom. 


The beneficiary heir is entitled to the administration of a succession, in preference to a creditcr 
though the former be not a resideut of the State. < 

It suffices that the heir be actually present, when the application for the administration is made. ©. 
C. 1085, 1087, 1088. 


PPEAL from the Seventh District Court of East Feliciana, Merrick, J. 
Sawyer, for Foster and wife, appellants. Muse & Hardee, for S. Bloom- 

Bucnanay, J. This is a contest for the administration of a succession opened 
in the parish of East Feliciana, between a beneficiary heir and a creditor. 

Mrs. Foster, a married woman, who claims the administration conjointly with 
her husband, as daughter and beneficiary heir of the deceased, resides in the 
State of Mississippi. But we do not find in this fact, any legal ground of pre- 
ference for the other party, Bloom, who is a member of a commercial firm, hav- 
ing its place of business in Clinton, which firm is a large creditor of the deceased. 
The Article 1035, of the Civil Code, expressly declares, that in the choice of an 
administrator, the preference shall be given to the beneficiary heir over every 
other person, if he be of age, and present in the State. This article does not 
require a residence in the State, but simply the presence of the party in the State. 
We infer her presence in the State, from the fact of her presentation of a peti- 
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tion in her own name, and her offer to qualify personally, as well as from a state- 
ment made by the Judge in his reasons for refusing a new trial, to the effect that 
Mr. Foster, her husband, and who joins in her application, was present in court 
at the trial. The case of the succession of Williamson, 3 An. 262, offers many 
points of resemblance to the present 

As to the right of a female heir to administer, see also the case of Block, 6th 
An. 811. The substantive heir, is of both grades. Besides, the heir in this case 
acts conjointly with her husband, as in the case of Williamson. The Articles 
1037 and 1038 of the Code, are corroborative of the intention of the Legislator 
to give the administration to the heir, whenever that is possible, by extending 
the right even to persons who represent the heir in the capacity of tutors, cura- 
tors, or attorneys in fact. Now by the Act of 1843, chap. 145, p, 97, tutors of 
minors residing and qualified in other States of the Union, are expressly author- 
ized to exercise their functions of tutor, in this State, without being obliged 
even to qualify here. In like manner, the right of executors residing out of this 
State to administer here, is conceded by the act of 1842, p. 302° And it would 
be truly anomalous, if while the beneficiary heir who has his residence abroad, 
might legally claim the administration through an attorney in fact, as he undoubt- 
edly may by Article 1035, yethe could not claim the same in proper person, in 
a petition presented. by him for that purpose. We think the administration 
should have been given to the beneficiary heir and her husband. 

Judgment reversed; and it is adjudged and decreed that Ann L. Penney and 
James A. J. Foster, her husband, be appointed administrators of the estate of 
Sarah Ann Penney, on complying with the lega! formalities: and that the costs 
of the lower court be paid by the estate of said Sarah Ann Penney ; and those 


of appeal by the appellee Solomon Bloom. 


Same Case on Appiication ror Re-HEARING. 


Muse argued: In this case the appellee, S. Bloom, moves the court, for a re. 
hearing upon the following grounds, viz: 


ist. In the opinion the court delivered in this case, there is, in the humble 
opinion of the appellee’s counsel, the following error of law, viz: The cdurt 
have cited, in support of the opinion delivered, the Acts of 1843, chap. 145, p. 
97—tutors of minors, residing and qualified in other States, are expressly author. 
ized to exercise their functions of tutors in this State, without being obliged even 
to qualify here. In like manner (the court eay) the right of executors, residing 
out of this State, to administer here is conceded by the Act of 1842, chap. 1142, 

. 302. 

. May it please the Court, it is most humbly, and respectfully submitted, that it 
is by the special legislation here referred to, that, a non-resident administration has 
been provided for in the cases herein stated. As yet no such legistation has author- 
ized a non-resident administration of Es/aies, in process of settlement before the 
courts of the State; and it would seem most extraordinary that the court should 
establish, by analogy, a non-resident administration of estates, purely and simply, 
in the absence of special legislation—when by the Civil Code, such administratiou 
is not only not provided for, but provided against. On whom, it is respectfully 
asked, could process be served in the administration of an estate represented by 
a non-resident administrator? Would it not be necessary to appoint a curator 
ad hoc tu represent the non-resident administrator !! 

2d. It is respectfully suggested, that there is the following error of fact in, 
the opinion delivered, viz: Although the —— Foster and wife, declare them- 
selves to be residents of the State of Mississippi in their naan the 
court infers that they are present, from the following facts, viz: 1st. “ We infer- 
her presence in the State from the fact of her presentation of a petition in her 
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own name, and her offer te qualify personally, as well as from a statement made 
by the judge in his reasons for refusing a new trial, to the effect that Mr. Foster 
her husband, acted jointly in her application, and was present at the trial.” May 
it please the court, there is nothing, in the opinion of defendant’s counsel, in the 
form in which this non-resident has presented her petition to the court, which 
distinguishes it from the multitude of cases in which non-resident litigants ap- 

rin our courts through their atlorneys at law. Her attorney's name, and not 

r own name is affixed to the petition. To “infer” the presence in the State of 
a declared non-resident, would be, in the poor judgment of appellant’s counsel, a 
most violent presumption, and would doubtless people the State with multitudes 
of litigants, whose feet have never trod the soil of Louisiana. As to the fact, 
that Poster the husband, “ was at the trial,” or in the courthouse, on the day of 
the trial, it is humbly submitted that nothing could be less conclusive of a pres- 
ence in the State in the sense of the code than such a fact, for there is nothing 
more common or reasonable, than that a non-resident litigant, being in reach of 
the courthouse, should be present at the trial. 

It is humbly, and most sériously submitted, that there was nothing before the 
court of the first instance, either in the trial on the merits, or on the trial of the 
motion for a new trial, on which the court of the first instance eould have ren- 
dered a different judgment. All that was done or offered to be done was, solely 
and exclusively, the actings and doings of an attorney at law. No special agency 
or procuration was exhibited from the applicants, neither before nor after the 
trial. All! all! was purely and simply the work of an attorney at law. 


Srorrorp, J. The expression “present in the State,” found in Art. 1035 of 
the Civil Code, and the word “present” in Art. 1114 seem’to have been chosen 
ex industria, and by way of contrast to the common phrase “domiciliated in the 
State.” 

This is rendered more probable by a reference to a statute antecedent to the 
Code, which provided “that all curators to vacant estates and estates ab iniestato 
shall be appointed in the parish where the deceased last permanently resided : 


Provided, however, that the said persons have a domicil within the State.” Act 
March 22nd, 1822, Sec, 1, (Sess. Acts, p. 66.) 

By the Code of 1825, the beneficiary heirs were required to be placed in the 
administration, if they are of age, and present or represented in the State. 

This presence is required, because, otherwise, they could not take the oath 
and give the bond before the proper parish officer, within ten days from their 
appointment. Sess. Acts, 1842, p. 302. 

By complying with these formalities, they subject themselves personally to 
the jurisdiction of the court. 

Like administrators domiciliated in the State, they may absent themselves for 
a time, on the condition that they leave their general and special power of attor- 
ney with some person residing in the parish or in an adjoining parish, to represent 
them in all the acts of their administration, and, before their departure, deposit an 
authentic copy of such power of attorney in the office of Recorder of Mortgages 
of the parish. Sess. Acts 1847, p. 115. 

As it may be inferred from the record in this ease, that the beneficiary heir was 
present, and as she cannot qualify without being present, in the sense of the 
Code, no injury will result from her appointment as administratrix, subject, of 
course, to a compliance, on her part, with all the requirements of the law. 

Re-hearing refused. 





Gasparp THeEvrEeR v. Louisa Scumipr. 


Negotiable notes made by the husband and donated to the wife, cannot be enforced against the hus- 
band, when it neither appears that the transfer of them was made by the wife with the authoriza- 
tion of the husband, nor that the holder was a bona fide holder for value. 


PPEAL from the Second District Court of New Orleans, Zea, J. 
Dufour, for plaintiff and appellee : 


1. Proceedings to annul the acts of the wife for want of authority, can be in- 
stituted by the hushand. Art. 131 C. C. 

All donations made between married persons, during marriage, are always 
revocable. Art. 1742 C. C. 

All donations disguised, or made to persons interposed, between husband and 
wife, are null and void; and this nullity, being considered by jurisconsults as 
absolute, may in all cases be invoked by the contracting parties. Art. 1747 C. 
C.; 1 L.R.186; 4R.214; 5 Annual, 579; 6 Annual, 676: 7 Toullier, 
No. 558; 6 Toullier, 76, et seq; 4 Marcadé, p. 245, 286., 

2. The true character of the act of mortgage may be shown by parol, because 
it is alleged to have been made in contravention of an express provision of the 
law. Art. 1747; 8. N. S. 694; 4. R. 509; 1. Greenleaf No. 284. 

The witness offered to explain the real object of the act of mortgage is the 
=a himself, the other party to the notarial act, which is allowed by law. 
9 R. 379. 

8. Leaving aside the act of mortgage, and considering only the subsequent 
gift and delivery of the notes to the plaintiff’s wife, the donation was null, be- 
cause not clothed with the formalities required in such cases by law. Art. 1523 
C.C.; 12 R. 76; 7 N.S. 425. 

4. Bischoff has admitted he obtained the notes from his sister-in-law, without 
her husband’s consent. The wife cannot grant or alienate, unless the husband 
yields his consent in writing. Art. 124 C. C. 

A married woman cannot contract, unless the incapacity is removed in the 
manner provided by law. Art. 1775, 1779, C. C. 

The transferror, being the plaintiff’s wife, she had no right to sue her hus- 
band upon the notes, and therefore could not assign any to her endorsee. Won 
dat qui non habet. 1 Rob. 220; 6 Rob. 276; 5 M. 161. 

5. The real issue involves, after all, an ordinary question of commercial law. 
Is Bischoff’s possession of the notes legal or not ? e contest is on Bischoff’s 
title. He is shown affirmatively to have known from whom he was taking the 
note, and to have been aware of the existence of the equities and legal defences 
of the maker thereof. Notes taken under circumstances affording reasonable 
grounds for suspicion, are taken at the risk of the taker. 13 L. 116. 

If the person be not what the law considers a bona fide holder, and if at the 
time he received the paper, he knew that circumstances existed which rendered 
it improper that the payment should be enforced, he will not require any better 
interest in the same than the party had who transferred it to him. Chitty on 
Bills, p. 268; 17 L. 158; 18 L. 94; 5 L. 49; 14 L. 256; 3 N.S. 291. 

Schmidt, for defendant and appellant. 

C. Maurian, for Bischoff, one of the appellants : 


Waat wou. BE THE Ricuts or Louisa Scumipt, suprosinc THE NoTes WERE 
STILL IN HER Possession ? 

If Louisa Schmidt was still in possession of the notes and she was claiming 
the payment thereof from the plaintiff, he would, as he has done here, plead 
= and the revocation of the donation on account of ingratitude of the 

onee. 

Well, independent of the turpitude on which he must rely to establish the 
simulation, and which, as we think, would oblige a judge to throw his defence 
out of court, Thewrer would find himself between two pleas irreconcilable one 
with the other; for if there was simulation, the donation would never have any 
existence, for what is simulated is not real, and consequently there would be no 
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oceasion for a revocation. On the other hand, asking a revocation for one of 
the causes provided by law, is tantamount to an acknowledgment of the exist- 
ence and reality of the donation. 

It is not for us to reconcile these contradictions. ~ We will only try to show 
that neither on the ground of simulation or that of revocability, could Theurer 
succeed against Louisa Schmidt. 

1st. On THE PLEA oF SmuLarion. 

Before the court @ gud Theurer was allowed to establish the simulation of an 
authentic act to which Louisa Schmidt was a complete stranger, and in which 
Theurer acknowledged himself indebted to Merano and Revoil in a sum of 
$25,000, for which he gave three promissory notes of $8,833 33 1-3 to his own 
order and by him endorsed in blank, bearing mortgage on the property de- 
scribed, which notes were delivered to Merano. Such an act made full proof, of 
itself, of every thing it contained. It could only be varied by a counter letter 
from Merano and Reroil. None existed—none could be produced. But the 
judge @ quo permitted the introductidn of parole evidence to contradict and 
vary the act. The introduction of the testimony was opposed, but, notwith- 
standing the opposition, it was admitted. Fortunately, a bill of exception was 
taken, reserving all rights against the violation of the law, and we trust the tes- 
timony will be disregarded by this honorable court. We rely upon that prin- 
ciple so often laid down by our Supreme Court, “that in the absence of an alle. 
gation of fraud or error, the only proof admissible between the yarties to v 
written contract or their representatives to prove simulation or conditions and 
stipulations beyond those contained in the written instrument, is a counter letter 
or something equivalent.” C. C. 2256 ; C. C. 310, Art. 342; Wallv. Hampton, 2 
N. 8. 364; Rawle v. Fenessy, 6 New 8. 206; Dalon v. Lueroiz, 8 N. 8. 448; 
Maignan v. Gleises, 4 Loui. 1; Badon v. Badon, J. C. 169; Broussart vy. Sud- 
rique, J. C. 351; Purdon v. Linton, 9 Lou. 566; Liautaud v. Baptiste, 3 R. 
441; Citizens’ Bank v. Tucker, 6 R. 443; Macarty v. Canal Co, 8 R.102; Da- 
badiev. Poydras, 3 An. 158; Wilson v. Phillips, 4 An. 158; Gautier v. Briault, 
H. 487; Fuselier v. Fusilier, 5 An. 132, &c., &c. 

The simulation of the act of October 1st, 1850, could therefore not be legally 
maintained. 

2d. ON THE GROUND OF REVOCABILITY OF THE DONATION ON THE GROUND OF 
INGRATITUDE. 

In order te obtain the revocation of a donation for any cause whatever, there 
must be a donation. Well, if, as we have contended above, the act of the Ist 
October, 1850, must stand as full proof of its contents, and if that act could be 
construed as a donation, which is more than doubtful, who would be the donor? 
Gaspard Theurer? Who would be the donces? Merano and Revoil? Louisa 
Schmidt would be a stranger to the act, and the revocation of it could not be 
prosecuted against her. On the other hand, admit that the parole evidence 
could have been legally admitted, what then? Why the donees would still be 
Moreno and Revoil, and they would have donated the notes to Dufour, and Du- 
Jour would have donated them to Louisa Schmidt.—Louisa Schmidt would then 
be the donee of Dufour,—and if so, how could Gaspard Theurer ask the revo- 
cation against her? We do certainly not attach much weight to this reasoning, 
except so far as it tends to show a state of things so absurd, that it adds a new 
ground for rejecting parole testimony. 

But, we will go further and consider the question as if we had before us a 
clear, direct, undisputed donation from Gaspard Theurer to his wife, Louisa 
Schmidt, could Theurer obtain the revocation of it on the ground of adultery ? 
We say he could not. 

The 1547th Art. of the Civil Code says: ‘Revocation on account of ingrati- 
tude can take place only in the three following cases : 

Ist. If the donee has attempted to take the life of the donor. 

2d. If he has been guilty towards him of cruel treatment, crimes or grievous 

8d. If he has refused him food when in distress. ; 

We pray the court to remark that our Art. 1547 is literally copied from the 
955 Art. of the Napoleon Code. , 

In the case before us, it is not alleged and cannot be contended that Louisa 
Schmidt has either attempted to take the life of Gaspard Theurer, or that she 
has refused him food when in distress. 

The ist and 3d paragraphs of Art. 1547 may therefore be left aside, as not 
applicable to the case. 
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There remains, therefore, the second paragraph, to wit: ‘If the donee has 
been guilty towards the donor of cruel treatment, crimes, or grievous injuries.” 

The charge is adultery. 

Does adultery come within the appellation of cruel treatment, crimes, or 
grievous injuries ? 

If it does not, then it is no cause of revocation of a donation on account of in- 
gratitude. 


We have already said that the 1547 Art. of our Code is verbatim the same as 
the 955 Art. of the Code Napoleon. 

The French for “ Cruel treatment, crimes, or grievous injuries,” are both in 
the Napoleon Code and in the French part of our own Code, “ Sevéres délits 
ou injures graves.” 

What is the signification of these words according to the French writers com- 
menting on the 955 Art. of the Napoleon Code? 

Rognon, Codes Frangais expliqués, on Article 306 of the Napoleon Code, 
says : 

“Les excés sont les actes violents qui peuvent mettre en danger la personne ; 
par sévices on entend tous mauvais traitements moins violents mais habituels.— 
Les injures graves résultent d’actions, paroles ou écrits outrageants qui portent 
atteinte 4 ’honneur.” 

The same author, on the 955 Art. of the Napoleon Code, says: 

“Nous avons expliqué article 305 ce qu’on entend par sévices et injures 
graves. Les délits contre la personne du donateur sont ou des sévices ou des 
injures. Ainsi celui qui fait des blessures ou porte des coups au donateur se 
rend coupable envers lui d’un délit (Article 309 Code Pénal) qui se confond 
avec sévices. Celui qui le calomnie est coupable d’un délit (Article 307 Code 
Pénal) compris dans les mots injures graves; mais les délits contre les propri- 
étés du donateur, par exemple un vol, (Article 379 Code Pénal) suffraient 
aussi pour prouver l’ingratitude du donataire et pour révoquer la donation, 
comme I’a jugé la Cour Supréme par arrét du 24 décembre, 1827. (Sirey, Tome 
28, 1, 256.) 

Merlin Rep. Jur. verbo Delit: ‘‘ Ce terme pris dans son acception la plus 
étendue désigne et les crimes proprement dits, let toutes es actions repréhensi- 


bles dans l’ordre social,” faire ce que défendent, et ne pas faire ce qu’ordonnent 
les lois qui ont pour objet le maintien de l’ordre social et la tranquillité publique 


est un délit. ‘ Nul délit ne peut étre puni de peines qui n’étaient pas pronon- 
eées par la loi avant qu’il fut commis.” 

Same author, same work, verbo injures: ‘‘ Outrages par paroles, ou par écrit 
ou par voies de fait.” (§43" the explanations and examples given.) Touillier 


Ed. Bruxelles, Vol. 3, p. 92, No. 322, et seg ; Ib. Vol. 1, p. 164, No. 669 e¢ seg ; 
Marcadé, Vol. 3, p. 695. 


Voornizs, J. The plaintiff alleges that he was married to Louisa Schmidt 
about seven years ago, and has ever since treated her with kindness and affec- 
tion; that in the latter part of 1850, she besought him to make her some sort 
of provision, in case he should die before her, to which he consented, with a view 
to secure his domestic quiet ; that, in order to give effect to her desire, on the 
1st of October, 1850, he executed a mortgage wherein he acknowledged having 
made to his own order, and by him endorsed, three promissory notes, each for 
the sum of $8333 33 1-3, at 12, 18 and 24 months, which notes were forthwith 
delivered over to her by Etienne Mérano and Daniel Revoil, the common 
friends of the parties, with the understanding that the same might be enforced 
against his succession ; that, shortly after this, she deceived and betrayed him 
* in the most outrageous manner; she became dissipated and kept close com- 

pany with a certain individual named P. Massip, with whom she was seen at 
undue hours, and from whom she received and preserved a variety of love-let- 
ters ; that, upon his remonstrance against her conduct, she left and abandoned 
his house, and carried away a portion of his household effects; that all of 
these acts are grievous injuries inflicted on a husband's honor, and calculated 
to bring him into public disgrace and contempt with his neighbors; that from 
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her gross ingratitude, said donation has become null and void ; that, prompted 
by lucre, and with a view to make him liable for these notes, which she well 
knew were only intended to be used in case of his death, she combined with 
her brother-in-law, George Bischoff, and also with the house of Dufour, Du- 
rand & Co., wherein said Massip had formerly been a clerk, and fraudulently 
and collusively passed the same to them, although they knew full well that she 
had no right to do so. He therefore prays that she be cited, and that a decree 
of divorce or separation from bed and board be granted in his favor against 
her; that the donation be revoked, and the notes declared void and restored to 
him; that Bischoff and Dufour, Durand & Co. be also made parties to show 
cause why they should not return him said notes, on the grounds set forth in 
his petition, and on the further ground that they are not dona side holders, not 
having given any consideration, and knowing also that Louisa Schmidt had no 
right to transfer the same, and had done so against his will. The plaintiff filed 
a supplemental petition alleging that Bischoff had admitted, under oath, his 
possession of the notes in question, one of which was placed by him in the 
hands of Dufour, Durand & Co. for collection in bank ; and therefore prayed 
that said Bischoff and Dufour, Durand & Co. be enjoined from making any 
disposition of said notes during the pendency of the suit. 

Louisa Schmidt filed an exception, which was sustained by the District 
Court, that an action of divorce, or separation from bed and board, could not 
be cumulated with other causes of action, especially against third persons. The 
plaintiff, under this exception, having, by an amendment of his petition, made 
choice of the other cause of action and abandoned the action for divorce, she 
filed another exception, which was also sustained by the court, that the pres- 
ent action could not be maintained against her during the existence of the 
marriage. 

Bischoff next appeared with an exception, alleging that before he was cited, 
he had already instituted an action against the plaintiff to recover the amount 
of the notes in controversy, of which he is the true and lawful owner; that if 
the plaintiff had any defence to make against them, he must make the same 
in the Fifth District Court of New Orleans, wherein that suit is now pending. 
He also urged as a peremptory exception, “ that all the facts and circumstances 
disclosed in plaintiff’s petition for the purpose of annulling the notes and mort- 
gage are illegal, immoral, contrary to public policy, and intended as a fraud 
upon. the law and the public.” 

The answer of Dufour, Durand & Co., after pleading the general denial, is 
that they were absent and represented by their clerk, Delhoste, when on the 
27th of March, 1852, P. Massip, formerly a clerk of theirs, came to their store 
in company with another individual unknown to them and to Delhoste, and re- 
quested the latter to rerder said person.the service to place in bank for collection 
a certain promissory note of $8333 33 1-3, which note was placed by Delhoste 
in the Bank of Louisiana for collection, was protested for non payment, and 
on the 5th of April, 1852, returned back to the same person always accompa- 
nied by P. Massip, &c. They also claimed of the plaintiff in reconvention the 
sum of $20,000, as damages for slander, &c. It is deemed unnecessary to notice 
other parties and pleadings in the cause. 

After hearing the evidence and disposing of other questions involved in the 
litigation, the judge @ quo proceeds to remark/in his decision on the merits of 
the cause as follows: “The evidence, in my opinion, discloses an unprinci- 
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pled combination on the part of a wife and brother-in-law against the honor, 
and fortune of an injured husband ; the allegations on this point are fully sus- 

tained by the evidence. Setting aside the illegality of Bischoff’s title, as being 

derived from a married woman, without her husband’s consent, it is manifest 

that Bischoff in' fact gave nothing for the notes and has no interest in them 

whatever, except as the means and instruments of plunder. I deem it unne- 

cessary to recapitulate the evidence, the details of which are alike conclusive 

and revolting. The plaintiff is, in my opinion, clearly entitled to a judgment.” 

Bischoff is appellant from that judgment. 

It has been strenuously urged that the plaintiff's action is not maintainable, 
because he is not permitted to set up his own turpitude. The allegations of the 
petition, as we have seen, do not give any sanction to such an assumption. But 
it is insisted that the evidence discloses the fact that the act was perpetrated 
by the plaintiff, with intent to defraud his child, issue of his former marriage. 
The evidence on this score does not appear to have satisfied the District Judge, 
and, from our own examination, we are not ready to say that he erred in his 
conclusion. 

The ground urged by Bischoff, that he held the notes in controversy in good 
faith and for a valuable consideration, we concur with the judge @ quo in his 
conclusion, is entirely unsupported by proof. 

We do not think the District Judge erred in holding that parol evidence was 
admissible to prove the consideration of the notes in controversy. In the case 
of Klein v. Dinkgrave, 4 An. 540, the court said: “It would be superfluous 
to cite authority to show with what liberality parol evidence is admitted to as- 
certain the equitable rights of the parties litigant in suits upon bills and notes.” 
6 N.S. 566; 3 L. 261; 9 R. 183. If such evidence be available to the maker 
of a promissory note to sustain his plea of want of consideration in an action 
brought against him by the holder, we can perceive no reason why it should 
not be equally available to the maker where he asserts his right to the restora- 
tion of his notes, as in the present case. 

It istherefore ordered and decreed, that the judgment of the District Court. 
be affirmed with costs. 
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L. J. Sieur v. W. H. Crensuaw. 


An action will lie against the incumbent of an office, for the fees and emoluments of the office re-- 
ceived by him, after his successor has been duly qualified to act, and after demand made for the 
surrender of the office. 


PPEAL from the Parish Court of East Baton Rouge, Robertson, J. 
A. M. Dunn, for plaintiff. lam, for defendant and appellant. 

Suet, C. J. This action is brought to recover from the defendant the 
amount of f:es and emoluments alleged to have been received by him as the 
Register of the Land Office, after the plaintiff, who superceded him, had been 
duly commissioned and qualified. After an amicable request, to which the 
defendant refused to accede, the plaintiff proceeded by writ of mandamus to 
oust the defendant, and obtained a decree in his favor, as reported in 8ta 
Annual, 422. 

38 
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= It is said by the defendant that there is no express warrant in our Code of 

Onexsuaw. “Practice for such an action. This may be true ; but we have no hesitation in 

sustaining it upon principles of natural justice and equity. The commission of 

the Governor, which was held to be constitutional and legal, conferred on Sigur, 

upon the fulfilment by him of the legal prerequisites of an oath and bond, the 

right to exercise the office, and take for his own use the fees and emoluments 

thereunto pertaining. This, the defendant without lawful right prevented 

Sigur from doing ; and illegally persisting in the exercise of the office, received 

the fees and emoluments which would have come into the plaintiff's hands. It 

is a case, therefore, in which the defendant cannot, with a good conscience re- 

tain the money, but ought ex wguo et bono to pay it to the plaintiff; and where 

such a case is presented, and no rule of policy or strict law intervenes to 

prevent it, a court of justice will lend its aid. We may add that a contrary 

conclusion would be clearly against public policy. For it would be an encour- 

agement to the usurpation or wrongful retention of public offices, thus frustrat- 

ing the will of the people, or those to whom they may have delegated the ap- 
pointing power. . an 

It is no excuse against such a claim that the constitutional question on which 
the right of office turned was res nova, and divided the opinions of the public 
and the judiciary. Such a consideration may shield the defendant from any 
moral imputations, but does not touch the legal liability to account to plaintiff 
for the fees received. 

A question is raised from what date the plaintiff is to be considered entitled, 
as against the defendant, to the fees and emoluments of the office. Sigur was 
commissioned on the 31st March, 1853. He took the oath of office, and execu- 
ted his bond on 8th April, which bond was approved by the Governor, on 
the 13th April, 1853. We are of opinion, that although a demand was made . 
upon Crenshaw to surrender the office at an earlier day, he was not legally 
bound to surrender the office, its books and effects, until the latter date. The 
giving bond to the satisfaction of the Governor was required by the statute 
creating the office ; and we are not prepared to say that as a faithful public 
servant, the old incumbent was bound to surrender his office and the property 
of the State pertaining to it, until the guaranty for his successor’s fidelity had 
been given. 

Testing the verdict of the jury by this standard, it seems to be correctly ob- 
jected by the defendant, that it exceeds the amount of fees aud emoluments 
collected by the defendant after 13th April, 1853, until the actual surrender of 
the office in the following December, and as the ascertainment of the correct 
sum upon ths legal basis above stated, involves an examination of the accounts 
and vouchers in evidence, we shall, unless the parties can agree upon the 
amount, refer the cause to an auditor. 

April —, 1855. The Auditor having made his report, we are satisfied there 
is no error in the verdict and judgment to the prejudice of the appellant. No 
answer to the appeal having been filed, it is unnecessary to enquire whether 
a further (small) amount should not have been allowed to plaintiff. 

Judgment affirmed, the costs of appeal (including Auditor’s fees, $25,) to be 
paid by the defendant. , 
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Tue Srare v. James Parren. 


Whenever a prisoner’s sanity at the time of the offence alleged, is in question, the rule that he may 
control or discharge his counsel at pleasure, should be so far relaxed as to permit them to offer evi- 
dence on these points, even against his will. 

In a criminal case, when after the close of the testimony on behalf of the State, the counsel of the 
accused alleged the prisoner’s insanity before, at the time of, and since the killing, and offered to 
introduce testimony in proof of the fact, and thereupon the prisoner arose and repudiated such 
defence, and discharged his counsel, and the court gave the case to the jury without further evi- 
dence or plea‘lings on behalf of the prisoner—Held : that the court erred in allowing the prisoner 
under the circumstances, to discharge his counsel, and erred in not allowing them to offer proofs on 
the question of insanity. 


PPEAI, from the First District Court of New Orleans, Rodertson, J. 
Tsaae FE. Morse, Attorney General, for the State, cited Rex v. Oxford, 8. C. 
T. R. 525; Art. C. P. p. 11, et seq.; 1 Hale, P. C. p. 33; U Sv. McGhee, 1st 
Curtis U. 8. C. R. 
Larue & Whitaker and A. Hennen, for defendant and appellant. 
Sporrorp, J. Upon the trial of James Patten for the murder of Walter 
Turnbull, the following bill of exceptions was taken by the prisoner’s counsel : 
“ Be it remembered, that on the trial of this cause, on the 20th day of March 
1854, after the evidence on the part of the State was closed, and when the 
counsel of the prisoner were proceeding to prove, by the evidence of the wit- 
nesses, the insanity of the said prisoner at the time of the killing, sct forth in 
the indictment, and a longtime before, and even since the said killing, the said 
prisoner arose and objected to, and repudiated the said defence, and insisted 
upon discharging his counsel and submitting his case to the jury without any 
further evidence or action of his counsel in his defence; his counsel opposed 
and remonstrated against the prisoner’s being permitted to do so, alleging that 
they were prepared to prove the defence by clear and irresistible testimony, 
but the court overruled the objection of the said counsel and permitted the 
prisoner to discharge his counsel, and refused to hear them further in his de- 
fence, and gave the case to the jury without any further evidence or pleading 
on his behalf; to all which opinion and ruling of said court, the defendant’s 
said counsel excepts and prays his exceptions may be signed,” &c. 
[Signed,] Jno. B. Rorertson, Judge. 
There was a verdict of “guilty, without capital punishment,” and, after his 
former counsel had, in the quality of amici curiae, attempted to obtain a new 
trial and an arrest of judgment without success, fhe prisoner was sentenced to 
hard labor for life in the penitentiary. 
From that judgment the present appeal has been taken. 
The sanity or insanity of the prisoner is a matter of fact; the admissibility 
of evidence to establish his insanity, under the circumstances detailed in the , 
bill of exceptions, is a matter of law, and the only matter which the constitu- 
tion authorizes the tribunal to decide. 
The case isso extraordinary in its circumstances that we are left without the 
aid of precedents. : 
In support of the ruling of the District Judge, it has been urged that every 
man is presumed to be sane until the contrary appears, and that a person on 
trial for an alleged offence has a constitutional right to discharge his counsel at 
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any moment, to repudiate their action on the spot, and to be heard by himself; 
hence the inference is deduced that the Judge could not have admitted the evi- 
dence, against the protest of the prisoner without reversing the ordinary pre- 
sumption, and presuming insanity. ; 

In criminal trials, it is important to keep ever in mind the distinction between 
law and fact, between the functions of a Judge and those of a jury. ' 

It was for the jury and the jury alone to determine whether there was insan- 
ity or not, after hearing the evidence and the instructions of the court as tothe 
principles of law applicable to the case. 

By receiving the proffered evidence for what it might be worth, the Judge 
would have decided no question of fact; he would merely have told the jury: 
“The law permits you to hear and weigh this evidence ; whether it proves any 
thing, it is for you to say.” 

By rejecting it, he deprived the jury of some of the means of arriving at an 
enlightened conclusion upon a vital point peculiarly within their province, and 
in effect, decided himself, and without the aid of all the evidence within his 
reach, that the prisoner was sane. 

It is idle to say that the legal j-resumption, and the prisoner’s own declara- 
tions, appearance, and conduct on the trial, established his sanity to the satis- 
faction of both Judge andjury; for, presumptions may be overthrown, decla- 
rations may be unfounded, and conduct and appearances may be deceitful ; 
and the prisoner’s counsel, sworn officers of the court, with their professional 
character at stake upon the loyalty of their conduct, alleged that they stood 
there prepared to prove by what they deemed clear and irresistible testimony, - 
that the accused was insane at the time of the homicide, long before, and ever 
since ; so that the sole inquiry now is, not whether they or the court were 
right as to the fact of sanity, upon which we can have no opinion, but whether 
they should have been allowed to put the testimony they had at hand before 
the jury, to be weighed with the counter evidence. 

If the prisoner was insane at the time of the trial, as counsel offered to prove, 
he was incompetent to conduct his own defence unaided, to discharge his coun- 
sel, or to waive a right. 

Upon the supposition that the counsel were mistaken in regard to the weight 
of the evidence they wished to offer, as they may have been, still its introduc- 
ion could do the prisoner no harm, nor could it estop him from any other de- 
fence he might choose to make on his own account; neither could it prejudice 
‘the State, for it is to be presumed that the jury would have given the testimony 


‘its proper weight; if, on the other hand, the counsel were not mistaken as to 


the legal effect of this evidence, the consequences of its rejection would be de- 
plorable indeed. 

The overruling necessity of the case seems to demand that, whenever a pris- 
oner’s soundness of mind and consequent accountability for his acts are in 
question, the rule that he may control or discharge his counsel at pleasure, 
should be so far relaxed as to permit them to offer evidence on those points, 
even against his will. 

Considering, ‘therefore, that it would be more in accordance with the sound 
legal principles and with the humane spirit which pervade the criminal law, to 
allow the rejected testimony to go before the jury; the cause must be remanded 


for that purpose. 
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It was said in argument, on behalf of the State, that the alleged insanity was, 
at most, but a monomania upon another topic, which could not exempt the 
prisoner from responsibility for the homicide. 

The Judge will instruct the jury in regard to the principles of law which 
govern this subject, when all the facts shall have been heard. At present, the 
discussion is premature. 

It is, therefore, ordered that the judgment of the District Court be reversed, 
the verdict of the jury set aside, and the cause remanded for a new trial, ac- 
cording to law. 





T. W. Pires v. E. Sure & Co. 


Where a buyer has been informed, before the sale, of the danger of eviction, he cannot withhold 
payment of the price. OC. 0. 2535. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
W. D. Hennen, for plaintiff. LeGardeur, for defendants and appellants. 

Voornies, J. The defendants being sued for the price of a certain quantity 
of molasses, resisted the payment, on the ground that the molasses, on arriving 
at the port of New Orleans, was sequestered at the suit of:@: W. Clark, who 
claimed the same under a prior sale from the plaintiff. 

The plaintiff was called in warranty in that suit, and the molasses released 
on the defendants’ bond. The tradition or delivery of the molasses to the 
defendants, took place on the plaintiff’s plantation in West Feliciana, the for- 
mer having been previously informed of an agreement to sell the molasses to 
Clark, and the failure of the latter to comply with his obligations. On the 
advice of the defendants’ agent, the plaintiff waited two or three days longer, 
to see if Clark would call for the molasses, at the expiration of which time, 
the sale and delivery to the defendants took place. This, coupled with a letter 
from Clark to Pipes, is the only evidence we have before us in relation to the 
alleged disturbance. Clark, in his letter, tells Pipes that he has seen his fac- 
tors and informed them that he would take his molasses and cistern sugar at 
the price agreed upon between them, and be at his house in three or four days, 
ready to receive all, bringing orders to him from his factors for delivery, &. 
Inasmuch as the defendants were apprised at the time of sale of the transac- 
tion which bas given rise to the suit in question, we think, under the textual 
provisions of Article 2535 of the Civil Code, that the defence is clearly un- 
available. 

We are of opinion that the circumstances of this case are insufficient to 
authorize us to allow any damages to the plaintiff, as prayed for, on the ground 
that the appeal is frivolous and was taken for the sake of delay. 

It is therefore ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 


Srate 
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Tue Srare v. J. Rwerey—S. F. Siarrer, Surety. 





































A recognizance or bond, conditioned that the accused shall appear in court on a certain day to an- 
swer to the charge of having been “ concerned ina row,” &c.,is void, as “ being concerned in a 
row” is not, per se, an indictable offence. 

Judgment cannot properly be rendered on a forfeited recognizance or bond, when a criminal prose- 

cution will not lie for the offence alleged. 





PPEAL from the First District Court of New Orleans, Robertson, J. 

Isaac E. Morse, Attorney General, for the State. J. Henderson, Jr., for 
defendants, appellants. 

Sporrorp, J. On the 26th December, 1848, judgment was rendered in the 
First District Court of New Orleans against John Ridgley, as principal, and 8. 
F. Slatter, as surety, on a forfeited bond conditioned for the appearance of the 
former before the said court. 

e, This judgment was not signed until the 22d of September, 1854. 

3 Execution having issued against the surety without any notice of judgment, 
he took a rule on the District Attorney to show cause why the writ should not 
be quashed, for numerous irregularities in the proceedings patent upon the 
record. Upon a hearing, this rule was discharged, and Slatter has appealed 
both from the original judgment on the bond, and from the judgment dismis- 
sing the rule. 

The bond is void upon its face. Its condition is, that Ridgley shall appear on 
a given day, before the Criminal Court of New Orleans, “to answer to the 
complaint brought against him for having been concerned in a row in the 
Orleans Ball-Room, within the jurisdiction of the said court.” 

** Being concerned in a row” is not, per se, an indictable offence. 

Judgment cannot properly be rendered upon a forfeited recognizance or 
bond, when the accusation will not justify a criminal prosecution. State v. 
Jones, 3 An. 15. State v. Wooten, 4 An. 515. 

It is therefore ordered, that the judgment against S. F. Slatter, surety, be 
reversed, and the writ of execution issued thereupon quashed. It is further 
ordered, that the State take nothing by its motion. 


J. Broopeoop »v. J. M. Wison. 





A purchaser of a slave affected with a supposed incurable malady at the time of sale, is not entitled 
to recover back the price paid, in a redhibitory action, when, being advised by a physician, a few 
days after the sale, of the existence of disease, he fails to offer to return the slave, or neglects to 
employ a physician to arrest the disease. 





PPEAL from the Second District Court of New Orleans, Lea, J. 


Bayne, for plaintiff and appellant, cited: Kock & McCall v. Slatter, 5 
An. 789.. 2 An. 67. Harvey v. Kendall, 2 An.748. 6 An. 896. OC. C. 2496, 
2504. 


Moise and W. M. Randolph, for defendant. ° 
Ocpex, J. This is a redhibitory action. The plaintiff has rendered it pro- 
bable by the evidence, that the slave purchased by him from the defendant 
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was unsound at the time of the sale; but we agree with the District Judge, 
that he has not made out such a case as would justify a judgment in his favor. 

The slave was purchased on the 2d June, 1851. She was then examined by 
a physician called for that purpose by the plaintiff, and pronounced to be 
sound. On the 11th June following, she was examined by another physician, 
with a view to effecting a life insurance on her. The physician, after auscul- 
lating her lungs, pronounced them diseased, and advised that the application 
should be withdrawn. It does not appear that after this discovery, any offer 
was made to return her as unsound. She was set to work in the reeling-room 
of a cotton factory, and no physician appears to have been called to prescribe 
for her until after the first of August. She died on the 16th or 18th of October 
following. The girl does not appear to have complained or to have labored 
under any suffering while she was at work in the factory. The same physician 
who reported her unsound to the insurance company, attended her in her last 
illness, and testifies that she died of phthisis pulmonalis, which is generally 
considered an incurabie disease. No post mortem examination was made. 

We think that the girl manifested no outward symptoms of disease at the 
time of the sale, nor until two months afterwards—that no offer was made by 
the plaintiff to return her on the report being made that an insidious disease 
was secretly destroying her—that no medical aid was then resorted to for 
arresting or alleviating the disease—and that, when she died, no post mortem 
examination was made to test the accuracy of the diagnosis of the physician 
who attended her, it would not be consistent with the principles established by 
frequent decrees of this court, to render the defendant liable under such cir- 
cumstances. 

It is therefore ordered, that the judgment of the court below be affirmed, 
with costs. 


Ketty & Frazier et al. v. Tennessee Rospertson et al. 


Where husband and wife are sued at the actual domicil of the wife, and the husband submits to the 
jurisdiction, the wife cannot except, that she was not sued at the matrimonial domicil. 

The wife is not separately liable during the existence of the community, for debts created by the 
husband’s drafts, though the moneys raised thereon were to pay the debts of the wife before the 
marriage. 

The wife who is indebted to the community cannot be garnisheed during the community for its 
debts 

The wife is not responsible for the debts of the community while it exists. 

No action can. be maintained to liquidate the affairs of the community, and establish the wife’s in- 
debtedness thereunto, until it is dissolved. The community can only be dissolved by action for 
divorce or separation from bed and board. 


PPEAL from the Sixth District Court of East Baton Rouge, Robertson, J. 
G. S. Lacey, for plaintiffs and appellants : 


Kelly, Conyngham & Co., now represented by the plaintiffs in this suit, hav- 
ing obtained a judgment, on account of a community debt against the defen- 
dant, Charles x avis, for $8,434 48, and interest, brought the present action 
against both the husband and the wife. The grounds for such action, as set 
forth in the petition, are four-fold : 

1. A separate benefit and advantage, derived by the wife, to the full extent 
of the claim, which formed the basis of the judgment; 
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2. The unconditional acceptance of the community by the said wife, which, 
forever thereafter, barred her from the right to renounce ; 


8. Her indebtedness to the community, in a sum not less than $15,000, and 


her consequent liability to be garnisheed ; 

4. For an account of the community transactions, with a view of its liquida- 
tion, pro hac, and to force the wife to bring the amount of her indebtedness 
into court, to be paid over to the community creditors, according to their rank 
and privileges. 

I. The intention of the husband to make either the parish of East Baton 
Rouge or Iberville his domicil, ‘‘ must depend upon circumstances ;” and the 
facts or circumstances disclosed upon the trial of the exception clearly settle, 
as a matter of intention, that the domicil of Gen. Davis was in the parish of 
East Baton Rouge.: 

Il. If, however, it can, by any possibility, be considered that the evidence 
does not go to the extent maintained by the undersigned, then we contend 
that, at least, it has the effect of showing that Gen. Davis had his domicil as 
much in the parish of East Baton Rouge as Iberville; and under such circum- 
stances it is at the option of the persons, whose interests are thereby affected, 
to consider either parish as his legal domicil. 

III. This action is not confined to a separate or personal demand against the 
defendant, Tennessee Robertson, but is brought against her as garnishee ; and 
also, to compel her, contradictorily with the creditors and her husband, to ligui- 
date the community of acquets and gains. Over these the court a quo clearly 
had jurisdiction. . 

IV. The defendant, Tennessee Davis, is liable to the plaintiffs in an action of 
garnishment. 

The true construction of the act of 1839, (sec. 13, p. 166,) which was made 
by the act of 1840, (sec. 1, p. 43,) to extend throughout the State is, that all 
persons whomsoever, other than judgment debtors, who bave any rights, credits 
or property in their hands belonging to such judgment debtors, are liable to be 
garnisheed ; and the very object for which the statute was passed, viz: to reach 
those who could not be reached by the ordinary writ of fiert facias, is very 
conclusive proof that any other construction would be injudicious, unsafe and 
unsound. The act of 1839, when properly construed, possesses three requi- 
sites: Ist. That there should be a judgment debtor; 2d. That there should 
also be another person, who is not the defendant in the judgment; and, 3d. 
That such other person should have property, &c., in -his hands, belonging to 
the judgment debtor. Was there not, in our case, a judgment debtor? There 
was, viz: Charles H. Davis! Was there not another person, who was not a 
defendant in the judgment? Most clearly there was! Mrs. Davis, a person 
separate and distinct from her husband, and who was, in no way, shape or 
manner, a party to the judgment sought to be executed! Did not that other 
person, Mrs. Davis, have property, rights, &c., in her hands, belonging to the 
judgment debtor? This question, like the two preceding it, being answered in 
the affirmative, shows that al/ the essentials for a proceeding in garnishment, 
under a true construction of the act of 1839, have existed; and such being the 
case, why-should not that statute be made to apply to a wife as well as to any 
other person ? 

The Counsel for Mrs. Davis are disposed, however, to view the garnishment 
act technically, and for that reason vou find an averment in their answer, that 
the wife is not, “ technically,” a third person, where the husband is a judgment 
debtor. Your Honors will scarcely resort to a technical construction of a 
statute, for the purpose of avoiding its plain and obvious intent; but if 
technicalities are to have any weight, we can give you one worth two of theirs: 
a technicality, if you will, which favors, not impedes justice. We insist that the 
judgment against Gen. Davis is against the community of acquets and gains; 
that Mrs. Gen. Davis is at least a third person to such community, and that, 
consequently, she is a third person to the real judgment debtor. That the 
judgment vs. Davis, is one against the community, is evident, from the nature 
of the debt upon which it is founded, and the time and circumstances under 
which it was’rendered. Is the defendant, Tennessee Robertson, a third person 
to the community between herself and her husband? Your Honors have 
answered this interrogatory, in Childers v. Johnson, 6 Ann. p. 641. “ This 
community, creditors have the right to consider as a legal entity: it must be 
contemplated as an ideal being, é¢re moral, distinct from the persons who com- 
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pose it, having its rights and obligations, its assets and its liabilities, its debtors 
and its erediters.” Tae Counsel for the plaintiffs can well understand that the 
defendants, though twain, have been made, at the matrimonial altar, one; but 
he knows of no vow, either registered on earth, or recorded in heaven, which 
has anited Mrs. Davis to that étre moral—that ideality—that legal entity, spo- 
ken of by your Honors, in the case of Childers v. Johnson, above referred to. 
If-it be true, then, that the community is the judgment debtor, and it be 
furthermore true, that Mrs. Divis is as separate and distinct from that com- 
munity, as your Honors from myself, then it necessarily follows, as a corollary, 
that the defendant is a third person to the real judgment debtor, and is, even 
under a technical construction of the act of 1839, liable to the proceedings’in 
garnishment. : : 

V. Mrs. Davis being a debtor to the community, has no legal right te retain that 
indebtedness from the community creditors, but must liquidate the community, 
with the view of enabling the Judge to force her to bring such indebtedness 
into Court, to be distributed among the creditors according to their rank and 
privileges. 

The indebtedness of Mrs. Davis to the community, and the inability of the 
community creditors to make their money in any other way than out of the 
funds in her hands, must, for present purposes, be taken for granted, as the 
plaintiffs’ Counsel offered evidence to prove these facts, and the Judge a guo 
refused to receive the testimony, (vide Bill of Exceptions, p—.) The question 
then arises, has Mrs. Davis the legal right to retain the amount of her indebted- 
ness to community in her own hands, and to refuse to pay over the same to the 
community creditors? Again, we refer to Childers v. Johnson, 6 Ann. p. 641, 
in which his Honor, Justice Slidell, in delivering the opinion of the Court, 
says: “ Mrs. Patton is not the debtor of her husband, she is the debtor of the 
community; she owed this debt before marriage. The community derived no 
benefit from its creation. Instead of paying it with her own money, it has 
been paid with the money of the community. Is she permitted thus to enrich 
herself, at the expense of the community, and of bona fide creditors of the com- 
munity? Clearly not. 

In this state of the case, viz: Mrs. Davis having in her hands a fund pledged 
to the community creditors, (Claiborne & Mather, v. their creditors, 18 L. R., 
504,) which they have the right to demand, and which she illegally withholds, 
(Childers v. Johnson,) what course is to be pursued to have the benefit of that 
right, which the law accords, and which the decision of your predecessors have 
solemniy awarded to them? Is there any other remedy which your Honors 
can think of and adopt, but the proceedings in garnishment, or to force Mrs. 
Davis to liquidate the community pro hac, with the view of compelling her, as 
was done in Childers v. Johnson, to bring the funds into court for distribution 
among the creditors? Strike from beneath us these remedies, and “ the last 
plank to which we may cling is shivered.” 

The lower court has not, in the abstract, denied our right to liquidate; but. 
virtually, such is his decision. [le makes that right dependent upon a dissolu- 
tion of the community ; dependent upon a condition over which we have no 
control; which may continue for months, nay, years, and leave us, when des- 
tiny and not ourselves have brought about the period for action, nothing but a 
shadow to pursue. We think, respectfully, that the decision of the District 
Judge is in violation of law, and we proceed to give your Honors our reasons 
for thus thinking. 

1. It gives to the plaintiffs a right without a remedy, 5 Ann. 758. } 

2. The view of the lower Court in not permitting a liquidation of the com+ 
munity of acquets and gains, until after its dissolution, is in violation of settled 
principles of law. 

We take it for granted, that your Honors will admit the following proposi- 
tions: Ist. That the plaintiffs, who are creditors of the community, have the 
same right of action against the wife, for the recovery of a fund pledged by 
law to such creditors, for the discharge of their debt, as the husband possesses : 
and 2d. That the rights of the husband, and consequently of the creditor, (so 
far at least, as the recovery of the aforesaid fund is concerned,) are, in the 
liquidation of the community of acquets and gains, similar to the rights of .a 
partner for an account from his commercial copartner. 

A simple action for an account of the copartnership dealings, when not con- 
taining a prayer for the dissolution of the coacern, though heretofore, and to a 
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great extent allowed by the early decisions of the English Courts, has of lat: 
fallen somewhat into disuse; but there has been no disturbance of thos: 
authorities, so faras they permitted the action of account to lie, even in the 
absence of a sought-after dissolution, for the purpose of redressing grievances 
which would otherwise remain unredressed, or rizhting a wrong that would 
otherwise be beyond all reach and remedy; and upon that principle, it has con- 
tinued to be laid down as a rule, that one partner has a right of action against 
his copartner for the rendition and liquidation of accounts, with the view of 
reaching, for the benefit of the copartnership creditors, who would otherwise 
remain unpaid, a copartnership fund in the hands of one of the copartners. 

“The Roman law contained doctrines, which in some measure proceeded, 
upon the considerations and distinctions herein above expressed. Ordinarily, 
the action, pro socio, did not lie to enforce a right to a general account between 
the partners until after the dissolution of the copartnership. But in special 
cases, an action pro socio lay for an account during the existence of the partner- 
ship. If.one partner was prevented by the others from an equal participation 
in any of the partnership property, he might, even during the continuance of 
the copartnersuip, maintain the action pro socio. Pothier Pond, book 17, title 
2, No. 33. Story, on Partnership, p. 855, 3d edition, 1850. s 

In the case of Harrison v. Armitage, Sir John Leach was clearly of opinion 
that one partner might file a bill against another for an account, without pray- 
ing for a dissolution, since it was the only remedy he had; and in a still later 
case, his Honor adiered to his former opinion, observing, that to refuse relief in 
these cases, except upon the terms of putting an end to the partnership, was 
contrary to the plain principles of justice. Furthermore, his Honor, in answer 
to an obj ction which had been raised for the defendant, that if the suit was 
entertained, he might be vexed by a new bili whenever new profits accrued, 
said, “ what right has the defendant to complain of such new bill if he repeats 
the injustice of withholding what is due to the plaintiffs.” 

For report of the cases decided by Sir John Leach, vide Collyer on Partner- 
ship, Perkins’ edition, p. 263 and 299. ; 

In Walworth v. Holt, (4 Myl. and Cr., 619.) Lord Cottenham proceeded 
upon the enlarged and liberal view with which he had entertained in Taylor vy. 
Salmon, (4 My\. and Cr., 141,) wherein he says, “I have thought it the duty 
of this court to adapt its practice and proceedings, as far as possible, to the 
existing. state of society, and to apply its jurisdiction to all these new cases, 
which, from the progress daily making in the affairs of men, must continually 
arise, and not” (as did the Judge @ quo, when he asked where is the law 
authorizing these proceedings) “from too strict an adherance to forms and 
rules established under very different circumstances, decline to administer 
justice, and to enforce rights for which there is no other remedy.” 

But to the case of Walworth vy. Holt. In that case a bill was filed by some of 
the shareholders of an insolvent stock company, praying that an account should 
be taken of all the partnership assets, and thatsuch part as was outstanding 
might be brought in, and applied towards the satisfaction of the partner- 
ships debts. A’demurrer to the bill was filled and overruled. In his judg- 
ment, Lord Cottenham entered intoa very ful] examination of the authorities on 
the subject, and also of the principle upon which they proceeded. His Lord- 
ship, according to the report of the case, in Collyer, 915, lays down in substance, 
the following, as his views of the question presented—a question closely anala- 
gous to the one now before your Honors, ‘ When it is said that the court 
cannet give relief of this limited kind, it is, 1 presume, meant that the bill 
ought to have prayed a dissolution, and a final winding up of the affairs of the 
company. How far this court will interfere between partners, except in cases 
of dissolution, has been the subject of much difference of opinion ; and the 
difficulty created by contrary opinions must be overcome upow this principle, 
that it is better to go as far as possible towards justice than to deny it altogether. 
If, therefore, it was necessary to go much further than it is in opposition to 
some higher sanctioned opinions, in order to open the door of justice, in this 
court, to those who cannot obtain it elsewhere, ] should not shrink from the 
responsibility of doing so. It is true that the bill does not pray for a dissolu- 
tion, and that it states the company to be still subsisting; but its object is to 
have the common assets realized and applied to their legitimate purpose, in 
order that the plaintiffs may be relieved from the responsibility to which they 
are exposed, and which is contrary to the provisions of their common contract, 
and to every princip}e of justice. 
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In Knowles v. Houghton, (says Lord Cottenham, in the case under review,) 
the court did not consider the dissolution of the partnership as a preliminary 
necessary before directing the account. In Hichens v. Congreve, continues the 
same Judge, 4 Russ, 562, the bill was on behalf of. the plaintiff and the other 
shareholders, not praying a dissolution, but seeking only a repayment to the 
company of certain funds alleged to have been improperly abstracted from 
the partnership property by the defendants, who were copartners; and Sir 
Anthony Hart, overruled a demurrer, and his decision was affirmed by Lord 
Lyndhurst. Collyer, on Partnership, Book 5, Chap. 1, $1130, Perkins’ edi- 
tion, 1848. , 

The principle above enunciated by Lord Cottenham, viz: that an action for 
account will lie, where no other remedy can be found to force a copartner to 
disgorge the partnership fund in his possession, have been recognized and acted 
upon to their fullest extent, by the Master of the Rolls, in Richardson v. Hastings, 
7 Beav. 323. 

uithorne v. Weston, 3 Hare, 387. The Vice Chancellor says, “The argu- 
ment for the defendant, turned wholly upon the proposition, that a bill praying 
a particular account is demurrable, unless the bill seeks and prays a dissolution 
of the partnership. That there may be cases to which the rule thus laid down 
is applicable, I am not prepared to deny; but the law as laid down in the case 
supporting that position, was never admitted to be of universal applicatior. 
The unequivocal expression of the opinion of Lord Cottenham, in Zaylor v. 
Davies, and Walworth v. Holt,—of the Vice Chancellor of England, in Miles v. 
Thomas, and of Lord Langdale, in Richardson v. Hastings, shows that there is 
no such nniversal rule at the present day; and I cannot but add, that it is essen- 
tial to justice, that no such universal rule should be sustained. It is unneces- 
sary to say that the court will goas far as it can to protect the rights of the 
parties; and I have no doubt it may interfere to support as well as dissolve a 
partnership.” The above was a case of partnership for a certain term, and the 
bill was filed during the term. The Court held that a bill for a partnership ac- 
count, during the existence of a partnership, is not demurrable merely on the 
ground that a dissolution is not prayed. Note to Colyer, p. 267. Let us, 
however, in our effort to convince the court that a dissolution of the community 
is not a sine gua non to the liquidation and settlement of the community ac- 
counts; a point which induced the District Judge to decide adversely to the 
plaintiffs in this action; refer your Honors, to the opinion of some of the Ameri- 
ean Courts and Jurists. 

Mr. Chancellor Kent, in Duncan v. Lyon, 8 John Ch., 360, 361, in speaking 
of the action for account, says: “I do not find that even matters of account 
between copartners belong exclusively to courts of equity, though in practice 
they may be confined there. Courts of law and equity have concurrent juris- 
diction in matters of account, and it is conceded that an action of account may 
be brought by one partner against another. TE have not been able to discover 
why that action has so totally fallen into disuse.” 

Ia 1. Story, Eq. Jur., §671, Justice Story remarks, “that courts of equity 
may, perhaps, interpose and decree an account where a dissolution is not prayed 
for nor taken place; although, ordinarily, they are not inclined to decree an 
account, unless under special circumstances, if there is not an actual or con- 
templated dissolution. 

Debleux & Matthews, for defendants : 


To the first ground defendant answers that the wife cannot be garnisheed by a 
judgment creditor of the husband during the existence of the marriage. 

Ist. Because the process of garnishment was given by law, to make the 
rights and credits of debtors in the hands of third persons available to satisfy 
the claims of their judgment creditors, and the wife is not a third person with 
regard to her husband in a technical sense, and is not such a third person 
within the provisions of the statute of the 20th March, 1839, (sec. 13, p. 166) 
as can be made subject to the process of garnishment at the suit of judgment 
creditors of her husband—5 Rob. 25. 

2nd. Because she cannot in any manner be indebted to her husband, for she 
is incapable by law of contracting with him, and defendant is not within any 
exception to that law; and because she cannot be so indebted to her husband 
as to give him any right of action against her and plaintiffs as his judgment 
creditors can Lave no greater rights against defendant on account of such 


indebtedness ‘than her husband could have—13 L. 570; 5 Rob. 833; 8 N.S. — 


836; 3 A. 819. 
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8d. Because she cannot possess and detain either the separate property of 
her husband or the property of the community between her and her husband 
from him or his creditors, he or they having the right at any time to have it 
seized under execution to pay his debts, and hence there can be no reason or 
necessity whatever for suing defendant as garnishee. 

To the 2nd ground of plaintiff ’s petition already stated, defendant answers 
that the community between her and her husband has never been dissolved, 


and that she is not capable of accepting or renouncing a community until that _ 


community is dissolved in some legal manner, and that any act of acceptance 
or renunciation on her part before that time is absolutely null and of no effect— 
C. C. Art. 978. The delusion under which the_plaintiffs seem to be laboring 
in this part of their petition is this—that because the defendant in the suit No. 
$091 on the docket of this Court prayed for a dissolution of the community and 
a@ partition of its effects, which prayer and community she afterwards renounced, 
yet still, plaintiffs think this is to be construed as an acceptance of the commu- 
nity by which she is bound for all time to come, notwithstanding the refusal of 
this Court to dissolve the community in the suit cited. 

To the third ground above stated of the petition, defendant replies that the 
community between her and her husband has never been dissolved, and that 
until its dissolution there can be no liquidation of it—that there is no law au- 
thorizing such judicial proceedings as plaintiffs invoke in this part of their 
petition. 

To the fourth ground of the petition above mentioned, defendant says that 
according to plaintiffs’ own showing, the debt sued for was contracted during 
the marriage of her and her husband, Charles H. Davis, and is consequently a 
debt for which the separate property of the said Davis and that of the com- 
munity under his control, is alone bound, unless it can be shown that it was 
contracted for or enured to her separate benefit and her separate advantage, 
and this she expressly denies. 

“To make the wife personally liable for the debts contracted during the exis- 
tence of the community, the debts must have been incurred for her individual 
use and for her separate advantage.” This has been too long the settled law of 
this State to be questioned or discussed now—vide 7 M. 465, 5 N. S. 54, 7 N. S. 
65, 10 L. 146, 6 Rob. 64, 2 Ann. 440 and 579, 5 Ann. 173, 495, 572 and 586— 
C. C. 2412. 


Ocpen, J. The controversy between the parties to this appeal commenced 
by the intervention of Kelly, Conyngham & Co., in a suit which was brought 
by Tennessee Robertson, wife of Charles H. Davis, against her husband, for a 
separation of property. The case was decided at the last term of this Court, 
and will be found reported in the 9th Ann. The present plaintiffs represent- 
ing the intervenors in that suit; and seeking in this action to render the wife 
liable for the debt of eight thousand four hundred and thirty-five dollars 
forty-three cents, for which they recovered judgment, on their intervention in 
the former suit against the husband alone. The community between Davis 
and his wife is still existing. The debt for which the plaintiffs have a judgment 
against Davis is a debt for which the community is liable, and the grounds of 
the present action against the wife, are : 

Ist. That although it was a debt contracted during the marriage and for 
which the husband as head and master of the community is liable, the wife is 
also liable for it personally, because it was contracted for and enured to her 
separate benefit and advantages. 

2d. That pending the suit brought by the wife for a separation of property 
she accepted the community of acquets and gains, and is therefore liable for 
one half of the debt. 

8d. That the wife is indebted to the community in an amount exceeding the 
judgment the plaintiffs have obtained against her husband, and is liable to be 
garnisheed as a debtor of the community. 
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4. That the creditors of the community have a right to deman1 that there + x 
should be a liquidation of the community, and that the wife should be compell- RopEarsow. 
ed to bring the amount of her indebtedness into Court, in order that the same 
may be paid over to the creditors of the comm:nity, according to their respec- 
tive rights and privileges. 

An exception was filed by Mrs. Davis, to the jurisdiction of the Court, on the 
ground that her legal domicil was in the Parish of Iberville where her husband 
had his domicil. The evidence shows that Mrs. Davis has always continued 
to reside on her plantation in the Parish of East Baton Rouge, where she re- 
sided at the time of her marriage, and where after marriage the matrimonial 
domicil was established. Her husband is made a party defendant with her in 
the same suit, and has submitted to the jurisdiction of the Court, and there 
appears to be no ground for the wife’s objecting to being sued at her actual 
domicil, which the husband recognizes in the same suit to be hisown. The 
exception to the jurisdiction was properly overruled. 

The first ground of the plaintiff’s action, is that the debt was contracted for 
and enured to the separate benefit and advantage of the wife. The right of the 
plaintiffs in this respect are reserved in the decree rendered by this Court on the 
intervention of the plaintiffs in the suits between Mrs. Davis and her husband, 
Mrs. Davis in her answer to interrogatories in this suit has admitted that two 
of the sums of money paid by Kelly, Conyngham & Co., on the orders of her 
husband were for debts due by her anterior to the marriage, to-wit: $803 for 
a note give by her to Haney, and $1000 for amount of a note due by her to 
Laurica Talbot, the principal and interest of which when paid, it appears, 
amounted to $1076 67. 

The majority of the Court are of opinion that as these debts were paid by 
drafts of the husband on Kelly, Conyngham & Co., which constituted charges 
against the community, the plaintiffs have no claim therefor against the wife 
separately. My own opinion on this point differs from that of my brother 
Judges. 

The attempt to garnishee the wife and render her liable for an alleged indebt- 
edness to the community, finds no support in any of the principles of our law, 
applicable to the rights and obligations of married persons, or to the nature and 
character of the conjugal partnership. It is sufficient to say that the object of 
our law which confers upon a creditor who has a judgment against his debtor, 
the right of resorting to the process of garnishment, was to enable the creditor 
to exercise for his own benefit all the rights of action which the defendant in 
execution could exercise against his debtors, but that it certainly was not intended 
the creditor should exercise any greater right than his debtor himself could. 
The husband who is the judgment debtor in this case, has no right of action 
against his wife, during the existence of the community, for any sums of money 
which he may have expended for her benefit, either from his own separate 
funds or from the funds of the community, and his wife cannot therefore be 
garnisheed, by either the individual creditors of the husband Or by the credi- 
tors of the community. 

It is equally clear that this suit cannot be maintained for an account of the 
community transactions, with a view to its liquidation, in order to establish an 
indebtedness on the part of the wife to the community, and thereby render her 
liable for the debt due to the plaintiffs by the community. Whether the com- 


munity is to be viewed in the light of a = entity or not, it is certain no suit 
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Kmur .¢ can be heicaliccaiiaedianiesntatais thin \danl-being >The husband is its sole 


Ropsirsox. | representative during its existence, and the law has given him no pawer to 
provoke its dissolution, except by an action for separation from bed and board 
Yor for a divorce. The wife is not bound for the debts of the community, of 
4 which her husband is the head and master while that community subsists, and 
» when it is dissolved she has the right by renouncing, of exonerating herself 
from the payment of any of its debts. Whatever right one of the spouses may 
have to claim a recompense from the other for funds of the community em- 
ployed for the separate benefit and advantage of such spouse, either in the 
payment of his or her debts, contracted anterior to the marriage, or in the in- 
crease and improvcment of the hereditary property of such spouse, this right 
can only be exercised at the dissolution of the community. The community 
under our laws consists only of acquets and gains, made during the marriage. 
They are liable to seizure for the debts contracted by the husband during the 
marriage, and the plaintiffs have a right to seize under their judgment against 
Davis any objects belonging to the community in possession of the wife. The 
buildings and improvements which have been erected on the wife’s plantation 
during the marriage are not objects belonging to the community, to the extent 
to which, at the, period of the dissolution of the community, it shall be de- 
termined the wife’s land is then enhanced in value by thcse improvements, the 
husband or his heirs, will be entitled to the award of one half of such increased 
value, but at present nothing is done by the wife on that account, and it may be 
thet on the dissolution and final scttlement of the community hereafter, the wife 
may be able to offset any such claims, by claims that she may have against the 
hushand for a similar improvement of his own hereditary property during the 
marriage. 
It is therefore ordered and adjudged, that the judgment of the Court below 
be avoided and reversed, and that there be judgment in favor of the defcndant 
Tennessee Robertson, with costs in beth Courts. 






























C. J. Brapey, H. Freirsen & Co. 





Administrator, v. 










A sheriff who had a plantation under seizure by fi. fa. was enjoined from selling. Pending the in- 
junction he shipped the crop to defendants for sale, and subsequently died. eld: that the ad- 
ministrator of the deceased sheriff is not entitled to recover of defendants the proceeds of the 
sale of the crop, without the assentof the deceased sheriff's successor in office, and of the parties 
to the injunction suit and others ininterest. All official trusts pass by the death of the sheriff 
to:his successor in office and not to his personal representative. 


a from the First District Court of New Orleans, Larve, J. 


Purvis & Dugué, for plaintiff, cited Jordan v. Gallop, 12 Conn. 587 ; 
Decoux v. Bank of Louisiana, 157. 
Wolfe & Singleton, for defendant and appellant, cited Pavie v. Cenas, 8 M. 
288; Buisson v. Hyde, 17 La. 22; Simpson v. Allen, 7 R. 500. 


Suet, C. J. The evidence is quite meagre, but the state of facts we 
gather from it is substantially this: 

Augustus Bradley, Sheriff of the parish of Franklin, had scized upon fieri 
facias in the suit of Ford v. Michael Dosson, a plantation, supposed to belong 
to Dosson, but claimed by his wife, who it seems arrested the sale by injunc- 
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tion. The Sheriff shipped the crop of cotton to the defendants, New Orleans 
merchants, and they furnished supplies, &c., to the plantation on the Sheriff’s 
orders. While matters thus stood, Augustus Rradley died, and his adminis- 
trator sued the defendants for the proceeds of the crop. They resist payment 
upon the ground that this plaintiff has no right to receive the money. 

It was the duty of the plaintiff to make out a clear right, which he has not 
done. Frellsen & Co., seem to have dealt with Augustus Bradley, in his 
official capacity as Sheriff, having custody of a plantation under judicial pro- 
cess, and pending a litigation respecting the ownership of it, and its crop, in 
which litigation Ford, Michael Dosson and Mrs. Dosson were interested. All 
official trusts passed on Bradley's death to his successor in office, and not to 
his personal representative. It is fair to infer from the evidence before us, and 
in the absence of any express proof to the contrary, that the Sheriff was not 
thus providing for the wants of the plantation, and shipping the crops without 
some legal sanction ; and there is no evidence that the parties litigant have done 
any act from which could be implied an assent to the receipt of this fund by 
the mere personal representative of the late Sheriff. O. the contrary two of 
them have appeared in this cause and resist a payment to the administrator. 

There is in evidence a writing purporting to be signed by a subsequent Sheriff 
of Franklin, assenting to the payment of the fund to the administrator of his 
predecessor, but we do not think he had a right thus to direct the fund without 
the assent of the litigants. 

It is proper to observe that although the plaintiff's petition discloses the in- 
terest of Ford, there has been no attempt on his part to make Ford a party. 

Under all the circumstances as presented by the imperfect evidence before 
us, we are not prepared to say that the plaintiff has shown a clear right to re- 
ceive this fund, and that the defendants would be safe from further attacks on 
paying to him. 

Jadgment reversed, and judgment as in case of non-suit, plaintiffs to pay 
costs in both courts. 


Tae Crry or New Orveans Prayine ror tHe Opentne or Pamir anp 
OTHER STREETs. 


In proceedings for the opening of streets, under the Act of 3d of April, 1832, the city of New Or- 
leans is not barred, by the 6th section of said Act, from appealing from the judgment of the Dis- 
trict Court affirming the report of the Commissioners of Assessment after the lapse of two calen- 
der months from the date of the Judgment. 

An appeal will not be dismissed on the ground that it was rendered on motion of appellant, when it 
appears that it was rendered on motion of one who acted as attorney for the appellant and appellee. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Labatt and Eustis for the city of New Orleans, appellant. J. 0. Egan 
and 7. S. McCay, for Walker, &c. 

Vooxutes, J. (Survexr, C. J., declined sitting.) The petition in this case 
sets forth, that the Common Council of the city of New Orleans has passed 
resolutions declaring its intention to open Piilip street from St. Patrick to Clai- 
borne streets, and the streets running perpendicularly to and parallel with the 
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a river to Claiborne street, in the Fourth District, according to a certain plan in 
or Puuir st. the Surveyor’s office; and that, after due and legal advertisements, n> opposi- 





tion having been made, the Mayor has been authorized to take the necessary 
legal steps to carry into effect said intention. The petition concludes with a 
prayer for the appointment of three discrect and disinterested persons as com- 
missioners of estimave and assessment, as prescribed by the Act of the 84 of 
April, 1832. J. A. Watkins, J. F. Rib and William T. Gillmore being ap- 
pointed as such, filed a report on the 14th of October, 1854, setting forth, 
among other things, that they had employed Hugh Grant, a civil engineer, to 
make a careful and accurate survey of all the streets proposed to be opened, 
together with a plan of the district in whi.h the same were embraced, in accor- 
dance with the resolutions of the Common Council of the city of New Orleans, 
which survey was made and a plan of the same annexed to their report. This 
report, showing that the lands and improvements taken for that purpose were 
separately estimated and assessed, was confirmed by separate judgments 
signed on the 24th November, 1854. On the 26th of January, 1855, the city 
of New Orleans took an appeal from these judgments. 

On the 26th and 27th of February, 1855, ru'es were taken in the court be- 
low upon the Mayor of the city of New Orleans by J. F. Rab, James D. Gill- 
more, Wm. T. Gillmore, Hugh Grant and F. Walker, subrogee of J. A. Wat- 
kins, to show cause why the appeals thus granted should not be sct aside on 
the following grounds: Ist. Because said appeals were not taken within the de- 
lay allowed by law; 2d. Because the judgment was rendered by the court 
upon the motion and at the instance of the said city «f New Orleans; and 3d. 
Because no one has been authurized by the Common Council to take an appeal. 
The Judge @ quo discharged the rules thus taken and maintained the appeals. 

Several of the appellees have filed motions in this court for the dismissal of 
the appeal. ‘he Commissioners, William T. Gillmore, J. F. Rub and J. A. 
Watkins’ transferree, and the Surveyor, Hugh Grant, claim the dismissal on the 
following grounds: 1st. Because the appeal was not taken in time to suspend 
execution ; and 2d, Because the judgments appealed from were rendered upon 
the motion of the city of New Orleans. The two last named appellees also 
claim it on the ground of the absence of any prayer in the petition of appeal 
to have them cited, and that no service of the petitition of appeal or citation 
has been made upon either of them. This ground is untenable; for the record 
shows that a copy of the petition and citation was duly served upon both of 
them. In the report, the compensation of the three Commissioners is fixed at 
$9,900, that of the Surveyor, Hugh Grant, at $1,320, and that of the attorney 
at $2,200. The petition praying for the opening of those streets was signed by 
Thomas R. Wolfe, Esq.,as City Attorney; and the report was confirmed on 
the motion of J. Livingston, Esq., as attorney for the city and Commissioners. 
The latter is also made a party appellee in this case, the appellant being repre- 
sented by Messrs. Labatt and Eustis. 

The 8d section of the Act of the 3d of April, 1832, on which the proceed- 
ings in this case are based, after prescribing the mode in which the assessment 
of the property taken for the opening and improvement of streets shall be made, 
provides, that any person whose rights are affected by the report of the Com- 
missioners, may, within ten days, file his opposition in writing to the assess- 
ment. After certain proceedings on such opposition, the Act provides tha‘ the 
report made and confirmed by the court “shall be final and conclusive as well 
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upon the Mayor and City Council of New Orleans, as upon all persons and Outeans paavine 
4 FOR OPENING 

parties interested in the lots, lands and premises mentioned in said report, &c.”’ — or Put sr. 
The 6th section provides, “ that said Mayor and City Council shall, within two 
calender months after the confirmation of the report, pay to the respective 
persons mentioned in said report, in whose favor any sum or sums of money 
shall be estimated and reported, the respective sums reported in their favor, 
and in case of neglect or default, such person, after application made to said 
Mayor and City Council for payment thereof, may sue for and recover the same 
with six per cent. interest, &c.” 

Whether the Commissioners had any legal authority to pass upon their own 
claim, or that of others, for services rendered to the appellant or not, is a ques- 
tion which we are not now called upon to determine. We do not think that 
this section of the statute can be construed to mean that the right of appeal, 
even in relation to the claims adverted to, is barred by the delay of two calen- 
dar months. This delay is clearly applicable to the payment of the sums as- 
sessed by the Commissioners, giving to the creditors, after its expiration, the 
right to proceed by suit against the city. We are clear that the second ground 
on which the appellees rely for the dismissal of the appeals, is equally unten- 
able. The report cf the Commissioners, as we have seen, was confirmed by 
the court below, “on motion of J. Livingston, Esq., attorney for the city and 
the Commissioners.” Under these circu:nstances, it is obvious that the judg- 
ments appealed from cannot be considered as having been confessed by the 
appellant. 
_ It is therefore ordered and decreed that the motion of the appellees for the 
dismissal of the appeai in this case, be overruled. 

Mr. Chief Justice Stet not sitting in this case. 


Same Case. 


The assessment directed by the 3d section of the Act of 1832,in reference to the opening and im- 
provement of streets, applies exclusively to the property to be expropriated. The Co nmissioners 
are not authorized to include in such assessment their own fees and otner expenses. 


Voorutes, J. This case has already been before us on a motion to dismiss 
the appeal. (Ante. p. 311.) 

The principal objection urged by the appellant to the judgments appealed 
from, is, that the Commissioners improperly passed upon and allowed in their 
report the following claims, as compensation for scrvices rendered in opening 
Philip and other streets, to wit: $2,200 to John Livingston, City Attorney, 
$1,320 to Hugh Grant, civil engineer, $1,100 to James Gillmore, clerk, and 
$9,900 to themselves. 

In this particular, we think the report is clearly erroneous. The third sec- 
tion of the Act of 1832 points out the mode of making the assessment of pro- 
perty required for the opening and improvement of streets, and makes it the 
duty of the Commissioners to file a copy of such assessment with the Clerk of 
the court. This assessment, it is obvious, applies exclusively to the claims of 
persons whose property is required for such improvement. In their assessment, 
the Commissioners are required to set forth the names of “the respective own~ 
ers, lessees, parties, and person: entitled to, and interested in, the said lots and 
premises.” The sixth section prescribes the manner of enforcing the payment 
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Onrnane raavixo of the respective sums estimated “‘in favor of the persons mentioned in said 
or Puuar st. report.” It is true the Commissioners are also required to make an estimate of 








the probable cost and expense of making such improvements, but it is clear to 
our minds that the Legislature intended that such estimate, in connection with 
the assessment required to be filed with the Clerk, should be submitted to the 
consideration of the City Council. This construction is consonant to the 9th 
section, which provides that “each of the Commissioners shall be entitled to - 
receive the sum of not more than $5 for each day they shall respectively be 
employed in the duties of their appointment, over and above clerk hire and other 
actual expenses: provided, that in no case shall the compensation to be granted 
to the three Commissioners exceed $450; the same to be paid by the Mayor 
and City Council, on a detailed account of said expenses, certified by at least 
two of said Commissioners, and to be included as part of the expenses of said 
improvement in the above mentioned assessment. Under the third section, the 
Commissioners are authorized to have such surveys and plans made as_ they 
may judge necessary. It is evident that the expenses resulting from this, must 
be settled in the manner pointed out in the ninth section of the Act. In other 
respects, we are of opinion the report of the Commissioners is correct. 

It is therefore ordered and decreed that the judgment of the court below be 
avoided in so far only as it relates to the claims of the Surveyor, Clerk, Attor- 
ney and Commissioners, as set forth in the report of the Commissioners, that 
said claims be stricken out of said report without prejudice, said appellees to 
pay the costs of this appeal, and that in other respects said judgment be 
affirmed. 

Mr. Chief Justice Stet not sitting in this cause, having recused himself on 
the ground of interest. 


Micovu’s Execvurors v. Stacy et als. 


The vendor of a contingent interest in lands who warrants title, as to himself and those claiming 
under him, and who takes a counter letter conditioned that the vendees will convey to him one- 
third of the land that may be confirmed to them after adjusting the claims of certain settlers on 
the land, has not such a title as will authorize him to be recognised as a co-proprietor in a suit for 
partition, between parties claiming by title from his vendees. 

The helder of such a counter letter would have no right as against his vendees, when their title to a 
pertion-of the land had been confirmed, only by compromise with parties claiming under an assign- 
ment from him prier to the date of the counter letter. 

The registry in the mortgage book of such acounter letter, even if it be regarded asa title or convey- 
ance, would be no notice to a purchaser. 


PPEAL from the District Court of Concordia, Cooley, J. 
Hamner & Hays, for Bringier, appellant. Hynes, Stacy & Sparrow, in 
pro. per. 

Sporrorp, J. (Bucnanan, J. and Qepen, J. absent). The District Judge 
did not err in rejecting the pretensions of Louis Bringier toa share in the 
partition. 

To have allowed him a definite share in the lands on their proceeds, under 
the pleadings as between him and Stacy and Sparrow, would have been to re- 
cognise in him a sufficient legal title to sustain a petitory action against them as 


adverse possessors. 
He has produced no such title. 
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His pretended title he styles a counter letter from Curry and Garland, to 
whom he sold all the claim he might have to the Bringier tract in 1841. 

It turned out that he had no claim at all, for he had surrendered all the in- 
terest he had to his creditors in 1827, and in 1828 it was adjudicated to Jsaac 
Lambert, William Brothers, and Jonah Bastable. 

Their claims have been asserted contradictorily with Curry and Garland, 
or their successors, and all with a certain degree of success. The heirs of 
Mooney who succeeded to the rights of Lambert & Brothers, after instituting 
legal proceedings, compromised with Curry & Garland, and procured a share 
of the land. The heirs of Bastable, by the judgment of our predecessors (re- 
ported in 5 An. 419) recovered an undivided sixth of the Bringier tract, sub- 
ject to certain deductions for expenses common to all the co-proprietors. They 
would have recovered the other sixth, but the recorded interest of Garland had 
passed into the hands of Stacy, whose good faith protected him. 

Now, in the sale of his contingent claim to Curry and Garland in 1841, the 
vendor inserted the following clause: ‘this sale is made without any warranty 
on the part of Mr. Bringier, except against himself, his heirs, and those claim- 
ing under him.” The sale was for the express consideration of $5,000. 

Referring to the counter letter we find that Curry and Garland stipulated 
that when the title should be confirmed, and the claims of certain settlers ad- 
justed, they would convey and relinquish to the said Bringier one-third of the 
land that should remain. 

Suppose, for a moment, that Curry and Garland were the defendants in- 
stead of Stacy and Sparrow. Could Bringier, under these facts be permitted 
to say, “Iam the owner of one undivided third of these lands in common 
with you, by virtue of this counter letter?” They would reply, “we have, 
after great trouble, expense and litigation, got a title to a part of the Pringier 
tract ; you sold us your claim, as an inchoate claim, really subsisting in you and 
not alienated at the time; you warranted us that we should be disturbed by no 
one claiming under you ; you have broken your warranty ; your sale tous was 
absolutely null; the thing belonged to other persons to whom you had previ- 
ously assigned it yourself; those persons have disturbed us ; after we had paid 
you $5,000 for a claim you did not own, and spent our time and money in get- 
ting a confirmed title, your assignees stepped in and took a considerable part of 
the land from us; they would have taken it al] but for a timely compromise, 
which we made for our own protection, and not for your benefit, because you 
violated your contract with us.” 

This defence, as the evidence stands, would effectually bar Bringier from 
claiming a specific performance of the promise to recover one-third of the lands, 
even were he litigating his rights with the original parties to the counter letter, 

That instrument is not an absolute title to anything; it is not translative of 
dominion over anything. It is a conditional promise to convey in the future, 
and refers to a déed from thepromisee, which itself conveyed only an inchoate and 
contingent claim, but with a warranty against disturbance from his own assigns 
which has been falsified. 

The most ample notice of such an instrument brought home to Stacy and 
Sparrow could not enable Bringier to assume the position of a co-proprietor. 
with them, for they hold under titles of the highest dignity. 

If Bringier had any rights growing out of his dealings with Curry and Gar- 
land, he should have asserted them contradictorily with those parties. 
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It may be added that if the counter letter could possibly be regarded as a 
title or conveyance, it was improperly recorded in the mortgage book, and such 
a registry would not operate as notice. 

Nor could the fact that a mortgage certificate was read at the sale when 
Stacy purchased, in which a loose reference was made to a conveyance said to 
have been executed by Curry and Garland, of one-third of the land, without 
stating to whom, be considered as giving Stacy legal notice, that Louis Bringier 
was an owner of an undivided third, so.as to put him in the position of a pur- 
chaser in bad faith, especially as Stacy bought under a judicial mortgage re- 
corded before the registry of the counter letter in the mortgage book, as shown 
by the certificate read at the sale. The judgment is affirmed with costs. , 

Re-hearing refused. 


J. Montcomery, Executor, et als. ve Rourn anp Wi.iiams. 


An unofficial copy of.a power of. attorney may be given in evidence, where the party offering it, can- 
not procure the original. 


PPEAL from the late District Court of Concordia, Curry, J. 
8S. L. Johnson, for plaintiff. Stacy & Sparrow, for defendants and ap- 
pellants. 

Morpuey, J. The defendants are sued as endorsers of a promissory note of 
$9,807 39, drawn at Jackson, Mississippi, on the 12th of December, 1837, by 
George Fimane, John Long, John A. Grimbull, and Charles Lynche, to the or 
der of, and endorsed by, Shipp, Ferriday & Co., and payable on the first of Jan- 

-uary, 1839, at the Agricultural Bank of Mississippi, at Natchez; the note was 
placed for collection in the Planters’ Bank, at Natchez, and regularly protest- 
ted; the Justice of the Peace who made the protest, gave notice of it to the 
defendant by leaving letters containing such notice, with William Ferriday, 
their agent, at his counting-house, at Natchez, there was a judgment of non- 
suit below, from which the plaintiffs appealed. 

The endorsements sued on in this action were given by William Ferriday, 
under the same powers as are mentioned in the case of Zhe Commercial Bank 
of New Orleans y. those defendants just decided, the same interrogatories were 
put to them and the same answer made ; for the reasons given in that case, we 
conclude that William Ferriday was duly authorized to make such endorse- 
ments. 

It is urged that the notices left with William Ferriday, are bad, because an 
agent is not competent to receive notices unless power to that effect is given 
him, and that the powers of attorney annexed to the plaintiffs’ petition confer 
no such power, and we have been referred to the cases of Mantillet v. Duncan, 
11 M. R. 534; and The Louisiana State Bank v. Ellory, 4 N.S. 87. Itis not 
necessary to inquire in this case, whether the authority to receive notices of 
protest may not be fairly deducible from the comprehensive powers given to 
Ferriday to do all the banking business of his principals, because the plain- 
tiffs have exhibited other powers executed in Mississippi, on the 21st of April, 
1887, in which the defendants authorize their agent to do in their names, with 
the Planters’ Bank of Mississippi, a number of transactions therein enumera- 
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ted ‘and (among others) ‘to receive and acknowledge notices of protest of all a - 
or any bills of exchange, drafts or promissory notes, and to do and to perform Rovru. 
all such other acts as may be necessary in transacting our business with the 

said institution.” 

To prove these last powers, the plaintiffs offered in evidence copies of the 
original, which are private documents lodged in the Planters’ Bank, in Missis- 
sippi, and proved, by the cashier who was examined under a commission, that 
he could not part with the originals which belonged to the bank, that they 
were signed by the defendants, and that the copies which he annexed to his an- 
swers were correct copies of such originals, and they further proved the death 
or absence of the subscribing witnesses; this evidence was objected to on the 
ground that the originals should have been produced, as they were not alleged 
to be lost or mislaid, but on the contrary, were shown to exist. The Judge ad- 
mitted the copies, and defendant took a bill of exceptions. The Judge below 
did not err. The rule is, that a party is not obliged to produce the very best 
possible evidence of the fact to be proven, but the best in his power and under 
the circumstances of the case. The best evidence of the contents of a written 
instrument consists no doubt in the actual production of the instrument, but 
when the impossibility of preducing it has been shown to the Court, seconda- 
ry evidence must be admitted. 1st Starkie, on Evidence, p. 282. In the pres- 
ent case, the paper is beyond the control of the process of our Court, and the 
party can do no more than prove its contents. 

It has been finally argued that the power is to transact for the principals the 
business therein mentioned with the Planters’ Bank, of the State of Mississippi 
and not with the plaintiffs; that the note sued on, never did belong to that 
Bank who merely held it a short time for collection; to this it is a sufficient an- 
swer that as the Planters’ Bank had undertaken to collect this note, the pro- 
testing and giving notice of the protest to Routh and Williams, was part of 
the business which the Bank had with these persons. 

There is an admission in the record that the note bears eight per cent. inter- 
est per annum by the laws of Mississippi. 

It is therefore ordered that the judgment of the District Court be reversed, 
and proceeding to give such judgment as in our opinion, should have been 
rendered below, it is ordered and decreed that the plaintiffs do recover of, 
and have judgment against, the defendants, in solido, for $9,807 39, withjinter- 
est thereon, at the rate of eight per cent. per annum, from the fourth of Janu- 
ary, 1839, until paid, with costs in both Courts. 


















































































































Same Case on Aa Re-HEARING. 


Bucnanan, J. Upon a careful review of this case we have found no reason 
_ to dissent from the conclusions of the former Supreme Court, embodied in the 
opinion pronounced at Alexandria, in the term of 1845. 

In the period of time, which has since elapsed, one of the defendants, Aus- 
tin Williams, has died, and his representatives have not been made party 
herein. 

It is, therefore, adjudged and decreed, that the judgment heretofore render- 


~ in this case by the former Supreme Court, be affirmed against John 
outh, 
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L. E. Smonps v. Saran CreswE.l. 





On the settlement of an e tor’s t, the judgment of tNe Court rendered en his claim for 
commissions is final and conclusive, as to any demand for personal services of whatever nature, 
he may have rendered to the estate, unless there has been an express reservation in the judg- 
ment. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Simonds, for plaintiff and appellant. J. Ad. Rozier, for defendant. 

Oepey, J. This suit is brought by the plaintiff to recover $1,500, for valua- 
ble services alleged to have been rendered to the defendant, at her request, in 
administering the succession of Elihu Creswell, deceased. 

The defendant set up the plea of res judicata, which was sustained in the 
Court below. 

The plaintiff was executor of the will of Creswell, and his final account of 
administration was the subject matter of litigation in the case of the succession 
of £. Creswell, which was decided by this Court in 1854. See L. R. 1854. 

In that case the plaintiff claimed commissions as executor, which, it is ad- 
mitted in his petition in this suit, was the form then adopted by him, of claim- 
ing remuneration for the same services for which this suit is brought. He con- 
tends that although his claim for commissions eo nomine was rejected by the 
judgment in that suit, he has a right to recover in another action on a quan- 
tum meruit. Such a principle is altogether inadmissible. On the settlement 
of an executor’s account, the judgment of the Court rendered on his claim for 
commission, is final and conclusive, as to any demand for personal services of 
whatever nature he may have rendered to the estate, unless there has been an 
express reservation in the judgment. 

Judgment of the Court below is, therefore, affirmed with costs. 


J. Surcer v. F. Sranron.—F. Surcer v. Toe Same. 


In an order of court granting a suspensive appeal it is not necessary to fix the sum for which the 
bond is to be given; the law fixes the amount. Article 574 C. P. refers entirely to devolutive 
appeals. 

The description in the petition of appeal of “final judgment” is sufficient. This description identi- 
fies the judgment mentioned in the appeal bond, of which judgment the date is blank in the bond. 

This court will nut enquire into the sufficiency of the security offered for the appeal. It is the pro- 
vince of the court of the first instance. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Day and Smiley & Perrin, for plaintiff. Gaither and Benjamin, Bradford 4 
Finney, for defendant and appellant. 
Bucuanan, J. In each of these cases a motion has been made by appellee to 
dismiss the appeal on various grounds. 
The first is, that no sum has been fixed by the order of court as to the amount 
of the bond to be given for the appeal. It was not necessary to fix asum. The 
appeals are suspensive, and the law fixes the amount of the bond. Code of 
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Practice, Article 575. The requirement of the Article 574, relied upon by 
appellee, that the Judge shall state the amount of the surety to be given by ap- 
pellant, refers entirely to devolutive appeals. Duperrou v. Van Winkle, 1 Rob., 
824. 

The second ground is, that the petition of appeal does not set forth what judg- 
ment the defendant desires to appeal from. The petition avers error in the 
final judgment rendered against defendant in the cause. This is a sufficient de- 
scription of the judgment. This description also identifies sufficiently the judg- 
ment mentioned in the appeal bond, of which judgment the date is blank in the 
bond, which constitutes another ground of this rule to dismiss. 

The fourth ground objects to E. A. Bradford, one of the securities in the 
appeal bond; and the fifth to Buckner and Newman, who are also securities in 
said bond, for various reasons stated. Objections to the securities should have 
been made in the court below. Such is the practice consecrated by many pre- 
cedents, We cannot undertake here to enquire into the sufficiency of the seeu- 
rity offered for the appeal. It is the province of the Judge of the court of the 
first instance to ascertain that the requisitions of the law in this respect have been 
complied with. 

It is ordered, etc., that the motion to dismiss these two appeals be overruled, 
at the cost of appellee. 


Francis Surcer v. Frep. Stanton. 


The “ absence” spoken of in Art. 8508 of the Civil Code is the absence of the creditor from the 
domicil of his debtor; and where the debtor and creditor have always lived in the same place 
although that place be out of the limits of this State, the creditor cannot be viewed, in regard to 
the debtor, as an absentee. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Day and Smiley & Perrin, for plaintiff: 
As to the attempted distinction in relation to absentees, where both parties 
reside out of the State, it is sufficient to say that this court has repeatedly held 
that all persons who are out of the State, and SLi have been in the same, 


are considered and declared to be absentees. 85; 2 An, 686; 14 L.R., 
447; Civil Code, Art. 3522, No. 3. 


Gaither and Benjamin, Bradford & Finney, for defendant and appellant. 

Bucnanan, J. On the 23d April, 1843, the plaintiff recovered of defendant a 
judgment in the Circuit Court of the State of Mississippi, sitting in the county of 
Warren, for the sum of five thousand four hundred and eleven dollars and eighty- 
seven cents. Both plaintiff and defendant were, and ever since have continued 
to be, residents of the State of Mississippi; and the contract on which judgment 
was obtained was a promissory note made in Mississippi, and payable at the 
Agricultural Bank of Natchez, in said State. 

The last execution that was issued on said judgment from the court that ren- 
dered the same was so issued on the 23d November, 1848. Suit was instituted 
by attachment on this judgment in the Sixth District Court of New Orleans, on 
the 6th April, 1854. The defendant has pleaded prescription. The action would 
be barred, if brought in Mississippi, by a statute of that State, passed the 24th 
February, 1844. Hutchinson’s Mississippi Code, page 831. And we are spared 
the necessity of examining the numerous and, to some extent, conflicting author- 
ities which the learned counsel on both sides have furnished us on the subject of 
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the effect of the lex loci contractas, and of the lex fori, where the two laws differ, 
inasmuch as we have come to the conclusion that this action is barred no less by 
the law of Louisiana than by that of Mississippi. The Article 3508 of the Civil 
Code is as follows: “In general all personal actions, except those above enumer- 
ated, are prescribed by ten years if the creditor be present, and by twenty years 
if he be absent.” The present action comes within the provision of this Article. 
More than ten years elapsed, as we have seen, between the rendition of plaintiff's 
Mississippi judgment and the action instituted in a Louisiana court upon that 
_ judgment. But the District Judge was of opinion that the plaintiff being an 
absentee, that is to say residing out of this State, the term of prescription appli- 
cable to him was twenty, and not ten years. We think, on the contrary, that 
the absence spoken of in the Article 3508 of the Code is the absence of the 
creditor from the domicil of his debtor, and that where the debtor and creditor 
have always lived in the same place, as is the case in the present instance, although 
that place be out of the limits of this State, the creditor cannot be viewed, in re- 
gard to the debtor, as an absentee. 

It is therefore adjudged and decreed that the judgment of the District Court 
be reversed, and that there be judgment for defendant, with costs in both courts. 


Jacos Surcet v. Freperick STanton. 


Fer the reasons given in the opinion this day delivered in the case of Francis 
Surget v. Frederick Stanton, it is adjudged and decreed that there be judgment 
for defendant, with costs. 


O. Rovstevu v. A. W. L. Parmer. 


This is a question of fact. Defendant contended that he was a capitalist who advanced money to 
plaintiff at an agreed rate of discount, upon the bills delivered to him, as plaintiff wanted money 
from time to time. Plaintiff, on the other hand, contended that he dealt with defendant as a broker, 
that the bills were entrusted to him in that capacity, with authority to get them discounted, ete. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
T. J. Semmes and Roselius, for plaintiff. Larue & Whitaker, for defendant 
and appellant. 

Stwett, C.J. The defendant concedes in argument that he has been pro. 
perly found guilty of fraud under the 10th section of the Act of 1840, if it 
has been proved that plaintiff entrusted him in his capacity of broker with the 
bills of exchange, for the purpose of getting them discounted in the market, that 
he sold the bills, received the money therefor for plaintiff, and wrongfully retains 
the proceeds. But he contends that, under the evidence, the bills were not 
entrusted to him as a broker. That he was a capitalist advancing money to 
Roubieu at an agreed rate of discount upon the bills delivered to him, as 
Roubieu wanted money from time to time. 

The evidence satisfies us that Roubieu dealt with Palmer as a broker; that 
the bills were entrusted to him in that capacity, with authority to get them 
discounted within a certain limit, twelve per cent., and with a compensation of 
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one per cent. for his brokerage. That Palmer has, in breach of the confidence 
reposed in him, sold at least some of the bills and converted the proceeds to 
his own use, refusing to render an account of his sales, having paid over only 
a portion of the proceeds, not offering to return any bills he may not have actually 
negotiated, and remaining a defaulter for a large balance. 

The argument made for the defendant derives its only plausibility from the 
form in which an account was made out by the plaintiff's bookkeepers, and the 
circumstance that in many of his payments Palmer did not pay over specific sums 
as the proceeds of discount of spesific bills. But upon reference to the testi- 
mony of the witnesses the difficulties vanish. It is satisfactorily shown that 
this account was forced upon Roubieu’s bookkeeper, from the fact of Palmer's 
not making prompt and specific returns of bills put into his hands without con- 
temporaneous vouchers or formal entries. The mode in which Palmer made his 
payments, and the testimony of the witnesses respecting the account, and the 
circumstances under which it was kept and rendered to Palmer, prove that 
Palmer was not in his later dealings a punctual agent, and that Roubieu permitted 
a loose mode of doing business between his broker and himself; but do not 
disprove the relation of principal and broker, which, on the contrary, is clearly 
established by express testimony, and accords also with the publicly known and 
daily vocation of Palmer, as shown by witnesses not in the employment of 
plaintiff. 

As to the money part of the judgment, the only error we find to the defen- 
dant’s prejudice is in substantially charging him, as under date of 11th July, 
1854, with the face of bills of exchange amounting to $16,600, which did not 
mature until various dates after that day. 

In conclusion, it is proper to observe that evidence was introduced without 
objection with regard to a large amount of bills beyond those enumerated in 
the petition, and showing the transactions between the parties for a considerable 
time, and the amouni due and unaccounted for by the defendant. 

It is therefore decreed that the judgment be amended by reducing the prin- 
cipal sum thereby awarded to the sum of $16,454 89, to bear interest from 11th 
July, 1854, until paid, and that so amended said judgment be affirmed, the costs 
of the appeal to be paid by the plaintiff. 





Botte v. Tue Crry or New Or.eans. 


The tax assessed by the Common Council on all drinking houses is legal, and the tax on the keeper 
of such houses is payable at any period of the year when it may be found that he is not provided 
with a license. But the city has not the right to close the doors of a drinking house summarily 
because of the failure of the keeper of it to take out a license. 


Dye from the Fifth District Court of New Orleans, Augustin, J. 
Roselius and Collens, for plaintiff: 


An expression of the opinion of your honors upon the fullowing points, raised 
by the issue between the parties, would not only decide this case, but many others. 
turning upon the same questions, and would avert much litigation. 

I. The ordinance violates Article 123 of the Constitution of the State, and the 
laws of the State incorporating the city, requiring taxation to be “equal and 
uniform.” 

Article 128 Cons. requires taxation to be “equal and uniform”—this clause 
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applies to the whole article, and relates to the income tax on professions as well 
as to property. 

Moreover the Act of 1836, p. 127 Bullard and Curry, requires the general 
Council to fix “uniform prices for all licenses” &c. So does also the Act of 
1847, p. 140, sec. 1, require taxation to be “equal and uniform.” The Acts of 
18538, p. 154, extended the laws which applied only to the several Municipalities 
to the whole city. ; 

Now these laws are violated in two respects: 1st. By imposing different taxes 
upon different professions; arbitrarily taxing one profession more or less than 
another, and creating capricious and invidious distinetions between citizens, ac- 
cording to the professions they follow. 2d. By establishing an inequality and a 
non-uniformity even among the traders in liquor, and dividing them into six 
classes: 

Art. 2. Those who distill spirituous liquor, $500, 

Art. 4. Those who sell by the glass, $300. 

Art. 5. Those who sell by the quart, $150. 

Art. 6. Keepers of drinking houses who sell beer, $100. 

Art. 7. Those who sell liquor in eating houses, $75. 

Art. 8. Those who sell liquor by the gallon, $60. 

To say nothing of the distinctions drawn between grocers who sell spirituous 
liquors and those who do not sell them, thus looking more to the merchandise a 
merchant sells than to his profession itself. 

It is evident that if this be uniformity—if this be not a violation of the law and 
Constitution, then the law and Constitution are nugatory ; for an artful claxsifica- 
tion of professions would suffice in order to tax one kind of property higher than 
another, and to reach oppressively those who might be obnoxious to just or un- 
just prejudices. 

II. The ordinance was not legally passed. 

When it was sent to the ower Board (as fully appears from the date of the 
message) it had not been published together with the ayes and noes. See Acts 
of 1852, page 47, sectien 19. It should have been published “before” being 
sent to the other Board. It was passed by the Board of Aldermen on the 12th 
of December, was sent to the lower Board on the same day, and was published 
on the 14th of December, at which time the Assistant Aldermen were already 
in possession of it and were acting upon it. 

Passed by Board of Aldermen, 12th December, 1854. 

Published as passed by Board of Aldermen, 14th December, 1854. 

Received by Assistant Aldermen, 14th Dec , 1854. 

So that tue publication (instead of taking place “before” the ordinance, as 
passed, was sent to the other Board) took place simultaneously with the sending. 

Ill. ‘To attempt to enforce the payment of the tax or price of license, even 
were it legal and constitutional, was premature. It was not due till 1st of 
March to lst May. See Avts 1854, page 52, sec. 35; and Acts of 1858, page 
86, sec. — : 

The “levee dues” are the only taxes exempted from this rule. 

The ordinance itself denominates the exaction for the license “a tax,” and so 
does the law. See title and first article of ordinance. 

IV. The mode of enforcement was illegal and unconstitutional, for no authority 
was ever vested to coerce payment in this mode, which would make the corpora- 
tion legislator, judge, suitor and executioner all at once, and which begs the 
question of a liability to pay the tax, preeludes all just defences which might 
exist, creates a frontier process in rem for a tax which is purely in personam, de- 
prives a man of his property without due process of law, and virtually abolishes 
the Judiciary. Lanfear v. Mayor, 4 La., 97; Harper v. Dorsey, 4 La.,98; Rost 
v. Mayor, 15 La., 129; American Law Register, June, 1854, page 471. 

The mode of procedure in such cases is clearly and expressly pointed out in 
the Act of 1805, page 95 Bullard and Curry’s Digest, section 10. 

The ordinance itself prescribes the mode in which it shall be enforced. Sees. 
25 to85. Bullard and Curry, page 97 and page 101, sec. 33. 

Livingston, City Attorney, for defendant and appellant, cited : 

Romazcy v. Mayor et al.,1 M., 263; Municipality No. 2 v. Schmidt, 1 A.,887; 
Charity Hospital v. Stickney, 2 A., 550; Charity Hospital v. Lammerman, 5 A, 
880; Municipality No. 1 v. Devrou, 4 A., 278; Municipality No.1 v. Cutting, 
4 A., 336; Municipality No.1 v. Manuel, 4 A., 828; City of Lafayette v. Cnm- 
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mings, 3 A., 678; Buffington v. Drinkgrave, 4 A., 549; Municipality No, 2 v. 


Duncan, 2 A., 182. 

Bucuanan, J. For the reasons given by the District Judge for the judgmert 
from which this appeal has been taken, it is adjudged and decreed that the said 
judgment be affirmed with costs. 

REASONS OF JUDGMENT OF THE DISTRICT COURT.. 


The plaintiff has sued out a writ of injunction against the city corporation, 
in order to restrain the acts of the City Treasurer, by whom he was notified to 
pay $315, due for his house for keeping a drinking house, and in default whereof, 
that the drinking house shall be closed by the police, in virtue of a resolution of 
the City Council, approved the 16th July, 1852. 

The plaintiff alleges that there is no Act of the State Legislature which author- 
izes such a summary proceeding on the part of the city authorities; and further, 
that the said tax is illegal and unconstitutional; and if found legal that the tax 
is not due before the 1st of May next. 

The city has joined issue upon these points, and prays that the injunction be 
dismissed. 

The right of the city government to fix a uniform price for the license to drink- 
ing houses is clearly established by law. 

The Act of 1805, section 11, provides that the Mayor shall give licenses for 
keeping houses under the restrictions to be imposed by the Council, and that all 
grog-shop keepers, without a license, shall be prosecuted for a fiae. 

The Act of 1816, page 113, Rev. Stat., provides that the city of New Orleans 
shall have the power to regulate anything which relates to grog-shops, ete. 

The Act of March 5th, 1836—the General Council shall have the power to 
fix uniform prices for licenses to grog-shops, ete. 

From the early period of legislation in England the right of control of the 
police over taverns has been maintained. So the old Norman, cited by Britton, 
ce. 80: Soit requis de tous taverniers qui’ont vendu vins a T'encontre du droit d’assize. 

The colonial government of Louisiana, from the primitive police, maintained 
the same control over grog-shops. 

In 1751, at a time when the population of New Orleans numbered in all 975 
persons, Governor Vaudreuil published an ordinance imposing an annual tax of 
300 livres on every grog-shop, for the benefit of the church and of the poor; for- 
bidding them at the same time to sell liquor on Sundays and holidays during the 
hours of divine worship. Gayarré’s Louisiana, vol. 2, page 42. 

The ordinance of Oreilly, of 1770, fixed at $50 the price of these licenses. 
Watker’s Dig., page 7. 

The City Council of New Orleans in 1826 fixed the price of these licenses at 
$150 per annum. In the same ordinance it was provided that every person in- 
tending to keep a grog-shop shall obtain from the Mayor a license, upon the re- 
commendation of two respectable freeholders, and besides, he shall furnish a 
bond, with security, in the sum of one thousand dollars, to secure the payment 
of all fines for contraventions against the city ordinances. A. Dig City Laws, 
1830, page 63. 

Besides these saludary restrictions on grog-shop keepers, there exists a penal 
statute of the State. The Act approved 7th April, 1832, sec. 7, page 167, pro- 
vides that no person shall be allowed to keep a‘grog or tipling-shop without 
previously obtaining a license from the Police Jury or city corporation, under 
penalty of being criminally prosecuted and being fined not more than $500, and 
in ae of paying the fine and costs, of being imprisoned not more than four 
months, 

It becomes then the duty of the District Attorneys throughout the State to 
cause to be arrested and tried all grog-shep keepers who have not obtained a 
license as aforesaid. 

The Mayor and the Recorders, as ex-officio Justices of the Peace, may cer- 
se exercise the power of arresting all persons found in contravention of the 
aw. 

This court therefore considers that the tax of $315, assessed by the Common 
Council upon all drinking houses, is fully authorized by law. Also that this tax, 
being uniform upon ail similar establishments, is constitutional; that it was 
passed by the Council in the manner and form prescribed by law, and that it is 
payable by every grog-shop keeper, at any period of the year, on his being 
found not provided with the license required by law. 
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In regaid, hcwever, to tle right whch is clained Ly the city authorities to 


New Omeaxs, ©/08e summarily the doors of drinking houses which are not licensed, this pro- 


ceeding being a hard one, and derogatory to common right, requires for its justi- 
fication to be supported by an express provision of law. 

The statutes have given to the city against the refractory grog-shop keepers 
several remedies: first, by fines imposed; second, by suits for the recovery of the 
tax, and finally, by criminal prosecution. 

Tne city has by law the right of clesing the doors of all theatres, ball-rooms, 
and other places of public exhibition, but nowhere in the statute books is to be 
found a provision for the application of this measure to grog-shops. For the 
better efficiency of the police in regard to those establishments, many of which 
are dens of murderers, rioters, drunken slaves, and clandestine gambling hells, it 
would probably be desirable that this power be vested in the City Council. 

The corporation, a’ mere creature of the law, cannot exercise a power deroga- 
tord to any common right of citizens except by express grant from the sovereign 
power of the State. 

The plaintiff has claimed no damages, and it is evident that, being himself an 
offender of the law for not taking a license, he could have claimed none. 
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J. D. Denecre v. Georce Mune & Co. 


The remedy by attachment does not embrace cases of prospective conditional and contingent lia- 
bility ; it must be confined to cases where, in addition to the other requisite circumstances, there is 
an existing debt, although the period of its payment has not arrived. Therefore an attachment 
will not be maintained against the property of the drawer of a bill of exchange until its matu- 
rity, aithough he mzy have suspended payment before the attachment ; for, until maturity, the 
drawer is not the unconditional debtor of the holder. 


_ ™he expression “‘ acceptance waived” in a bill of exchange dees not strip the instrument of the 


character of a bill of exchange, or deprive its signer of the character and rights of a drawer. 
Article 2049 of the Code, whereby “ debts due by the insolvent shall be deemed to be due, although 
contracted to be paid at a time not yet arrived,” does not reach conditional obligations. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
W. O. Denegre, for plaintiff. J. W. Duncan, for defendants and appellants. 
Stent, C.J. The plaintiff is holder of a bill of exchange of the following 
tenor : 


Exchange for $5,000. Cincrsnati, October 30, 1854. 

Twelve days after sight of this first of exchange (second unpaid), pay to the 
order of Keys, Maltby & Co., in current funds, five thousand dollars, value 
received, and charge the same (acceptance waived) to account of 


GEORGE MILNE & CO. 
To Benorst, Soaw & Co., New Orleans, La. 


ENDORSED. 
Pay to the order of J. D. Denegre. KEYS, MALTBY & CO., 
Per pro. James D. Denegre, J. Nox. 


On the face of the draft is written, ‘‘ November 8, 1854,” which seems to be 
the date of its exhibition to the drawees for the purpose of fixing its maturity. 
On the 23d of November, being twelve days, with days of grace added, after 
sight of the bill, it was protested for non-payment, and notice was mailed to the 
drawees on the same day by the notary. 

On the 15th of November, 1854, nine days before the maturity of the bill 
the plaintiff obtained a writ of attachment against George Milne & Co., alleg- 
ing in his affidavit that they were indebted to him in the sum of $5,000 not yet 
due ; that they resided out of the State, had failed and were insolvent; that 
they had property in the hands of Benoist, Shaw & Co., and were about to 
remove it out of the State before the debt would become due. On the follow- 
ing day, a vague petition was filed, in which an indebtedness of $5,000 by 
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defendants to plaintiff, as holder of the bill is alleged, followed by a prayer that 
the attachment be maintained. On the 24th of November, the garnishees 
answered that they had in their hands at the service of the attachment, a cash 
amount of $1,824 21, to the credit of the defendants, and acceptances of vari- 
ous parties transmitted to them, by the defendants, for collection, amounting to 
several thousond dollars, and also acceptances to the emount of several thou- 
sand dollars received from the defendants on the 16th and 18th of November. 
They state that they have been since garnisheed by other creditors. 

The defendants excepted to the suit as premature, and took a rule to set 
aside the attachment on the ground, that the affidavit was untrue, and also that 
they were sued as drawers of a bill which had not matured at the date of the 
attachment, and that there existed at that date no such indebtedness as autho- 
rized an attachment. 

At the trial it was proved, that George Milne & Co., brokers at Cincinnati, 
suspended payment there on the 14th of November, 1854, and on the 22d 
of the same month, made an assignment of their partnership assets to 
a trustee, selected by themselves, in trust for their partnership creditors, the 
surplus, if any, to be returned to the grantors. At the date when the witness 
testified, (January, 1855,) they were reputed insolvent. 

The District Judge dismissed the rule, overruled the exceptions, and gave 
final judgment for the plaintiff, from which the defendants have appealed. 

It is a familiar doctrine in our jurisprudence, that the remedy by attachment 
being harsh and extraordinary, is to be construed strictly. 

If this doctrine be sound with regard to the remedy of attachment for a debt 
due, @ fortiori does it commend itself to an our approval, where the remedy 
is invoked for a claim not due—a remedy granted by our Statute of 1826, but 
which, so far as we are aware, is without precedent or parallel in any State of 
this Union. In speaking of the similar Statute of 1817, Matthews, Justice, 
observed: “In ordinary cases of attachment founded on debts due, as the 
remedy does not conform to the usual course of legal proceedings, which 
requires defendants to be cited before judgment, courts of justice always insist 
on strict pursuance of a law which grants such remedy ; and it appears to us, 
that the necessity of requiring this strictness of pursuit is much more urgent 
in a case like the present, where a recovery is sought of a debt not due 
at the time of obtaining the writ. The section of the Act under which it was 
issued, is certainly severe in derogating from the customary principles of juris- 
prudence ; and ought therefore to be confined within the narrowest, limits 
which its phraseology will permit.” See also Rusell v. Wilson, 18 La. 870. 

Approaching the interpretation of the Statute of 1826 in this spirit, we are 
of opinion the remedy it confers, must be confined to cases where, in addition 
to the other requisite circumstances, there is an existing debt, although the 
period of its payment has not arrived—debitum in prasenti, solvendum. in 
Juturo—an existing absolute liability to pay at a future time; and that the 
Statute does not embrace cases of prospective conditional and contingent lia- 
bility. 

The germ of this interpretation is found in Taylor v. Crane; 13 La. 64. By 
our Civil Code, a security may, even before making any payment, bring a suit 
against the debtor, to be indemnified by him, when the debtor has become a 
bankrupt or is in a state of insolvency. Art. 3026. An endorser sought this 
indemnity by a proceeding of attachment, alleging that he was the defendants’ 
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accommodation endorser on a note not yet due and held by a third per- 
‘son, and that the maker was about to remove permanently from the State and 
take away his property. The attachment was set aside. 

After this came the case of Harrod v. Burgess, 5 Rob. 449. The defendants 
were endorsers of a note not yet due, the maker of which was insolvent and 
had left the State, and the holder took out a writ of attachment against the 
endorsers, alleging that they would be ultimately liable, and his apprehension 
that the endorsers would dispose of their property and leave the State. The 
attachment was held unlawful, because the obligation of the defendant was 
dependent on several contingencies. It was possible the maker might pay. If 
he did not, the plaintiffs were bound to make a demand of the maker and notify 
the defendants. The omission of either would be fatal to the plaintiff’s rights. 
The remedy, said the court, is a harsh one, and the plaintiffs must be held to it 
strictly. 

It is clear that in the present case, the defendants were not the uncondition- 
al debtors of the plaintiff at the date of the attachmert. Their obligation was 
conditional and contingent. It depended upon future events, which might or 
or might not happen, the non-payment of the bill by the drawees, protest, and 
seasonable notice of non-payment to the drawers. 

The court below based its ruling upon two considerations: “That in the 
body of the draft, acceptance is waived, and that the defendants have become 
insolvent.” 

Wedo not consider the expression, “acceptance waived,” as stripping the 
instrument of the character of a bill of exchange, or depriving its signers, 
George Milne & Co., of the character and rights of drawers of a bill of 
exchange. These were merely qualified, and to this extent; the insertion of 
those words, created between the drawers and the payee, and those subse- 
quently taking the bill, an agreement that the drawees should not be required 
to accept the bill upon its sight. Without these words, it would have been the 
holders right to insist upon an acceptance upon presentment, protest the bills, if 
acceptance were refused, and take his immediate recourse against the drawers ; 
with them, he had only the right to exhibit the bill for sight in order, to fix the 
date of maturity, which was done, and was bound to wait until the maturity 
for payment by the drawees, at which time the drawer engaged it should be 
paid by the drawees. Upon failure of payment, protest and notice, the liabil- 
ity of the drawers, which was previously conditional would, in general, 
become absolute. No adjudged case, militating with this view of the rights of 
those parties has been referred to by the District Judge, or cited in argument 
here by the plaintiff; and we are satisfied that the construction we give would 
be in accordance with the understanding of men of business, and meets the 
understanding of the parties themselves when the bill was drawn and negoti- 
ated. The validity of the instrument as a bill of exchange; its essential cha- 
racter as a bill of exchange, are not destroyed by such a qualification. It is 
still a request to the drawee by the drawer, to pay a sum of money to the 
payee or his order, absolutely and at a time mentioned in the bill. 

Then, as to the other reason given by the District Judge, “that the defen- 
dants have become insolvent.” Upon this, we observe, that if we are to take 
the expressions literally, it is too clear to require argument, that an event occur- 
ring subsequent to the attachment, could not retroact so as to give the attach- 
ment validity. An attachment must stand or fall according to the state of 
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facts existing at the date of its issuing, and cannot be cured by a subsequen, = Dzwrone 
event. Read vy. Ware,2 An. 498. Rianchard v. Grousset,1 An. 98. Black Minxe. 
v. Zacharie, 2 Howard, 510. If, however, the District Judge meant to speak of 
the insolvency as occurring before the attachment, we have to observe that the 
evidence shows merely a suspension of payment, and at the utmost, author- 
izes only an inference of actual insolvency at the time of the attachmer.t, not a 
technical insolvency in the sense of our Code, Art. 2049, whereby “ debts 
due by the insolvent shall be deemed to be due, although contracted to be paid 
at a time not yet arrived.” See 10 Rob. 533. Besides, the rule of the Code 
does not reach to record conditional liabilities; and it is also clear that even 
the bankruptcy of the drawer does not dispense the holder from making pre- 
sentment for payment to the drawee, protesting and giving notices to the bank- 
rupt or his assigns, if they have chosen. Story on Bills, §305. Chitty, 369. 
It will be observed, there is no pretence in this case that the defendants had 
no funds in the hands of the drawees, or had no right to draw. , 
It is therefore decreed, that the judgment of the District Court be reversed ; 
that the attachment be dissolved, and the suit dismissed as in case of non- 
suit. The plaintiff to pay costs in both courts. 
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Barspara Ann Witson v. L. R. Marsnatt, et al. 





























The title to lands sold for taxes should show en its face, or by reference to accessible public docu- 
ments, a description of the land sold and its location, so that it may be identified, else the title is 
invalid. 

A title, without such description, and unaccompanied by pessession, cannot be cured by time. 

To acquire a valid title by the prescription of acquisition, or by usucaption merely, a possession con- 
tinuous, uninterrupted, peaceable, public, and unequivocal, for thirty years, is requisite ; and this 
possession must be, at least in its commencement, a corporeal possession. 

With a title translative of property, and aided by good faith, a possession of like character for ten 
years, will suffice against a real owner resident in the State. 

Art. 8485 C. C., which declares that if a plaintiff, after having made his demand, abandons or discon- 
tinues it, the interruption of prescription shall be considered as having never happened,—contem- 
plates a voluntary, intentional, active abandonment. A judgment of non-suit, in consequence of 
the non-appearance of the plaintiff or his counsel, when called, is not such an abandonment. 

If prescription be interrupted by suit, the interruption continues during the pendency of the suit. 


PPEAL from Ninth District Court of Concordia, Farrar, J. 
G. S. Sawyer, for plaintiff and appellant : 


First.—That an intestate estate is not vacated for want of acceptance, but for 
want of some one known who can accept. 

Second.—That there can be no such thing as a vacant estate, where there are 
forced heirs known, present or represented. 

Third.—That the property of the estate of the parent vests by law in the 
child at the moment of the death of the deceased; that the said heir is seized of 
it of full right, and necessarily transmits it to his successor, by the provisions of 
both codes. 

For the point last stated, in addition to the authorities cited, we cite Partid. 6, 
1. 18, Hetnec. Prelec, 2 vol. p. 70; 7 La. Rep. 222. 

Fourth.—That prescription cannot run against an estate belonging to minor 
children of the deceased, as it would then run against the rights of a minor, 
and not those of succession as a fictitious being, since the succession in that in- 
stance, and the heirs are one and the same.—Merlin Rep. verbo hered. No. 1, 
23; 3 Toul., pp. 938, 95, Nos. 80, 83; Vaz1, Nos. 72, 73, p. 77; see supra, 
pages 3,3,4.  - 


WI1La0n 
© 


SUPREME COURT OF LOUISIANA, 


Fifth.—The fictitious being of the Old Code does not necessarily imply that 
the estate is vacant, or that prescription can run against it in every instance ; 
and when applied to estates belonging to forced heirs means nothing. 

It will not be pretended that prescription can commence to run in favor of 
one holding the property of another, after judicial demand to give it up, or that 
he can recover pay for improvements made subsequent to that time. Hence, 
we conclude that the plea of prescription in this case cannot be sustained, and 
that the defendants cannot recover, and we ask that the judgment of the court 
below may be reversed, that the judgment of this cause be in our favor, giving 
us the lands claimed, and fruits or rent, at the rate of one thousand dollars a 
year, since the date of judicial demand in 1836. The evidence of Alexander 
clearly shows that the whole tract, with the exception of a few acres, has been 
in cultivation since that time; it is worth five dollars per acre; hence, for two 
hundred and sixty odd acres, one thousand dollars per year is very reasonable. 
We hope the question of rents and improvements will be settled by this court, 
as it is a pure question of law. 


R. H. Marr, on the same side. 

Stacy & Sparrow, for defendant. 

Sporrorp, J. The plaintiff, as sole surviving heir of John Wilson, deceased, 
claims of the defendant a tract of 307 arpents of land in the parish of Concordia, 
by virtue of a certificate of confirmation granted to her ancestor on the 11th 
May, 1811. 

The defendant sets up a title to the same land through divers mesne convey- 
ances from one Jonathan Thompson, who is said to have acquired all the inter- 
est of John Wilson in the said tract by virtue of two sales for taxes, made by 


* the Parish Judge of Concordia, one on the 9th of January, 1813, and the other 


on the 8th of May of the same year. A plea of prescription is also interposed 
in bar of the plaintiff ’s action. 

The heirship of the plaintiff and the validity of the mesne conveyances from 
Jonathan Thompson to Levin R. Marshall appear to be undisputed, and the 
cause has been argued solely upon the questions whether the tax sales effected 
a divestiture of Wilson’s title, and whether the defendant has acquired a title 
by prescription. 

The defendant alleges that the land claimed was soid to Thompson for taxes 
assessed against it in the name of John Wilson, for the years 1811 and 1812. 
In support of that position he has adduced in evidence from the archives of the 
State, duly certified copies of the tables of apportionment of taxes for the parish 
of Concordia for those years, which by the 4th Section of the Act of the Legis- 
lature of the Territory of Orleans, approved April 10th, 1807, were required to 
be made out by the parish judge from the returns of three appraisers, to be 
appointed according to a previous section of the same act. (Sess. Acts, 1807, p. 
140.) 

A copy of the report of the three appraisers for the year 1812 has also been 
offered in evidence. 

Upon the apportionment roll of 1811 the name of John Wilson figures as the 
owner of 320 acres of land in the parish of Concordia, appraised at $700, against 
which is assessed the sum of $2 05. 

On the roll of 1812 he appears as the owner of 400 acres, appraised at 
$800, on which the sum of $2 60 is assessed. The number of acres and the 
valuation correspond with the tableau of the appraisers for the same year. 

On the 9th of January, 1818, James Dunlap, under his official signature as 
judge of the parish of Concordia, executed a deed to Jonathan Thompson, in 
which he recited that on the day of the date thereof he “ did expose to public 
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auction a certain tract or parcel of land situate in the parish aforesaid, on lake 
Concordia, about eight miles from the town of Vidalia, containing three hun- 
dred and twenty acres, be the same more or less, being the same tract of land 
returned by the appraisers for the year 1811, in the name and as the property 
of a certain John Wilson, for taxes due on said land for the year 1811, amount- 
ing to $4 11, as well as the further sum of $10 for the costs and charges in 
making the seizure and sale of said tract of land for the taxes aforesaid, agree- 
ably to the provisions of the statute in such case made and provided, at which 
said auction the said Jonathan Thompson bid the sum of $14 11 for the said 
tract of land, and no person bidding more, the same was struck off to him the 
said Jonathan Thompson.” 

The original deed of the land to Thompson has been produced, and appears 
to have been duly recorded in the Parish Judge’s office, on the 30th January, 
18138. 

Another deed of ‘similar form was executed on the Sth of May, 1813, by the 
same person, styling himself “ late Judge of the Parish of Concordia, and tax- 
collector therein,” purporting to convey to the same vendor “‘a tract of land on 
lake Concordia, about six miles from the town of Vidalia, containing 400 acres, 
more or less, being the same tract of land returned by the appraisers for the 
year 1812, in the name and as the property of John Wilson, for the taxes due 
on said land for the year 1812, viz: $3 90, as well as $10 costs and charge3,” 
which land was adjudicated to Thompson, as the last bidder, for $13 90. 

This deed was recorded in the office of the parish judge on the 15th January, 
1824. 

There is no proof of actual possession, under these deeds, by Thompson or 
any of his vendees until the year 1831. Ever since then the defendant or his 
authors have been in possession. 

A formidable array of objections have been made to these deeds as evidence 
of title in the defendants. 

The view we take of the case makes it unnecessary to notice more than one 
of the objections. 

It is asserted, and correctly asserted, that the deeds do not give a sufficient 
legal description of the land they purport to convey. 

When the power of the government is interposed to divest private titles to 
real estate, it is necessary, under pain of nullity, that the estate sought to be 
divested should be described so that it may be identified. The title should 
show on its face, or by reference to accessible public documents, what is taken 
from the owner and transferred to the purchaser, especially when, as in this 
case, the purchaser is not put in possession. Carmichael vy. Aiken, 13 L. R. 
211; Lyon v. Hunt, 11 Ala. 295; Hughey v. Barrow, 4 Ann. 252; MeGary v. 
Dunn, 1 Ann. 888; McManus v. Stephens, 10 Ann.; Alexander v. Walker, 8 
Gill, 289; Raymond v. Longworth, 4 McLean, 481; S. C. 14 How. 76. 

Now, the deeds of the parish judge to Thompson do not, either by their own 
terms or by reference to otlier titles, enable us to say that any specific parcel of 
land was taken from Wilson and conveyed to Thompson. One of them speaks 
of “a certain tract of land situate in the parish of Concordia, on lake Concordia, 
about eight miles from the town of Vidalia, containg 320 acres, more or less ;” 
the other deed, which it is pretended, conveyed the same property to the same 
vendor, a few months later, describes it as “a tract on lake Concordia, about 
six miles from the town of Vidalia, céntaining 400 acres, more or less.” Both 
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deeds state that the land was “the same returned by the assessors of taxes, 
in the name and as the property of a certain John Wilson ;” but a reference to 
the assessment rolls and to the return of the assessors for the year 1812, 
does not furnish any better clue to the locality of the land, or even as good a 
clue, as the deeds themselves; for those documents are silent as to its prox- 
imity to Lake Concordia and its distance from the town of Vidalia. 

There is nothing of record to fix the latitude, longitude and dimensions of 
the tract conveyed to Thompson ; no reference to surveys or surveyor’s marks, 
to primitive or recorded titles, to natural limits, or to circumjacent properties ; 
nothing to indicate where the new title begins and where it ends; nothing to 
enable Thompson to put his foot ona particular spot of ground and say, by 
virtue of the parish judge’s deeds, “ this was Wilson’s, and now is mine.” 

And there is no statute of repose for such a title as this, unaccompanied by 
possession ; not being translative of property in any individual thing, it labors 
under a defect which time cannot cure. 

As the defendants, by claiming under and through John Wilson, have admit- 
ted the validity of his original title, and as the heirship of the plaintiff is estab- 
lished, she must recover the land, of which her ancestor was not legally divest- 
ed by the tax sales, unless the defendant has a valid title by usucaption, or the 
prescription of acquisition. 

Possession, animo domini, forms the basis of this species of prescription ; it 
must be, at least in its commencement, a corporeal possession, and must be 
continuous, uninterrupted, peaceable, public, aud unequivocal. C. C., 3458, 
8466, 3467. 

Such a possession, without any title whatever, for thirty years, (a reservation 
in favor of certain persons not sui juris,) will enable the possessor who invokes 
the plea of-prescription to hold dominion over the land against all the world, 
With a title translative of property, and aided by good faith, a possession of like 
character for the period of ten years, will suffice as against a real owner resident 
in the State. C. C. 3465, 3442, 3487, 3438. 

It does not appear that Jonathan Thompson, or any of his vendees down to 
John S. Alexander, ever set foot upon the land in controversy, or had even a 
civil possession. It is in evidence that Alezander, the last of the warrantors 
cited in the cause, went into actual possession, and under a title on its face trans- 
lative of property, on the. Ist December, 1831, the date of his deed by authentic 
act from Monroe Rabitaille ; and there is nothing to impeach his good faith at 
that time: 

Giving the defendants the benefit they claim under the Article 3492 of the 
Code, which declares that prescription runs against a vacant estate, and treat- 
ing the succession of John Wilson as vacant, prescription did not begin to run 
in favor of Alexander until the Ist December, 1831, because the authors of his 
title had no possession to add to his own. 

Citation to answer the present suit was served upon the curator of the de- 
fendant, Marshall, on the 6th May, 1852. The plaintiff has always been a 
resident of the State. The defendant then has acquired a valid title by the pre- 
scription of ten years, unless it has been interrupted by some cause pointed out 
by law. 

The plaintiff says that there has been a legal interruption, because her tutor, 
Curry, instituted a suiton her behalf for the land in question, and caused John 
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S. Alewander, then the possessor and now a warrantor, to be cited to appear be- 
fore the District Court of the Parish of Concordia on account of the property, 
which citation was served on the 8d June, 1836. 

Subsequently, having become of age, she was substituted as party plaintiff 
to that suit, in her own right, and caused Alexander to be cited to answer her 
demand on the 5th June, 1838. 

In 1842, the suit was tried by a jury, who rendered a verdict in favor of the 
defendant, Alexander. On the 2d June, 1842, the plaintiff prayed for a new 
trial, on the ground that there was misdirection of the court to the jury, and 
that the verdict was contrary to law and evidence. On the same day a new 
trial was granted by consent of the defendant’s counsel. 

No further steps appear to have been taken in the cause until the 12th June, 
1848, when the following judgment was signed: ‘The plaintiff in this cause, 
and his counsel, having been duly called to appear and prosecute his suit, and 
neither the said plaintiff or his counsel, or any other person in their behalf, 
appearing, it is ordered that the cause be dismissed as of non-suit, and at plain- 
tiff’s costs.” 

No evidence was offered by either side to explain the abrupt termination of 
the former suit, unless the poverty of the plaintiff at that time is a circumstance 
upon which a reasonable inference may be based. 

The defendant insists that the interruption caused by the former suit must 
be considered as having never happened under the Article 3485 of the Code. 
“Tf the plaintiff in this case, after having made his demand, abandons or dis- 
continues it, the interruption shal! be considered as having never happened.” 

But the weight of authority upon the construction of this Article of the 
Code, is that it contemplates a voluntary, intentional, active abandonment. 
Now, the plaintiff’s counsel did not dismiss the suit or consent to its dismissal, 
She lived in a remote part of the State, and the mere absence of herself and 
her counsel at a term of court when her case was called, is insufficient without 
further evidence, to convict her of having abandoned or discontinued her de- 
mand. Prall v. Peets’ Curator, 3L. R. 282; Dunn v. Kenney, 11 Rob. 250; 
Rorwood y. Devall,7 Ann. 523; Mechanics’ and Traders’ Bank vy. Theall, & 
Ann. 469. We adhere to the interpretation given by these decisions to Article 
3485 of the Code, and the case of Bell v. Elliott, 8 Aun. 453, so far as it con. 
flicts with them, must be considered as overruled. 

The effect of the former suit, then, was to interrupt in 1836 the prescription 
which commenced to run in 1831. And it was impossible for prescription to, 
run whilst the suit was pending. ‘‘Ce n’est pas seulement pour le temps an~ 
térieur 4 la demande, que cette demande interrompt la prescription, c’est aussi, 
pour tout le temps que durera l’instance; en soit qu'une prescription nouvelle. 
ne pourra pas recommencer contre le demandeur avant le jour oi sera rendw 
le jugement par lequel cette instance se terminera.” Marcadé, de la prescrip~ 
tion, p. 124. 

So, if a new prescription begins to run from the day of the dismissal of the 
former action in 1848, the requisite period of ten years had not elapsed when; 
the plaintiff instituted her present demand in 1852. 

She must have judgment for the land claimed in her petition. But we are. 
unable upon the evidence before us to settle definitely the question touching 
rents, improvements, and the liabilities of the several warrantors as between 
themselves. It does not appear how much of plaintiff’s tract was. in cultivation 


©. 
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each year, nor what the rentwas worth. The defendant, Marshall, was a pos- 
sessor in good faith, under a just title, and the plaintiff can only recover rent 
from the time she brought the present suit. Before being put in possession she 
should pay a fair valuation for the improvements made upon her land by Mar- 
shall and his authors, for which he should recover against the plaintiff. The 
nature, extent and value of the improvements are not clearly shown. 

Marshall bought of Warren, Warren of the Mechanics’ and Traders’ Bank, and 
the Bank at sheriff’s sale, under a special mortgage from Alerander. These 
parties have been called in warranty successively. But in each of these sales 
the tract of land in question, which forms a small part of a plantation called the 
Hermitage, was sold with other property, in mass, for a round sum,—so that it 
becomes impossible, without further evidence, to tell how much each party 
evicted from this tract should recover against his warrantor. 

It is therefore ordered, that the judgment of the District Court be reversed ; 
it is further ordered and adjudged that the plaintiff be decreed to be the owner 
of the tract of land described in her petition; and it is ordered that the cause 
be remanded to the District Court for further proceedings according to law, to 
ascertain the sum due to the plaintiff by the defendant, Marshall, for rent, and 
also the sum due the said defendant by the plaintiff for improvements made 
upon the land by himself and his authors, and also to establish the rights of the 
defendant Marshall against his warrantors, and of the several warrartors as 
between themselves ; it is further ordered that no writ of possession issue until 
a final decree herein, and that the cost of this appcal be borne by the defend- 
ant, Marshall—the other costs to abide the determination of the suit. 

Re-hearing refused. 





N. Srewarr, Executor, v. Jane McCauor, wife of Paut Datcre. 


A married woman is incapable of renouncing prescription, without the authorization of her husband. 


PPEAL from the Sixth Judicial District Court, parish of East Baton Rouge, 
Robertson, J. Marr & Graves, for plaintiff. Dunn & Herron, for de- 
fendant and appellant. 

Bucuanay, J. This is a suit, instituted on the 14th April, 1852, upon an 
account with eight per cent. interest added, running from March 10th, 1841, to 
March 14th, 1850, and amounting, in principal and interest, to $11,179 50. 
The defendant pleads the general issue, res judicata, and prescription. 

The evidence in the cause introduced by plaintiff shews that the note of 
$2,532 42 made by defendant in favor of James McCalop, on the 20th March, 
1848, and payable three days after date, was given in settlement of the indebt- 
edness of defendant to said McCalop at the date of the note—an indebtedness 
arising from loans or advances of cash made by the latter to pay the debts of 
the former. This being the case, we think that all the items of the account 
sued upon, which are anterior in date to that note, must be rejected, unless it 
be shewn that they were omitted in that settlement, as many of them are 
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stated to be in the account itself. Upon this subject, however, there is a total 
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want of proof in the record. We therefore reject the items of $42 88 
: 356 46 

- 52 45 

9638 31 

1,586 94 


Amounting in all to $3,002 04 
which are in date antecedent to the settlement between McCalop and his niece, 
evidenced by the notarial act of mortgage from the latter to the former. 

The next question is, whether the note of $2,532 42 is barred by prescrip- 
tion. It was due, as we have seen, (including the days of grace,) on the 26th 
March, 18438. 

On the back of the note is this endorsement : 

“T acknowledge this note to be just and true, and will not take advantage of 
this note in law or prescription in law, and I will take no advantage on the 
mortgage that is given on this note in the parish of East Baton Rouge, in the 
State of Louisiana, to my uncle, James McCalop, this, the 23d of October, 
1848. Jane Daicre.” 

On the same day, the 23d October, 1848, the defendant renounced the plea 
of prescription upon this note, by act before the Parish Recorder. 

At the time of this double renunciation of prescription, more than five years 
had elapsed since the maturity of the note, consequently prescription was al- 
ready acquired. It is urged, on the part of the defendant, that being a married 
woman, she was incapable of renouncing prescription without the authorization 
of her husband; and that no such authorization appears either for the endorse- 
ment on the note or the authentic act in question. 

This plea is supported by the article 3425 of the Civil Code, and by the case 
of McComas v. Green, 6th An., 121. The plaintiff’s counsel has endeavored to 
take this note out of the prescription of five years, inasmuch as it forms an 
item of an account; and relies upon the decision in Toledano v. Gardiner, 2d 
An., 779. That was the case of a suit upon a factor’s account with a planter, 
in which were items of acceptances for the accomodation of the planter. The 
court properly held, that as the suit was not upon the bill itself, but upon the 
contract for reimbursement of advances, the bill being merely a voucher, the 
prescription of five years did not apply. But this is not an analogous case. 
This suit is instituted in part upon the note with arrearages of interest ne\rly 
equalling the note in amount. It is made one of the items of an account, it is 
true. But it is incorrectly so; for we have seen that this note was a settlement 
of all preceding indebtedness. Besides, the account does not purport to be (as 
in the case cited) an account current, composed of ites debited and credited 
as they occurred, nor even an account kept at all by McCalop. Jt merely pur- 
ports to be an account made out by McCalop’s executors after his death, partly 
it would seem from isolated vouchers which came into the executors’ posses- 
sion, and partly without formal vouchers, and upon such information as the 
executor had gathered. 

The parol evidence of acknowledgment of this note is liable to the same ob- 
jection as the written evidence. The District Judge did not err in rejecting the 
item of $4,500 67, being the amount, in capital and interest, of defendant's 
note of $2,532 42. 
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The remainder of the account consists of the following items : 
“ Defendant's note to 7. N. Smith, paid by Mc Calop, 31st March, 1843, $244 57 
“Tnstalments on defendant’s bond to the City Bank, paid at sundry 


times from May 1845 to 1849, . - : - - rm 00 
499 00 
285 67 
448 00 - 
603 00 
“Cash to defendant, May 14th, 1844, _—- - 50 00 


“State taxes for 1845, paid 31st December, 1845, = - 25 71 
“ Matta’s account for 1848, paid March 6th, 1849, 782 95 
“Cash paid Pyburn, for corn, March 14th, 1850, - 68 00 
with interest calculated on each item, to 1st January 1851. 

There is an attempt to prove a lumping acknowledgment of the account sued 
on: but it is not satisfastory to us. We will therefore proceed to examine the 
evidence adduced in support of each of the items above detailed. 

The payment of Pyburn’s account for 68 barels corn by MeCalop, for account 
of defendant, is proved by the testimony of Lesage. 

The bill for State taxes for 1845—$25 71—is proved by Morris, Tax Collec- 
tor. The same witness proves also a payment of $13 86 for parish taxes of 
1845, not charged in the account sued on. 

Matta’s bill for $782 95 is proved by Matta. 

The instalments on the City Bank bond are proved, as charged. 

The items of Smith’s note $244 57, and cash lent $50, are not proved. 

The nature of these items indicates that MeCalop was the general agent or 
chargé @affaires of his niece, and it appears reasonable to allow him legal in- 
terest upon the cash advances thus proved, from the date of payment, under 
article 2994 of the Civil Code. 

It is therefore adjudged and decreed that the judgment of the District Court 
be reversed ; and that plaintiff and appellee recover of defendant and appel- 
lant, four thousand five hundred and eight dollars and seventy-two cents, with 
legal interest on the sum of three thousand two hundred and sixty eight dol- 
lars and thirty-three cents from the 21st May, 1855, until paid, and costs of the 
court below; the costs of the appeal to be paid by appellee. 


Bonner & Swirn v. Cuas. A. Brown. 


Where the recital in an attachment bond, showed the suit to have been brought in the Commer- 
cial Court, which court was notin existence at the date of the bond. Held: That the error is fatal. 

A party’s appearance by attorney to move for the dismissal of an attachment and to except to 
the jurisdiction of the court over him, cannot be construed into a submission to the jurisdiction. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Eggleston, for plaintiff. Olcott, for defendant and appellant. 
Sporrorp, J. This suit commenced by an attachment against the property 
of the non-resident defendant. 
The defendant was never personally cited. 
A curator ad hoc was appointed to represent him. 
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Afterwards, to wit: on the 22d March, the defendant appeared by his attor- _ Boxx** 
ney, EZ. Mount, and took exception to the suit and prayed for its dismissal be- Brown, 
cause there was no service of citation on the defendant and no seizure of effects 

- of the defendant; at the same time, he took a rule on the plaintiffs to show 
cause why the attachment should not be set aside, because the recital in the 
bond showed the suit to have been brought in the Commercial Court, which 
said court was not in existence at the date of said bond. 

On the trial of the exceptions and rule, which were taken, submitted and de- 
cided together, the attachment was properly dissolved for the fatal error in the 
bond, but the exceptions to the jurisdiction were dismissed, and the defendant 
was ordered to answer over, because, as the District Judge stated in his 
reasons, “the exceptions were cured by the appearance of the defendant by 
his attorney EZ. Mount.” 

But hitherto, the attorney had only appeared for the purpose of excepting to 
the jurisdiction of the court and taking a rule to dissolve the attachment; and 
the attachment having been dismissed, the exception should have been sustain- 
ed. The defendant was not in court by seizure of his property, by personal 
citation, or by a voluntary appearance to answer to the suit. 

A party’s appearance by attorney to move for the dismissal of an attach- 
ment and to except to the jurisdiction of the court over him, cannot be con- 
strued into a submission to the jurisdiction. 

, As the defendant afterwards answered under protest, reserving his plea to 

the jurisdiction upon which he still resists, we think he is entitled to relief. 
It is, therefore, ordered that the judgment of the District Court be reversed, 
the exception to the jurisdiction sustained, and the suit dismissed, the plaintiffs 
paying costs in both courts. 





Tae Strate or Lovrstana, appellee—v. Jonn Deyyy et als., G. F. 
Oxpis and Dororny Reynoips, widow of, &c., appellants. 


Where an accused, who had been admitted to bail absconded before trial, and a judgment nisi was en- 
tered against the sureties upon his bond, and he is afterwards retaken under a capias and imprison- 
ed: Held, that the application of the sureties within ten judicial days to have the judgment nisi 
against them set aside—there being no suspicion of collusion to defeat the ends of justice— 

should have been granted ; and the prisoner should have been brought into Court to enable them 

to make a formal surrender of him according to law. 






















PPEAL, from the First District Court of New Orleans, Robertson, J. 
Morse, Attorney General, for the State : 


The surety on a recognizance in a criminal case, after the forfeiture of the 
recognizance has no right to surrender the principal in order to exonerate him- 
self from liability. Johnson, 3 Cush. 454. 

In debt on a recognizance no defence after forfeiture, that the defendant 
was arrested upon a search warrant issued upon the same indictment, &c., &c. 

After forfeiture, but before suit, it would not answer to surrender principal. 
People v. Anable, 7 Hill 33. U.S. Dig. vol. 1, No. 47, p.425and 31. Deunad 
v State, 2 Kelly, 187, same vol. Dig. 24. State v, DaGesp, 1 Bailey, 410, 420. 
Stegers v. State, 2 Blackford 104, 1 Chitty 104. 


Randall Hunt, for defendants and appellants : 


James Warner was indicted, jointly with John Denny and Wm. Spencer, for 
larceny, and gave bond in the sum of $1000, with G. F. Oldis and Daniel 
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Reynolds, as his sureties, to appear at the First District Court of New Orleans, 
to answer to the , 

His trial was fixed for the 9th day of February, 1852. It was commenced 
on that day, and continued over to the next day, the 10th of February. War- 
ner appeared in Court, and was present during the proceedings had in his case 
on the 9th, but did not answer or appear, when he was called in Court, on the 
10th day of February. Reynolds and Oldis, his sureties, did however appear; 
and they informed the Court that they believed Warner had run away. The - 
District Attorney immediately moved that the bond of the accused be called 
and forfeited, and that a capias be issued against Warner. This was done. 
Judgment was rendered on the 10th day of February, 1852, against G. F. Oldis 
and Daniel Reynolds, in solido, for the sum of $1000, for having failed to pro- 
duce in Court James Warner, according to the condition of their bond; and ten 
judicial days were allowed them to set aside the judgment, upon complying 
with the requisites of the Act of March 11, 1837. At the same time it was or- 
dered, “that a capias issue against said Warner.” Several days after this, 
Warner was arrested by virtue of the capias thus issued on the motion of the 
District Attorney, and was lodged in safe custody in the Parish Jail. 

On the 21st day of February, 1852, within ten judicial days after the rendi- 
tion of the judgment, and before it was signed, Oldis and Reynolds, the sureties 
of Warner, appeared in open Court, and upon showing to the Court that their 
principal, Warner, had been arrested, and was then lodged in the Parish Prison, 
in custody of the Sheriff of the Parish of Orleans, moved, Ilst—that Warner 
should be brought into Court, in order that his sureties might formally surren- 
der him; and 2d—that the judgment against them should be set aside, and that 
they should be discharged from further liability on their bond. But the Court 
refused to grant an order to enable them formally to surrender their principal, 
Warner, or an order to set aside the judgment against them, and to discharge 
them from any further liability on their bond; and subsequently signed and 
made final the jadgment which had been rendered against them on the 10th 
any of February, 1852. From this judgment the sureties have appealed. 

he statute of 1837, provides that a judgment of forieiture on a bond or 
recognizance in a criminal case, for the failure of the accused to appear and of 
the securities to render him, may, at any time within ten judicial days, after 
notice of judgment to the parties, in the parish of Orleans, be set aside, by the 
appearance, trial and acquittal, or conviction and punishment of the accused, 
and that no such judgment shall be rendered, if it be proved to the satisfaction 
of the Court that the accused was prevented from attending by physical inabil- 
ity.—Sec. 1. It provides further that “that any surety may be relieved from 
responsibility, by making a formal surrender of the defendant or party accused 
to the sheriff or his deputy in open Court, or within the four walls of the 
prison of the parish, and not otherwise.”—Sec. 2, par. 2, p. 99. 

The motion to set aside the judgment of forfeiture in this case, was made 
within the time allowed by law; and upon good cause shown, it should have 
been granted. 

The offer formally to surrender in open Court, the accused, who was in the 
hands of the sheriff and within the four walls of the prison of the parish, and 
who could therefore have been held to answer to the indictment against him— 
was a good cause in law. 

The object of the law in respect to the bond, was to secure a trial of the ac- 
cused, without inhumanity or punishment before conviction, and not to extort 
money from an innocent surety, in a case where a trial could be certainly had. 
In this case the forthcoming of the prisoner was secured. He was in jail, 
ready to await the order of the Court, and obliged to submit to such punish- 
ment as he might be legally sentenced to undergo. 

“One object of the recognizance,” said Ch. J. Savage, of new York” “is to 
cause the accused to appear and answer the charge, and to submit to such 
ees, if any, as shall be adjudged; if that object has been answered by 

is subsequent arrest, then the bail are discharged.”—10 Wend. R. 435. 

“The object of a recognizance is not to enrich the treasury, but to combine 
the administration of justice with the convenience of a person accused, but not 
proved to be guilty. If the accused prove innocent, it would be unreasonable 
and unjust in government to exact from an jnnocent man a penalty intended 
only to secure a trial, because the trial was suspended in consequence of events 
which are deemed a reasonable excuse for not appearing on the day mentioned 
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in the recognizance. If he be found guilty, he must suffer the punishment 
intended by the law for his offence, and it would be unreasonable to superadd 
the penalty of an obligation entered into only to secure a trial.” This is the 
language of Chief Justice Marshall, in speaking of the forfeiture of a recogni- 
zance where there was no design to evade the jus:ice of the country. In that 
case, he observed, where “a man repairs the default, as much asin his power, 
bd appearing and submitting himself to the law, the real intention and objects of 
the recognizance are effected, and no injury is done.” 1 Brock. R. 236. Uni- 
ted States v. Feely. 

The Supreme Court of this State, in 1841, declared that the statute of 1837 
should be liberally interpreted. ‘Its object was to secure attendance at Court 
of the persons accused of offences, to answer the accusations preferred against 
them; and it should be executed ina way that will attain the object, and not to 
punish parties in advance.” 19 L. R. 550. Sce also 1 Annual Reports, 
257, 263. 


Sporrorp, J. The accused having been retaken under a capias to answer 
the charge laid against him, and being within the four walls of the parish prison 
at the time the sureties appeared in Court to move that the judgment nisi against 
them be set aside; their appearance for this purpose having been timely, and 
within the ten judicial days, and there being no suspicion of collusion to defeat 
the ends of justice, we are of opinion that the the judge should have granted 
their request and ordered the prisoner to be brought into Court to enable them 


to make a formal surrender of him according to law. A reasonable construc-. 


tion of the 2d Section of the Act of March 11th, 1837, (Bul. & Curry 281,) 
does not limit the right of the sureties to make such a surrender of their princi- 
pal and thus relieve themselves from responsibility, to the time prior to the for- 
feiture of the bond by a judgment nisi ; at least where no prejudice can happen 
to the State, the object of the law may be achieved by a surrender within the 
ten judicial days after notice of such judgment. The State v. Cotton, 19 L. R. 
550. The State v. Hamill, 6 Ann. 260. The State is rather desirous to bring 
offenders against the laws to trial and punishment, than to fill their public coffers 
by levying contributions upon sureties. Even when their liability has been 
fixed beyond the control of the Courts, the Legislature has been in the habit of 
relieving them, upon the subsequeut appearance and conviction or acquittal of 
the principal. 

In this case, the refusal of the Court to grant the reasonable and timely re~ 
quest of the sureties prevented them from making a surrender of the accused, 
and procuring an exoneretuv. Upon the principal that no one should suffer. 
injury from the act of the Court we think the sureties who have appealed from 
a judgment which was made final against them under such circumstances, are 
entitled to a discharge. 

It is therefore ordered and decreed that the judgment of the District Court 
against @. F. Oldis and Daniel Reynolds, as sureties on the appearance bond of 
James Warner, be reversed; it is further ordered and decreed that the State 
take nothing by its motion. 


Sratx 


r. 
Dewny, 
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M. M. Mitier v. M. Mariexy, Sheriff, et al. 


Where the creditor of an insolvent who has bee. placed upon the bilan, and duly notified thereof, 
afterwards sues the insolvent for the same debt, and obtains a judgment by default, which he regu- 
larly confirms, it is inadmissible to say that such judgment is absolutely null and void The insol- — 
vent, when cited, should have pleaded his cessio bonorum, and if his creditor could show no legal 
cause to take the case out of the usual category, the plea would prevail. 


PPEAL from the Sixth District Court of New Orleans, Coton, J. 
John Henderson, jr., for plaintiff and appellant: 

The case of M. M. Miller, as presented Ly his petition, is simply this: 

Mandeville Marigny, acting in his capacity of Sheriff of the parish of Orleans, 
seized property belonging to M. M. Miller under a writ of execution issued in 
favor of A. Rebates, alias Revados,v. M. M. Miller from the Second District Court 
of New Orleans. The amount set forth in the execution was $387 51. M. M. 
Mitller called upon the Sheriff, and requested him to release the property so seized, 
upon the ground that the execution under which he seized, and the judgment 
upon which the execution issued, were void. The Sheriff persisted in selling 
under said fi. fa. unless the amount of the execution was paid by M. M. Miller. 
The said. Miller, to avoid expense and sacrifice of his property by forced sale, 
paid the amount of the execution, under express protest in writing. 

This protest informed said Sheriff that he was acting under color of legal pro- 
cess, without the sanetion of law, as the fi. fa. under which he made such seizure 
was void as well as the judgment upon which such fi. fa. issued. In this protest 
said Sheriff was expressly notified that he was acting without the authority of 
law, and therefore a mere trespasser—for which the said M. M. Miller would 
hold him legally responsible in damages, and for the recovery back of the money 
so extorted from Miller under color of judicial process. M. M. Miller paid the 
sum of $387 51, including costs, under protest, and sued the Sheriff and plaintiff 
in execution to recover back the amount so extorted, and the further sum of 
$100 for illegal seizure, ty way of damages. These facts all appear in the peti- 
tion. The petition further alleges that the said execution and judgment of said 
Second District Court of New Orleans are void in this, to wit: 

The said M. M. Miller applied for and obtained from the Fourth District 
Court of New Orleans a cession of his goods to his creditors and a stay of pro- 
ceedings. The name of A. Rebates, alias Revados, aforesaid, was put upon the 
bilan for. the identical note—the basis of said judgment in said Second District 

“Court of New Orleans. The creditors elected one Stoppenhagen syndic, who 
duly qualified. After said Sioppenhagen was appointed syndic, the said Rebates, 
alias Revados, instituted said suit in said Second District Court of New Orleans 
upon said note so put down on said bilan against said Miller ; caused citation to 
issue, which was personally served on M. M. Miller ; a judgment by default was 
had and confirmed. Upon this judgment so obtained said execution issued. The 
petition charges such judgment as void, because it was obtained against M. M. 
Miller after he had obtained a cessio bonorum and stay of proceedings, and after 
a syndic had been regularly appointed to represent the insolvent. 

To this petition the said Mandeville en filed two exceptions: 

Ist. That the original court had no jurisdiction of the cause of action set up 
in the petition. 

2d. The petition discloses no cause of action as to-defendant Marigny. The 
said Rebates, on the day of trial of such exceptions, joined said Marigny therein. 

There can be no doubt the court has jurisdiction over the amount of $487 50, 
as well as jurisdiction over the person of both defendants, 

We will examine the second exception to wit: that the petition discloses no 
cause of action as against either defendant. 

To maintain an action we must show affirmatively that the judgment of the 
Second District Court of New Orleans, upon which said execution issued and 
under which said Sheriff and — in execution justify their action in the 
premises, is absolutely void and not merely voidable. 
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We now propose to show this by the decisions of this honorable court. 
In every judgment the agency and presence of three parties are required— 
, actor et reus.. 1 N.S., 8-9, Bernard v. Vignaud. 

Miller at date of citation served on him, had no capacity to stand in judgment. 
1N. 8., 62; 3 N.S., 377; 10 L. R., 229. 

A judgment against a party who has no capacity to stand in judgment is null 
and void, and can be attacked collaterally. 1 N.S, 9,66; 11 Rob., 42, 43, 109; 
6 L. R., 877; 6 Rob., 204. 


Cession of goods and order of stay of proceedings operate a civil death of 
defendant. 1M. R., 198. 

_In 2 M. R., 207, the Supreme Court uses this language: “ This case cannot be 
distinguished from the case in 1 M. R., 198. No suit can be carried on without 
parties.” The defendant was civiliter mortuus, the plaintiff was the only party. 

Proceedings after the order of stay of proceedings are null. 3 M. i, 89; 4 
M. R., 264; C. P., art. 165 . 
_ If the judgment be void for want of a defendar.t capable to stand in judgment 
it follows as a necessary consequence that the Sheriff and the plaintiff in execu- 
tion are co-trespassers, and are liable as such to Miller in solido in damages. 2 
Rob., 349; 9 L. R., 123, 124; 3 An., 577. 

The Sheriff was bound to inquire into the jurisdiction of the court from which 
the process to him issued, and under which he acted. 7 N.S., 2; 6 R. R., 192, 
205; 3 An., 577. 


Larue & Whittaker and Culbertson, for defendants. 

Stwett, C.J. The petitioner claims from the defendants the amount col- 
lected on a fieri facias issued upon a judgment obtained by Rebates against Miller, 
and also damages. The allegation is that the judgment and fieri facias were ab- 
solutely null and void, that the Sheriff and seizing creditor were so informed, 
and the amount was paid under protest to that effect. 

It appears from the allegations of the petition, to which there was a demurrer, 
that Miller had made a cessio bonorum and placed Rebates as a creditor on his 
bilan, of which Rebates was duly notified. Subsequently Rebates sued Miller for 
the same debt; Miller was personally cited; a judgment by default was taken 
and confirmed, and it was upon execution of this judgment Miller paid. We 
concur with the District Judge in the opinion that these facts form no basis for 
the present action. Jt is inadmissible to say the judgment was absolutely null 
and void, a proposition which the appellant concedes to be indispensable.for the 
maintenance of his suit. When cited, he should have pleaded his cessio bonorum 
as exempting him from judicial pursuit ; and if his creditors could show no legal 
cause to take the case out of the usnal category, the plea would have prevailed; 
not having done so, it is now too late. The cases cited do not sustain the pro- 
position that Miller, as between himself and Rebates, was incapable of standing 
in judgment in the suit in question, although good authority for the doctrine 
that quoad property surrendered by the cessio bonorum or the interest of the in- 
solvent estate, Miller was incapable. We are aware of no case authorizing us 
to hold that the judgment in question was absolutely null and void. Occasional 
obiter dicta on which counsel have relied must be controlled by reference to the 
circumstances of the cases in which they were used and the points really in con- 
troversy. 

Judgment affirmed, with costs. 
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SUPREME COURT OF LOUISIANA, 


Hewrrr, Norron & Co. v. Goopricn & Co. 





A telegraphic dispatch, by a factor to his consignor, iu the words “ we will honor your sight check 
for $2,000, being excess of remittances to meet acceptar ce” is an unconditional obligation to 
honor the sight check of the consignors for that amount, and a third person who purchases such 
check will be entitled to recover of the factors, although an attachment may have been levied in 

their hands by a creditor of the consignors. . 





PPEAL from the Second District Court of New Orleans, Lea, J. 
Garnet Duncan, for plaintiffs. Moise & Randolph, for defendants and 
appellants. 

Voornirs, J. - On the 31st January, 1854, Goodrich & Co., of New Orleans, 
sent to Spratt, Logan & Co., of Louisville, the following telegraphic dispatch : 

“ Letter sixteenth received. We will honor your sight check for two thou- 
sand dollars, being excess of remittances to meet acceptances.” 

This dispatch, as soon as received, was communicated to Gordon & Co., also 
of Louisville, who thereupon bought of Spratt, Logan & Co., the following 

“ check : 

Exchange for $2,000. Louisvittz, February 2, 1854. 

At sight of this first of exchange (second unpaid), pay to the order of 
Messrs. Gordon & Co., two thousand dollars, value received, as per telegraph 
dispatch, 31st ult. SPRATT, LOGAN & CO. 

To Goopricn & Co., New Orleans. 

The plaintiffs are the holders of this check by endorsement from the payees, 
Gordon & Co. The record contains the following admissions : 

“ Defendants admit that Gordon & Co., by their endorsement on said bill, 
transferred it to plaintiffs at Louisville, Ky., and enclosed it, with said dispatch, 
by mail, to plaintiffs, in a letter put in the Louisville postoffice, on or about 
the 6th of February, 1854, and which was received at the New Orleans post- 
office on the 15th February, 1854. That said bill was presented to defendants 
and payment demanded by plaintiffs on the 18th of February, 1854, and that 
it was presented on the 15th of February, 1854, to defendants, for either 
acceptance or payment, and that defendants refused to pay or accept it. That 
the draft was bought by Gordon & Co. on the 2d of February, 1854, in good 
faith, of Spratt, Logan & Co. ; at the time, there were rumors prejudicial to 
the credit of Spratt, Logan & Co., but, induced by the dispatch from the 
defendants with authority to draw, Gordon & Co. made the purchase of and 
sent the dispatch with the draft to Messrs. Hewitt, Norton & Co. The dis- 
patch alluded to on file is genuine.” 

The check appears to have been duly protested for non-acceptance and non- 
payment. 

On the 13th of February, 1854, the fund on which this check was drawn, 
was attached at the suitsof Goodrich & Co., Maltby & Co., and the Bank of 
Kentucky. The affidavits for the attachments in those cases were made by 
W. Logan McKnight, who is one of the defendants. It is admitted by the 
plaintiffs, that W. Logan McKnight was, on the 13th of February, 1854, the 
lawfully authorized agent of the Bank of Kentucky, and that he was the attor- 

ney in fact of Maltby when he made and filed the affidavit for him ; that the 
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amount of the first claim was about $10,000, the second, about $2,000, and 
the third about $4,000; and that these attachments were taken out on the 
13th of February, 1854, and served in the hands of the defendants on the 
same day. 

Two questions arising from this state of facts, are presented for our solution: 
ist. Were the defendants bound to pay this bill, by reason of their telegra- 
phic letter of credit, and the action taken upon it? 2d. Wi!l the law counte- 
nance a factor in an attempt to prevent the execution of his promise and his 
duty to his principal, by an attachment procured by himself to stop funds in 
his own hands? 

The language of the dispatch affords, in our opinion, a sufficient answer to 
the first question. It is clear, the obligation contracted by the defendants was 
unconditional—to honor the sight check of Spratt, Logan & Co. It was upon 
the faith of this promise, held out by the defendants to the world, that Gor- 
don & Co. was induced to become the purchaser. In the case of Nisbett v. 
Galbraith, 3 An. 692, the court held the following language: “If the letter 
be, as we feel satisfied it is, a document intended to be exhibited to third par- 
ties, and to induce them to take Whitaker's bills, then the promise which the 
letter contains is, by intendment of law, a promise to any body taking a bill 
on the faith of the letter, and the advance of his money which the party makes 
on the inducement and faith of the letter, is a sufficient consideration; damage 
tothe promisee constituting as good a consideration as benefit to the promisor.” 

But it is said by the appellants’ counsel, “that a distinction must be taken 
between the obligation of a party who authorizs a draft on his own credit, 
and the obligation of an agent who authorizes a draft to be drawn by the 
owner for his money, which the agent announces he has in his hands. Had 
the defendants merely announced to Spratt, Logan & Co., that they had in 
their hands $2,000, as an excess of remittances for acceptances, there is no 
question but what the distinction contended for would undoubtedly obtain. 
But they did more: they said: “‘ We will honor. your sight check.” Checks, 
as bills of exchange, are negotiable instruments, generally payable to bearer, 
but sometimes to order, requiring, as essentials, a drawer, a drawee, anda 
payee. 

It was manifestly the intention of the defendants by this communication, to 
authorize Spratt, Logan & Co. to put such an instrument in circulation ; and 
it would therefore be inequitable to permit them to avail themselves of the 
means of defence on which they rely to defeat the plaintiffs’ demand. It is 
obvious in this instance, that the assurance held out by the defendants, that 
the sight check would be honored by them, induced the payees to become the 
purchasers. We do not think there is any thing in the objection, that the 
plaintiffs did not take the bill on the faith of the alleged promise to accept. 
We take it that the dispatch accompanied the bill at all times. This is suf- 
ficient under the authority of Goodrich v. Gordon, 15 Johns. 6. It is admitted 
that the transfer of the check was made at Louisville and that the check and 
dispatch were both transferred by mail to the plaintiffs. 

This view of the case renders it unnecessary to notice the other question. 

It is therefore ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 


0. 
Goopricu. 


SUPREME COURT OF LOUISIANA, 


Marrnews, Fincey & Co. v. Tem Creprrors—R. W. McKenzie, Oppo- 
nent and Appellant. 


If a deposit be made of money, not sealed up in a package, but counted out and extended on the 
pass book in the form of an open account, and credited as cash to the depositor, and the face of the 
account shows that there was not a deposit of bills, or coin or packages to be restored identically* 
the deposit is at the risk of the depositary, and it cannot be regarded as a real deposit. Sucha 
deposit creates between the parties the relation of a debtor and creditor, and gives to the deposi- 
taries the right to use the money in the course of their business. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Walker & Pierce, for plaintiff. Larue & Whitaker, for opponents and 
appellants. 

Sporrorp, J. Matthews, Finley & Co., private bankers in the city of New 
Orleans, having failed, made a voluntary cession in favor of their creditors. 

A majority in number and amount voted for their discharge, under the insol- 
vent laws of the State. 

Roderich McKenzie, and Terry & Simpson, opposed their discharge, and 
sought to convict them of fraud, alleging that they were unfaithful depositaries, 

Both cases were tried by jury, and resulted in verdicts and judgments in fa- 
vor of Matthews, Finley & Co. The opponents have appealed, and the two 
causes have been submitted together upon one record. 

The case of McKenzie is the strongest against the insolvent. 

He contends in argument, and alleges, substantially, in his opposition (al- 
though the allegations are not entirely free from ambiguity), that he made a real 
deposit of $1,200, with Matthews, Finley & Co., before their failure, which 
they refuse to return to him in kind, as they bound themselves to do, but have 
placed him on their bilan as an ordinary creditor for the amount of $1,200, 
and in so doing have been unfaithful and fraudulent depositaries, and have vi- 
olated a fiduciary trust; he, therefore, prays that they may be deprived of the 
benefit of their surrender, and that he may have judgment for the sum of 
$1,200, by preference to all other persons whatsoever, and for other relief ac- 
cording to law and equity. 

‘Lhe sole question for solution is, did the opponent, McKenzie, make a real 
deposit of the $1,200, with Matthews, Finley & Co.? 

“The distinction formerly established by law between the perfect and the 
imperfect deposit, is abolished. 

The only real deposit is that where the depositary receives a thing to be pre- 
served in kind, without the power of using it, and on the condition that he is 
to restore the identical object.” C. C. 2934. 

The irregular deposit is thus accurately defined by Troplong: ‘Le dépét 
irrégulier est celui qui a lieu quand on dépose une somuie d’argent ou autre 
chose fongible chez un dépositaire, en lui permettant de sen servir. Cette 
autorisation transfére au dépositaire le domaine de la chose.” Troplong, Du 
Dépdt, § 115. 

There can be no serious difficulty in deciding to which of these two well de- 
fined classes the deposit made by McKenzie belonged. 
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The evidence of the deposit is contained in his own bank book, offered by 
himself, By this it appears that he opened an account with Matthews, Finley 
& Co., with a debtor and creditor side. In this account, Matthews, Finley & . 
Co., debited themselves, “‘May 6th, 1854, to cash $800; May 22d, do $250; 
July 17th, do $150.” There are are no credits entered or claimed. 

Over against the date 1854 is written the word “special” under the head- 
ing “ Matthews, Finley & Co. in account with Rod. MeKenzve.” 

The obvious meaning of the word is that a special account was opened, sub- 
ject to the particular convention of the parties at the time of opening it. 

The face of the account shows that there was not a deposit of bills or coins 
or packages to be restored identically. 

The money was counted and debited to the depositaries, in an ordinary pass 
book, simply as so much cash. 

The custom of bankers and the understanding of business men as estab- 
lished without a dissenting voice, by witnesses introduced by the opponent, 
support the position that this could not have been a real deposit. 

Both the custom and common understanding of men, as shown by this testi- 
mony, seem to conform strictly to the law. 

Thus, special or real deposits of money are usually sealed up, and not counted by 
the banker, (C. C. 2914,) they are at least in some important respects at the risk 
of the depositor, and are to be returned in kind, (C. C. 2910, 2915, 2916) the 
depositor, in such a case, takes a receipt, or if he has a bank book and keeps 
a deposit account, the real deposit is entered in the margin of the bank book, 
but the amount is not extended; the box or package containing the real de- 
posit, is endorsed with the depositor’s name, and is put away by itself in the 
vault, there to remain until demanded by the owner; and checks cannot be 
drawn against it. 

None of these things can be predicated of the deposit in question. McKenzie 
does not pretend to know what particular money he deposited with his bankers ; 
it was not sealed up in a package, but was counted out, extended on the pass 
book in the form of an open account, and credited as cash to the depositor; it 
was at the risk of the depositaries, so that if the identical moneys handed them 
by McKenzie had been immediately afterwards destroyed by inevitable acci- 
dent or overpowering force, they would still have owed him the amount; and 
it was subject to be checked for by him. 

To that end McKenzie, at the time of opening his account with the bankers, 
registered his name in their signature book, which was produced on the trial ; 
this is not done wher only a real deposit is made, because such a deposit can- 
not be checked for. 

The clerks of the house testify that the word “special” was placed under 
the heading of the account, to signify that the money was to draw six per cent. 
interest if left there after a certain length of time; it is not very material 
whether the fact were so or not, as, under all the surrounding circumstances, 
the deposit could not be regarded as a real deposit, even without such testimo- 
ny. 

The opponent may have been ignorant of the legal effects of the contract he 
entered into, but we do not perceive that he was designedly misled by the de- 
fendants. The business was transacted by their clerks, and there is no evi- 
dence that they sought any advantage of the opponent. They were, therefore, 
properly acquitted of the charge of bad faith. 
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Marturws This being an irregular deposit, the depositaries had a right to use it in the 
. course of their business; the relation of debtor and creditor arose between 
them and the depositor ; le domaine de la chose, the power of using the money 
passed to them, and the obligation of returning, not the same, but a like 
amount was assumed by them; their ability to do so depended upon their 
wealth, credit and the vicissitudes of business ; the result was disastrous to the 
depositor, but the law, whether wisely or unwisely, it is not for us to say, gives 
him no privilege over other creditors for his debt. 

The District Judge presented in plain and forcible language the precise issue 
to the jury, when he said, “If the jury find that the money deposited was to 
be returned in kind, it was their duty to give a verdict for the plaintiff.” 

Their verdict for the defendants, under such a charge, strongly corroborates 
our own view of the facts which they had the advantage of hearing from the 
mouths of the witnesses. We conclude that the defendants cannot be regarded as 
“ unfaithful depositaries,” in the sense of the Article 2929, of the Civil Code. 

It is, therefore, ordered that the judgment in favor of Matthews, Finley & Co. 
on the opposition of Roderich McKenzie, be affirmed with costs. 





Mariuews, Fixtey & Co. v. Taeir Crepirors—Terry & Simpson, Oppo- 
nents and Appellants. 


The course of business establishes the relation of debtor and creditor, between the banker and 4 
the owner of irregular deposits. The right of the depositary to use the money thus deposited, is a 
part of the contract between him and the depositor. Whereas, he who collects or receives or 
takes a deposit of money in the sense of the 10th Section of the Act of 28th March, 1840, has not 
the right to use it. 





PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Walker & Pierce, for plaintiffs. Smiley & Perin, for opponents and ap- 


pellants. 
a Sporrorp, J. This case differs from that of McKenzie v. Matthews, Finley & 
= Co., just decided, in only two of its features. 


In this case it is admitted that the deposits made by Jerry & Simpson 
were ordinary or irregular deposits. For the reasons given in the former case, 
the defendant cannot be considered as “ unfaithful depositaries” who, accord- 
ing to Article 2992 of the Civil Code, are precluded from the benefit of a sur- 
render. 

But it is contended, in the present case, that the defendants, although they 
have made a surrender, are liable to the penalties of the Act of March, 28th, 
1840, entitled “ An Act to abolish imprisonment for debt,” because they have 
failed to pay over money received or deposited with them for another. 

It becomes unnecessary lo pass upon the bills of exceptions to the Judge's 
charge, and to his refusal to charge as requested ; for, giving the opponents the 
benefit of a proceeding under the Act of 1840, we have decided in the recent 
case of Sims v. Bean, that the terms of the 10th Section of that Act do not 
embrace the case of a banker who receives irregular deposits and becomes in- 
solvent before they are drawn out by the checks of the depositor, and against 
whom no other charge is made than his failure to pay over the amount of such 
irregular deposits—after insolvency. 
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The course of business establishes the relation of debtor and creditor be- atid 
tween such parties. . The right of the depositary to use the money thus deposi- Tenay. 
ted is a part of the contract between him and the depositor; whereas, he who 
collects or receives or takes a deposit of money for another, in the sense of the 
10th Section of the Act of 1840, has not the right to use it. This is the true 
line of distinction between the present case and cases that fall properly within 
the scope of the Act of 1840. 
Judgment affirmed with costs. 





































C. Brancuin v.Sreamer Fasnion, Carprain and Owners—J. P. Frere, 
Sheriff, &c. 





There are certain cases where the provisions of Art. 575 of C. P., which require that the appeal bond 
to be given for a suspensive appeal shall exceed by one-half the amount of the judgment appealed 
from, is inapplicable. 

The expressions of that Article simply imply that the judgment to necessitate such a bond must be 
one which the appellant has been condemned to pay, and do not seem applicable to the case of a 
judgment where the appellant is d d to pay nothing. 





PPEAL from the Fifth District Court of New Orleans, Livingston, J. 
Magne, for plaintiff and appellant. Blache, for defendant. 
Bucuanan, J. The plaintiff obtained judgment against the owners of the 

steamboat Fashion for $487 16, with privilege on said boat, in execution of 

which judgment the said steamboat was seized and sold for the sum of three 
thousand six hundred dollars. After paying sheriff’s fees and costs of sale, 
there remained in the sheriff’s hands a sum of three thousand one hundred and 
fifty dollars and eighty-one cents. In the meantime many third oppositions 
had been filed by persons claiming for wages, materials, &c. By judgment of 
the District Court upon those oppositions, the whole fund arising from the sale 
of the Fashion, under plaintiff’s execution, was distributed among other par- 
ties, leaving nothing for plaintiff. This judgment was signed on the 9th June, 

1853. On the 16th June, 1853, an appeal was granted to plaintiff on motion, 

returnable in the Supreme Oouwrtiat the following term, on his giving bond with 

security in the sum of one hundred and fifty dollars, conditioned as the law 
directs. 

The question presented for our decision, is whether this appeal was sus- 
pensive. 

The Article 575 of the Code of Practice requires that, to have the effect of 
staying execution, an appeal must be taken within ten days, not including Sun- 
days, after judgment notified, or (under the Act of 1843,) when no notice is ne- 
cessary, after judgment signed. The same article further requires that the 
appeal bond to be given for a suspensive appeal shall exceed by one-half the 
amount of the judgment appealed from. There are certain cases, however, 
where this latter requisition is inapplicable. The expressions of the article imply 
that the judgment to necessitate a bond in one-half exceeding its amount, must 
be one which the appellant has been condemned to pay. This amount of bond 
does not, therefore, seem applicable to the case of a judgment where the party 
appellant is condemned to pay nothing. Accordingly, a bond for costs only was 

44 . 
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Bianca held to be sufficient for a suspensive appeal in an action of partition, when the 
Sreauta Pusmox fund to be divided was in the hands of the court. Heath v. Vaught. 16th La. 
Rep. 520. See, also, Millaudon v. Percy's Syndic, 7 N. 8. 852. 

The present case seems to bé analogous. There was a fund to be divided 
which was not in the hands of the appellant, but of the executive officer of the 
court. The appellant was condemned to pay nothing, not even the costs of the 
court, by the judgment appealed from. That he was entitled to a suspensive 
appeal from the judgment which debarred him from a participation in a fund 
which had been provided by his own exertions, seems undeniable. But there « 
was no standard fixed by law for the bond and security to be given by him in 
obtaining an appeal. It was obviously a matter for the discretion of the judge. 
And although we have decided that the provisions of the Article 574 of the Code 
of Practice, requiring the judge to fix the amount of the bond, relate only to de- 

-volutive appeals, yet the reasoning on which those decisions are founded evi- 
dently point to the case where the amount of the bond for a suspensive appea} 
may be precisely determined from the judgment itself, in connection with the 
terms of Art. 575. 

We think the appeal, being taken within the ten days following the judg- 
ment, and a bond being given in the amount fixed by the court, the appeal 
operated a supercedeas, and the sheriff should have retained in his hands an 
amount sufficient to satisfy the appellant’s claim. Not having done so, and the 
decree of this court upon the appeal having allotted a share of the fund to the 
appellant, the sheriff has rendered himself liable. 

It is therefore adjudged and decreed, that the judgment of the District Court 
be reversed, and that the appellant, C. Blanchin, recover of James P. Freret, 
appellee, three hundred and sixteen dollars and twenty-two cents, with costs of 

the rule in both courts. 
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B. F. Snows v. Horace Bean. 











The term “ money deposited,” used in the 10th Section of the Aet of the 28th March, 1£40, does not 
include money deposited with an understanding that the person receiving it shall rective no com. 
mission for its care,—may mix it with his general fands, and employ it in his business,—but with the 
understanding that he shall give credit in account for its amount, and be ready to pay on de_ 

mand. 














PPEAL from the Sixth District Court of New Orleans. 
Semmes & Edwards, for plaintiff. L. C.& G. B. Duncan, for defendant. 
Sutwet, C.J. Interpreting the Act of 1840 as a whole, in connection with 

its title and with reference to pre-existing legislation, we deduce an intention 

of the Legislature to soften the ancient rigor of imprisonment for debt, but at 
the same time to maintain the remedy for the discouragement and punishment 
of fraud. Itis against fraud the 10th Section is directed. The law is not prone 
to infer fraud, nor extend punishments and penalties ; and this statute, highly 
severe in the consequences it inflicts, and penal in its character, should receive 

a strict judicial construction,—that is to say, it should not be extended to dere- 

lictions of duty not specially and clearly described and comprehended in it. j 

Interpreting the statute by this standard, we are unable to bring our minds 
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to a clear conviction that the defendant’s case is covered by the 10th section, 
which in one of its clauses speaks of the debtor who “ shall fail to pay over 
money received or collected for, or deposited with him for another,” and this 
associates such acts in the same category with various other acts antecedently _ 
enumerated, any of which facts, says the section, “shall be held presumptive 
evidence of fraud.” 

The relation between the plaintiff and defendant, out of which the indebted- 
ness arose for which he was arrested, was that of banker and customer. Bean 
was a banker, and kept a banking house, with which the plaintiff had an ac- 
count and dealt in the usual manner, depositing money from time to time, which 
was carried to his credit in account, and checking upon Bean from time to time 
as he had occasion. These moneys were not specially deposited, and to be iden- 
tically restored. (Civil Code, 2897.) They went into the mass of Bean’s money, 
with the implied understanding, as we infer from Bean’s vocation, that they 
might be used, and should be the basis of items in a debit and credit account 
on Bean’s books. Bankers here, as everybody knows, do not and are not ex- 
pected to keep each customer’s fund separate, and not to use it; it goes into 
their general treasury ; they are under no obligation not to employ it; and it 
is by employing it that they get their compensations for the expenses, trouble 
and risk of receiving and being responsible for the customer’s money, since 
they receive no commissions ; at least none was charged in this case. Persons 
exercising this vocation usually deal in exchanges, discounts and other financial 
transactions ; and the customer, knowing this, knows the risks and vicissitudes 
to which a banker is exposed, and that the events of a week, or even a day, 
may involve him in embarrassment or ruin. To say that when such relations 
exist between the creditor and the debtor, thé mere failure to pay the customer 
upon request, his balance of account, (which is all that is proved in this case,) is 
per se a fraud and within the purview of the statute, is going further than we are 
clear the legislature intended. 

We therefore conclude that the term “ money deposited,” used in the statute, 
does not include money deposited with an understanding that the persons re- 
ceiving it shall receive no commission for its care- may mix it with his general 
funds, and employ it in his business, but with the understanding that he shall 
give credit in account for its amount, and be ready to pay on demand. 

This view of the case renders it unnecessary to enter into the criticism based 
upon the expression “ deposited with him, for another.” 

Judgment affirmed with costs, 
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Anprew Marra v. Mary Gay te. 


The settled practice is to consider the surety in injunction as a party cited before the appellate 
court, without being specially mentioned in the motion for appeal. 


PPEAL from the District Court of East Baton Rouge, Robertson, J. 
Lacy, fog plaintiff and appellant. Llam & Elam, for defendant. 
Bucnanan, J. The defendant and appellee moves to dismiss the appeal, on 
the ground that Henderson, the surety of plaintiff on the injunction bond, is 
not before this court. 


ane COURT OF LOUISIANA, 


The appeal was granted upon motion as follows: “The plaintiff’s counsel 
moves for a suspensive appeal returnable according to law upon giving bond 
and security in the sum to be fixed by the court.” The practice, as settled in 
the case of Mitchell vy. Lay, 4 An. 514, is to consider the surety in injunction, 
as a party cited before the appellate court, without being specially mentioned 
in the motion for appeal. 

This is an injunction suit to stay the execution of a judgment obtained by a 
wife separated in property from her husband, in an hypothecary action against 
a third possessor of property acquired from her husband, and subject to a tacit 
mortgage for the security of the paraphernal rights of the wife. The grounds 
assumed in the petition for injunction are, that the husband has died and that 
the wife has intermeddled in his estate, and taken possession of his property 
without legal authority, particularly of two slaves named Rachel and Bundy ; 
and furthermore, in case the court should not be of opinion that there was 
such an intermeddling on the part of the wife as renders her liable for the 
obligations of her husband, that at all events the wife is bound to discuss the 
said slaves, Rachel and Bundy, before enforcing her tacit mortgage upon the 
property of plaintiff in injunction. 

On the trial of the cause in the District Court, the plaintiff in injunction 
offered to prove by record and other evidence, both written and parol, that 
James D. Stuart departed this life in or about the morth of July, 1832, and 
that'since his death, his widow, the plaintiff in execution, has intermeddled 
with the estate of her deceased husband, and had appropriated to her own 
use, two negro slaves, Rachel and Bundy, their hire for two years, and a large 
amount of personal property—to prove furthermore, that the plaintiff in exe- 
cution has never caused an inventory to be made in the succession aforesaid, 
and has never renounced the community formerly existing between her and 
her deceased husband. This evidence was offered to sustain the plea of dis- 
cussion, and to establish the intermeddling alleged in the petition. But the 
District Court ruled out the evidence of intermeddling, on the ground that the 
alleged acts of intermeddling, have occurred since the defendant obtained judg- 
ment against the property of plaintiff in injunction, rendering it liable to her 
tacit mortgage. And the court rejected the evidence to support the plea of 
discussion, on the ground that this plea was res judicata against the plaintiff 
in injunction. 

We think the court erred. The acts of intermeddling by plaintiff in execu- 
tion in the estate of her deceased husband, were alleged in the appellants’ 
petition, as grounds for injunction of the execution, precisely because they had 
occurred since the judgment in the suit of Mrs. Stuart v. Matta. Had they 
occurred before, they might have been pleaded in defence to that suit, and 
would not have been available to enjoin the execution. See the numerous 
authorities collected in Hennen’s Digest, verdo Injunction, p. 699, No. 6. 

It is therefore adjudged and decreed, that the judgment of the District Court 

.be reversed ; and that this cause be remanded for further proceedings accord- 
ing to law. And it is further decreed, that the plaintiff in injunction be allowed 
to introduce the evidence mentioned in his bill of exceptions to establish the 
alleged intermeddling ; and lastly, that the costs of the appeal be paid by the 
appellee. 
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Payne & Harrison v. S. N. Ravpon. 


An execution levie on a slave creates a privilege, under Art. 722 0. P., superior to that which results 
from the registry of a judgment subsequent to the levy. 


PPEAL from the Fourth District Court of New Orleans, Waterman & Co., 
intervenors, Reynolds, J. 

Chilton, for plaintiff. Mott & Fraser, for intervenors and appellants. 

Voorntes, J. (Ocpen, J., declined sitting.) Ona the 34 of July, 1851, the 
defendant being indebted to the plaintiffs in the sum of $1200, evidenced by a 
promissory note, mortgaged to them certain slaves to secure the payment thereof. 
The act of mortgage, executed in New Orleans, recites that the defendant is of 
the parish of Avoyelles. The plaintiffs obtained from the Jadge of the Fourth 
District Court of New Orleans an order of seizure and sale on this mortgage. 
At the foot of the petition praying for the same, the defendant waived the notice 
of seizure and authorized the Sheriff to proceed and advertise for sale the boy 
Henry, one of the mortgaged slaves. On the 221 of October, 1852, the boy 
Henry was advertised by the Sheriff for sale, and afterwards regularly adjudicated 
to William O. Denegre for the price of $1190 cash, which, by censent of plain- 
tiffs, remained deposited in the hands of the purchaser. 

J. Waterman & Co. filed a third opposition, claiming to have a preference on 
the proceeds of the sale, resulting from a judgment in their favor, recorded in the 
parish of Avoyelles, the domicil of the defendant, their judgment debtor. That 
a writ of fieri facias, issued on their judgment, was directed to and received by 
the Sheriff of the parish of Orleans “prior to the sale but after the seizure of the 
slave Henry under the order of seizure and sale.” That the act of mortgage 
under which the plaintiffs sold was never recorded, either in this parish or the 
parish of Avoyelles, and as against them it has no effect. : 

The judgment of Waterman & Co, appears to have been recorded in the parish 
of Avoyelles on the 26th of October, 1852. According to the evidence, Raudon, 
the defendant, was previously engaged in business as a merchant in Avoyelles. 
In September, 1852, he sold out all his property and removed from that parish 
to New Orleans, declaring at the time his intention of making the latter his future 
domicil, and in which he has resided ever since the Ist of October, 1852. 

The Code of Praetice, Article 722, declares: “The creditor, by the mere act 
of seizure, is invested with a privilege on tlie movable and immovable property 
thus seized, which entitles him to a preference over other creditors, unless the 
debtor has become bankrupt previous te the seizure.” The plaintiffs’ execution 
having been levied on the property previous to the registry of the third opponents’ 
judgment, it is clear under this provision of the Code that the District Judge did 
not err in rejecting the demands of the third opponents. 

It is therefore ordered and decreed that the judgment of the District Court be 
affirmed with costs. 
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A. Fouron v. J. C. Brown and W. H. Puetray. 


An appellant cannot be heard upon a point of costs here, when he has neglected to call the attention _ 
of the court of the first instance to it. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Bonford and Denegre, for plaintiff. Race & Foster, for defendants and ap- 
pellants. 

Sprorrorp, J. The defendants complain that the judgment below was erro. 
neous, first, in condemning them to pay the costs arising from the attachment of 
the steamer S. S. Prentiss, which was afterwards released by order of the plain- 
tiff, and secondly, in according a privilege upon the property attached. 

I. Two steamers were attached. One of them was released “by consent of 
the plaintiff.” It does not appear what the costs of attaching that boat were. 
The appellant made no complaint before the court below with regard te this 
branch of the costs. It must be a small item; and the rule is, that the appellant 
cannot be heard upon such a point here, when he has neglected to call the atten- 
tion of the court of the first instance to it. This rule is especially applicable to 
the matter of costs. Ames v. Merchants’ Insurance Co., 2 An., 594; MeMauller 
v. Jewell, 8 An., 139. : 

Il. The defendants say the court erred in refusing to dissolve the attachment 
under a rule on the ground that “ the bond was not signed by the plaintiff, or by 
any one for him, authorized to appear in and sign a bond for him.” The usual 
affidavit was made by W. O. Denegre, who deposed that he was the attorney of 
A. Fulton, of the city of Cincinnati. The bond was signed “ A. Fulton, by W. 
O. Denegre.” 

» It seems to be conceded in the appellants’ brief that an attorney at law, em- 
ployed in any given case where attachment process is requisite, is authorized to 
make the affidavit and sign the attachment bond, so as to bind the creditor with- 
out a special procuration; and it was so held by the District Judge, who cited 
the case of Dwight & Co. v. Weir, 6 An., 706, in support of his ruling. 

But the appellant maintains that it is only the attorney of the creditor, that is 
his attorney of record in the ease, who has this power, and that Mr. Denegre had 
not the authority in this case, because he never appeared as counsel of record in 
the court below after suing out the attachment, but another attorney was substi- 
tuted in his place. The affidavit of Mr. Denegre is conclusive of this point: he 
deposed that he was the attorney of Fulton, who is the plaintiff; his authority 
has not been denied under oath, or impeached by any evidence; on the other 
hand, the petition filed the next day after the attachment, by another attorney for 
the plaintiff, recognises the authority of Mr. Denegre, by stating that through his 
attorney he has made the requisite affidavit and given bond according to law, 
whereupon an attachment was issued and served, which he prays may be main- 
tained. 

The judgment is, therefore, affirmed with costs. 





Cammack, Squires & Wesr v. Gentry Frovn—Souraern. Bank or Ken- 
tucky, Intervenors—Turner, Wirison & Co., Garnishees. 


An attaching creditor can have no higher or better right to the property attached than his debtor, 
and, where Floyd, the drawer of a bill of exchange, executed a mortgage’and pledge of property 
in Kentucky, in favor of and to secure his accommodation endorsers to the bill, and there delivered 
possession of the property to them, by whom it was shipped to New Orleans, with instructions to 
the consignees to realize from the sale the amount of the bill and appropriate the sum to its pay- 
ment; and the amount was realized by the sale, and with the consent of Floyd, information was 
given by the consignees of their intention to appropriate a sufficient amount of the proceeds 
of the sale to pay the bill, as instructed, and the Bank of Kentucky having discounted the bill, was 
held to be entitled to be paid in preference to an attaching creditor of Floyd. 


PPEAL from the Fourth District Court of New Orleans. Reynolds, J. 
R. & H. Marr, and A, A. Stith, for plaintiffs and appellants. W. ZH. 
Pazton, for the garnishees. Moise & W. M. Randolph, for interventors. 

Suet, C. J. The fund in dispute is a sum of $1300, in the hands of the gar- 
nishees, Turner, Wilson & Co. The plaintiffs, creditors of Floyd, claim it under 
an attachment and process of garnishment levied in March, 1853. The interven, 
ors claim it as holders of a bill of exchange accepted by Floyd, for the payment 
of which, they say the fund had received a destination placing it beyond Floyd's 
control before the attachment. The fund was awarded to the intervenors by the 
eourt below, and the attaching creditor has appealed. 

A brief statement of the circumstances under which the garnishees hold the 
fund, will show the unquestionable correctness of the decree below. 

In the fall of 1852, Floyd obtained in Kentucky a loan from the Southern 
Bank of Kentucky, upon his acceptance of a bill endorsed for his accommodation 
by his friends Arnold and Jones; and to protect Jones for his endorsement exe- 
cuted there a mortgage in his favor upon certain property, among which were cer- 
tain flat-boats and their cargoes of staves. The staves were intended for the 
New Orleans market, and bills of lading were signed in the name of Jones, as 
shipper, and Turner, Wilson & Co., as consignees, which were delivered to 
Jones, who transmitted them through his agent Alexander, to Turner, Wilson & 
Co., with instructions to realize from their sale the sum of $2500, appropriate it 
to the payment of the bill of exchange, and pay the balance, if any, to Floyd. 
Arnold, the co-endorser with Jones, and similarly interested in the application of 
the shipment, came to New Orleans with the flat-boats. Upon their arrival, in 
January, Turner, Wilson & Co., took possession under their bills of lading, 
through Arnold, whom they entrusted with the staves. They seem to have 
authorized Floyd, who had a residuary interest after the payment of the bill, to 
look for a purchaser. He made a contract of sale with one Fonbene, who was 
immediately notified in writing by Turner, Wilson & Co, that $2500 of the price 
must be paid to them, beyond which, and the expense of watching the boats they 
would make no claim. Fonbene accordingly paid the consignees $2500, which 
they, with the approval of Arnold, the agent of Jones, and the assent of Floyd, 
received upon the promise made to Arnold, and communicated on the same day 
by letter to Alexander, that they wouldhold, and appropriate it to the payment of 
the bill of exchange, then deposited for collection by the intervenors in a bank at 
New Orleans. All this took place before the plaintiffs took out their attachment; 
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and is clearly shown by the answer of the gurnishees and their witness. Jones 
has never revoked his instructions, and the bill of exchange which was protested 
at maturity, is unpaid in the hands of the intervenors. The garnishees desired 
to pay its amount, but were arrested by the process of garnishment, and paid the 
the bank at maturity only $1100 on account, being the surplus over the attaching 
creditor’s claim. 

The intervenors were unquestionably entitled to receive the fund. The pro- 
perty from which the fund arose, passed out of the possession and control of 
Floyd under contracts lawful in Kentucky, and conferring upon Jones a _posses- 
sion which our law also would respect and maintain. When the property 
arrived here, the intentions of the parties were carried out by the conversion 
of the goods into money, and the retention by the consignees of a suffi- 
cient portion of the price for the express purpose of meeting the bills, this being 
done by the orders of the. shipper in whom the legal title was vested and with the 
assent of Floyd, who had only an equitable residuary interest in the goods. The 
proposition that this arrangement could be set at naught without the consent of 
Jones is idle. But Jones has never consented; his purpose that the fund should 
be appropriated for his protection to the payment of the bill, must in the ab- 
sence of evidence, to the contrary, be considered unchanged ; and the bank, the 
holder of the bill, signifies by its intervention, its desire to receive the fund thus 
appropriated for its payment by Jones. Floyd would not be listened to, if he 
opposed the appropriations to the unpaid bill, for he had lost control of the fund, 
and the attaching creditor who claims through him by process levied after the 
control had lawfully passed from him, has no better right to defeat its destina- 
tion. See Hill v. Simpson, 8 An. 48; Oliver v. Lake, 3 An. 82; Armour v. 
Cockburn, 4 N.8S., 669. 

Judgment aflirmed, costs of appeal to be paid by appellants. 





JosepHine Micuet, Executrix, &c., Appellant v. R. G. Braue, Attor- 
ney for Absent Heirs, et als., Appellees. 


The expressed will of a testator may be restricted by reputing as not written impossible conditions 
and conditions contrary to the laws; but the will cannot be enlarged by giving toa legatee a 
higher title than the testator intended to give. 

A clause in a testament authorizing ale gatee to spend for her own private use all the balance of the 
testator’s estate, beth real and personal, does net confer the right ef disposing of the property by 
testament. 

Effect must be given to the will of the testator according to his intentions, so far as those intentions 
can be legally carried out. 

A testator has clearly a right to provide that the usufruct of the wife might be established for her 
greater benefit on the proceeds of the sale of his property, rather than on the property itself— 
but this usufruct must be one in the legal sense. 

Where the usufructuary under the will has a right to the usufruct of the property itself, or to re- 

_ quire that it be sold and her usufruct established on its proceeds and prefers the latter, the sale 
should be made at public auction, to the highest bidder, and after public notices by advertisement. 


PPEAL from the Sixth Judicial District Court, parish of East Baton 
Rouge, Robertson, J. 
Lacey & Dufour, for plaintiff and appellant. Beale, attorney for absent 
heirs. 
Oapen, J. The object of this suit on the part of the plaintiff was to have 
her rights under the will of her deceased husband, John P. Michel, established 
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contradictorily with the attorney for the absent heirs, and with the legatees 
named in the will. Her husband died in February, 1854, leaving a large estate 
real and personal, all of which belonged to the community of acquets and 
gains, which had existed between his wife and himself. 

The petitioner, who is the executrix of her husband’s will, prays first to be 
recognised as the owner of one undivided half of all the property, as belonging 
to the community. ‘To that she has clearly a right, and it has been acceded to 
her by the judgment of the Court below. She next prays to be decreed to be 
the legatee of all the movables and personal property, bank stock, claims, 
rights and credits, and of all the silver ware, watches or jewelry found in the 
succession. The will contains the following clause: “I bequeath to my dear 
and beloved wife all the movable property, silver ware, watches or jewels, 
for her to dispose of them as she thinks fit, and all the balance of my real and 
personal estate, I bequeath them as follows: after my death and that of my 
beloved wife, in case she has not spent for her own private use, the whole of 
my estate, as I authorize her so to do, but what will be left after her death, I 
desire that one half of what will be left be given to my heirs hereinafter men- 
tioned in the manner in which I shall dictate, for each of them, and in the fol- 
lowing words to-wit: The testator then proceeds to say that he bequeaths to 
certain nephews and ncices, and to two of his god-children, certain proportions 
of his property, | aving, however, one eighth of his property, undisposed of. 
The judgment of the Court below has allowed the plaintift’s claim to a partic- 
ular legacy of all the movable property with the silver ware, watches and 
jewels. The defendants, who are the appellees, not having asked for any 
amendment of the judgment, it must remain undistarbed as to that claim. 
The plaintiff in the third and last place prays that she be decreed to have the 
legal and equitable rigt, power and authority to take possession, and that 
possession be given to her of all the real estate and slaves found in the succes- 
sion of the deceased, to use and enjoy the same according to her own free will 
and pleasure, without any liability to account to any person or persons whom- 
soever, to mortgage, lease, and encumber, to sell, bargain and dispose of said 
property, upon gratuitous or onerous conditions, and in any way, form or man- 
ner the petitioner may think proper. 

This claim is set up by the plaintiff under the above clause in the will, and a 
clause preceding it, which is in the following words: 

“ As I wish to give proof to my dear and beloved wife, Josephine Wichel, 
of all my gratitude, friendship and love, which I nave always had, and which 
I will always entertain for her, as long as | live, I leave and beg her to be my 
usufructuary during her life time, and to give her the enjoyment and usufruct 
of all I possess, in general, of which I shall not have disposed by these presents, 
or o‘her property before my death, during all her life time, for her to enjoy the 
same peac-ably, without any kind of trouble by any person whatever, hereby 
granting to her as much power as I am able to give: and, whereas, it is al- 
most impossible to cultivate the plantation after my death, J authorize her to 
sell it, AS WELL AS ALL OTHER PROPERTY AND SLAVES, ACCORDING TO HER OWN 
WISH, AND AS SHE WILL SE& FIT, without any let or hindrance, and without being 
compelled to furnish security.” 

The Judge of the Court below decreed that the petitioner should be recog- 
nized as the usufructuary of the whole of the balance of the testator’s real 
and personal estate, without being compelled t give security. The legatecs 
45 
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named in the will were decreed to be the owners of seven-vighths of the testa- 
tor’s estate, and the heirs at law to be entitled to the one-eighth not disposed 
of. No appeal having been taken on behalf of either the legatees named in 
the will or of the heirs at law, and no amendment of the judgment in favor 
of either having been asked in this Court, we have only to consider whether 
the plaintiff is entitled to a judgment more favorable to her pretensions than 
the one which has been rendered below. Her counsel contends that she is en- 
titled to a judgment decreeing to her the ownership of all the estate of her hus- 
band, and that at all events she has a right to a decree authorizing her to sell 
the whole property at private or public sale, and on whatever terms she may 
think proper. 

We may restrict the expressed will of the testator by reputing as not 
written impossible conditions and conditions contrary to the laws; but we are 
not at liberty to enlarge the will by giving to the legatee a higher title than the 
testator intended to give. 

In this case, we are unable to gather from the whole instrument, without de- 
parting from the proper signification of its terms and from its manifest spirit, 
that the testator intended to bequeath the immovables to his wife in full owner- 
ship. (C. ©. 1705.) There is nothing in the will from which it can be infer- 
red that the testator was willing that his wife should have the right of disposing 
_of any part of his estate by gratuitous title except as to the objects specially 
bequeathed to her, and which was given to her to be disposed of as she might 
think fit. The right of spending for her private use is not a right of disposing of 
the property by testament. On pourrait dire peut-étre (says Toullier) que toutes 
les fois quel’acte contient la faculté de disposer suivant la formule “ pour en jouir 
et disposer comme de ses biens propres,” le fiduciaire a le pouvoir de tester; 
mais cette régle n’a rien de sar, car‘dans la rédaction des actes, on ne s’attache 
point assez scrupuleusement a la propriété des expressions. Toullier, liv. 3, tit. 
2. chap. 1st, Donations et Testamens. In the case of Beaulieu v. Ternoir, 5th 
An., 476, to which this case has been assimilated, the formula alone mentioned 
by Toullier, was used. The donee in that case had the full right of ownership 
conferred on her by the donation. The expressions used in the donation were as 
follows: “Lui a par ces présentes fait donation entre-vifs et irrévocable, ce qui 
a été accepté par ladite Eulalie Ducloslange, 4 ce présente, asssistée de son 
pére naturel ci-dessus dénommé, aussi comparant d’un demi terrain situé au 
faubourg de Ja Course, rue des Religieuses, ayant 30 pieds de face sur 120 pieds 
de profondeur, faisant partie du terrain désigné par le No. 8 et attenant au ter- 
rain No. 7, dans l’ilet No. 10, lui appartenant au donateur pour l’avoir acheté 
du sieur Philip Ducloslange, par acte passé devant Je notaire soussigné le 15 
avril dernier. . 

Pour et par le donataire jouir, faire et disposer comme de choce lui apparte- 
nant en toute propriété, dés maintenant et 4 toujours. 

A cet effet, le donateur met et subroge la donataire dans tous les droits de 
propriété qu’il a et peut avoir sur le demi terrain ci-dessus, voulant qu’elle en 
soit. saisie et revétue, 

Cette donation est faite sous la condition expresse sans laquelle ces présentes 
n’auraient pas eu lieu, que si la donataire venait 4 décéder sans laisser de pos- 
térité, ou sans avoir disposé d’aucune maniére dudit demi terrain, qu’alors 
Agathe Ducloslange, Mélite Ducloslange, Mathilde Ducloslange et Léonide Du- 
closlange, femmes de couleur et libres, deviendront, sans qu’il soit nécessaire 
de remplir aucune formalité, propriétaires dudit demi terrain et de tout ce qui 
sera construit dessus.” 
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The Court in that case very properly held that the condition annexed, that 
if the donee died without posterity or without having disposed of the property 
in any manner, that the property should go to others indicated in the act, was 
not a charge to preserve the property for others—that the condition was a fidei 
commissum, which, although a nullity itself, did aot carry with it the nullity 
of the donation. In the present case it is evident that the testator did not de- 
sign that his wife should have the disposition by will of his half of the estate. 
He indicates himself the persons to whom, after her death, his property should 
go. He emancipates some of his slaves, but provides that the emancipation 
shall only take effect on the death of his wife. If, instead of declaring as he 
has done, that he desired his wife to be the usufructuary of his half of the es- 
tate, the testator had given it to her in full property, so that she might have 
disposed of it by will, this legacy “ De eo quod superérit,” in favor of other 
persons, would have been null, but this title on his death would have vested 
absolutely in his wife. Under the terms of the willand the evident intention of 
the testator to confer on his wife a title of usufruct and not one of ownership, 
the question as to the validity of the legacy to others, need not be enquired 
into, as it is unimportant except as between the legatees and the heirs at law, 
and the latter appear to have acquiesced in the judgment declaring the dispo- 
sition valid. The attorney for the absent heirs, who pleaded the nullity of 
that clause in the will, as containing a disposition reprobated by law, has ta- 
ken no appeal, and the judgment of the Court below between the legatees and 
the heirs at law is not, therefore, subject to revision. 

It remains then to be determined, what rights the plaintiff is entitled to as 
the usufructuary of the half of the property belonging to her husband's es- 
tate. The testator undoubtedly did not intend that his wife should be restric- 
ted to the usufruct of his property, in the legal sense of the term. He was 
ignorant of the legal meaning of the term usufruct, and designed that his 
wife, without having the absolute ownership of his half of the common prop- 
erty should nevertheless enjoy the right of spending for her own private use, 
whatever she wished. Usufruct is defined to be the right of enjoying a thing 
the property of which is vested in another. It was contemplated by the tcs- 
tator that the estate would be converted into money. The only usufruct in its 
legal sense which could have been given to the wife, after the estate was turned 
into money, was the imperfect or quasi usufruct, to the existence of which it 
is essential that the usufructuary should be under the obligation of returning 
to the owner of the capital on which the usufruct is established, at the period 
when the usufruct should cease, the full amount of such capital. It is by this 
equivalent says Marcadé, it has been rendered possible, to establish the legal 
usufruct on all kinds of property, even on those things which are consumed in 
the enjoyment. The capital he says is not to be confounded with the objects 
which compose it, ‘“‘Ce fonds est un bien en partie matériel en partie moral 
sur lequel l'usufructier a seulement le droit de jouissance, d’exploitations 
JSructus ; mais non pas le droit de disposition. Marcadé, 2d vol. p. 451, Tit. 3, 
Usufruit. In the imperfect usufruct the property of the thing subject to 
the usufruct is transferred to the usufructuary in the sense that she may con- 
sume, sell or dispose of them as he thinks proper, subject, however, to the 
charges imposed by law, of returning to the person who has the naked owner- 
ship, the equivalent of the things thus consumed, sold or disposed of. We are 
bound to give cffect to the will of the testator, according to his intentions, so 
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far as these intentions can be legally carried out. It was his intention that his 
wife should have the authority to sell the property according to her own wish 
and as she might sce fit, and without being compelled to furnish security. So 
far as this intention docs not conflict with the rigi.ts of those in whom by law 
the naked title to the property is vested, as the effect of the same instrument 
confers on the wife this authority, it may be lawfully exercised. 

The testator had clearly a right to provide that the usufruct of the wife 
might be established for her greater benefit on the proceeds of the sale of the 
property, rather than on the property itsclf. The rights of those who are en- 
titled to the naked ownership, must be in like manner transferred to the pro- 
ceeds of the sale, subject to the wife’s usuiruct during life. This usufruct must 
be one in the legal sense. The capital on which the usulruct is established, 
will be ascertained wien the property is converted into money. Art. 556 of 
the Code, declares that “Sums of money, the usufruct of which has been 
given, shall.be put out at interest, on good security, with the consent of the 
owncr, and if he refuse, by the authority of the Judge, and the interest of such 
sums shall belong to the usufractary. We are of opinion that the plaintiff, un- 
der her husband's will has a right to the usufruct of the property itself, if she 
prefers it. The judgment of the Court below has given her this right and has 
dixpensed her with giving security by virtue of Article 552 of the Code which 


‘provides that the security may be dispensed with in favor of the usufructuary 


by the Act by which the usufruct is established. If, however, the plaintiff 
prefers that the property suould be sold, and her usufruct established on the 
proceeds of the sale, she has a right to require it, but it would not be consist. 
ent with the rights of the heirs and legatees in whom the property is vested, 
that the plaintiff should have the right of selling at private sale. ‘The sale 
should be made at public auction tothe highest bidder, and after public notices 
by advértisement. 

It is therefore ordered and decreed that the judgment of the Court below be 
amended, and that the plaintiff, in addition to the right of usufruct allowed to 
her by the judgment, be decreed to have the right of causing the property sub- 
ject to her usufruct to be sold, at public auction, on such terms as she may ci- 
rect, after thirty days advertisement of the sale, in a public newspaper in the 
parish where the property to be sold is situated, or in case there be no newspa- 
per published in said parish, then in one published in the nearest adjoining 
parish, and it is further ordered that the judgment of the Court below, thus 
amended, be affirmed, the costs in both cases to be paid by the succession. 

Suet. C. J. ‘The interpretation of this will is quite embarrassing... If the 
granting words had been a little broader, I would have been willing to concur 
in the conclusion that the testator intended to give his wife the ownership of 
the rial estate, and make a donation over of what should remain undisposed of 
at her death, as in the Ducloslange case. But the tcstator uses the word “usu. 
Sructucry,” dispenses with “security,” (which is required in case of usufruct 
without a dispensation by the grantor,) anJ allows her to spend “ pour son 
usage particuler,” what she may think proper; but, as Mr. Justice Ogden sug. 
gests, does not seem to have intended she should have the right to give away 
by donation inter ricos or tcstament. When we group together the different 
clauses of the will, we find the language uscd not so broad and comprehensive 
as in the Ducloslange donations, as will be seen by comparing in full the deed 
in that case With the testament in this 
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On the whole, I conclude that the decree proposed by Mr. Justice Ogden will 
carry out the intention of the testator as far as it can be lawfully done ; and that 
the testator did not intend to confer a full and complete ownership, which would 
have involved a right to dis; ose even by gratuitous title. This view seems also 
much strengthened by the difference of the language used with regard to the 
movables, jewels, &c., which, in the same will, he cl.arly gives her in absolute 
ownership. 

It may be observed that there are no forced heirs in this case to complicate, 
perhaps, the question of the testator’s power; and I am not prepared to say 
that our law forbids a testator to give the legatee of the usufruct of his estate a 
right to convert the estate given into money, and take the usufruct of the pro- 
ceeds, Let it be remarked that the testator feared the management of a plan- 
tation might prove embarrassing to a female, and that the power to sell seems 
to have been dictated by that consideration. 

For these reasons, after some hesitancy, I concur in Mr. Justice Ogden’s con- 
clusions. 

Bucuanay, J., dissenting. The object of this suit is to determine what sort of 
an estate the plaintiff has, under the will of her deccased husband, in the property 
left by him at his death. The petition coincides with the last will in declaring that 
everything possessed by the testator had been acquired during the marriage of 
himself and the plaintiff; and, consequently, the testator only professes to de- 
vise the one-half interest which by law vested in himself as partner in the com- 
munity of acquets. The disposition which he makes of this half is best ex- 
pressed in his own words. ‘The first passage of the will which relates to this 
subject reads as follows: “ Désirant ténoigner 4 ma chére et bien aimée épouse 
Josephine Michel toute ma gratitude, et lui donner des preuves de toute l’estime 
et amitié que j'ai toujours eu, ct que j’aurai tant que je vivrai, pour elle, je la laisse 
et la prie d’étre usufruitiére avec pleine et entiére jouissince de tous mes biens 
en général, dont je n’aurai point disposé par ces présentes ou autres avant ma 
mort; ct pendant toute sa vie durante, et pour elle en jouir en paix sans qu'il 
lui soit donné aucun trouble quelconque par aucune personne; lui donnant 
autant de droit qu'il est en mon pouvoir de lui donner. Et comme il est presque 
impossible da faire cultiver Vaabitation aprés ma mort, je lautorise de la ven- 
dre, ainsi que toutes les autres propriétés, esclaves, et autres, suivant son désir 
et volonté, et qu’il se trouvera convenable, sans qu’il lui soit donné aucun trou- 
ble, ni empéchement quelconque, ni sans étre obligée ni tenue de donner caution 
aucune, ayant toute ma confiance pour tout ce qu'elle pourra faire.” If this 
were all that the will contained in reference to the point at issue, it could not 
be asserted that it contained anything more than an universal constitution of 
usufruct, (C. C. 577,) with the privilege to the usufructuary of converting the 
objects of the usufruct into cash, in which case the right of usafruct would at- 
tach tothe cash. But farther on, we find the testator making use of the follow- 
ing expressions: ‘Je légue & ma chére et bien aimée épouse, tout le mobilier, 
l’argenterie, montres et bijoux pour elle faire et en disposer tout ce qu'elle dési- 
rera suivant son bon plaisir; et le restant de tous mes autres biens réels et per- 
sonnels, je les légue comme suit aprés ma mort et celle de ma bien aimée épouse, 
ou dans le cas ov elle n’aurait point dépensé pour son usage particulier la to- 
talité, comme je lui en donne le droit de le faire si elle le désire ; mais ce qui lui 
restera aprés sa mort je désire que la moitié de tout ce qui lui restera, revienne 
& mes héretiers que je nommerai.ci-aprés, et de la maniére que j’indiqueral 


®. 
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pour chacun et que voici,” &c. In this clause of the will, prolix and ungram- 
matical as it is, and in its very prolixity and repetition but the more strongly 
indicating the purpose of its author, we find a tenure of property entirely incon- 
sistent with the fundamental principle of an usufruct ; for wherever there is an 
usufruct in one, there is a naked ownership in another; (C. C. 482, 525 ;) the 
union of the qualities of usufructuary and owner in the same person extinguish- 
ing the usufruct, as a matter of course. (C. C. 614.) Now, in the clause under 
consideration, the testator makes a devise to his nephews and nieces, which shall 
only take effect at the death of his wife; and he devises to them only such pro- 
perty as his wife shall not have spent. And he is so far from restricting her in 
spending the property, that he expressly authorizes his wife to spend the whole 
of his property if she think fit to do so. 

Usufruct, according to the Louisiana Code, is of two kinds: perfect usufruct, 
which is of things which the usufructuary can cnjoy without changing their 
substance, though their substance may be diminished or deteriorated naturally 
by time or by the use to which they are applied—as a house, a piece of land, 
slaves, furniture; and imperfect or quasi-usufruct, which is of things which 
would be useless to the usufructuary if he did not consume or expend them, or 
change the substance of them, as money, grain, liquors. Perfect usufruct does 
not transfer to the usufructuary the property of things subject to the usufruct ; 

_ the usufructuary is bound to use them as a prudent administrator would do, to 
preserve them as much as possible, in order to restore them to the owner as 
soon as the usufruct terminates. Imperfect usufruct, on the contrary, trans 
fers to the usufructuary the property of the things subject to the usufruct, so 
that he may consume, sell, or dispose of them as he thinks proper, subject to 
certain charges prescribed by law. C. C., Arts. 526, 527, 528. 

This distinction of perfect and imperfect usufruct is not found in the Code 
Napoleon. We can therefore derive no assistance on this subject from the 
French commentators. But it appears evident from the definition above copied, 
that the imperfect or quasi-usufruct of the law of Louisiana can only relate to 
these kind of things which cannot be used beneficially except by consuming or 
alienating them; and can have no application to lands, houses, slaves, and all 
those objects of property which may be used for the purpose of producing an 
income or ministering to our necessities, without the alienation or destruction of 
their substance. _ An usufruct of a plantation, with power of alienation in the 
usufructuary, is therefore a tenure unknown to the law, which the will of 
Michel could not create, and which this court cannot sanction. 

The right of alienation being inconsistent with usufruct of real estate, this 
clause of the will in which the power of alienation is found, to my mind, creates 
a higher estate than an usufruct, namely, an ownership. And this clause being 
the last in order, supersedes the clause which creates an usufruct. See Article 
1716 of the Civil Code. The clause last written must be regarded as the true 
expression of the testator’s will, and I find a striking analogy in its dispositions 
to those of a certain donation inter-vivos, which was the subject of two decisions 
of the former Supreme Court. In the case of Ducloslange v. Ross, 3d Annual, 
482; and Beaulieu v. Ternoir, 5th Ann. 476. One Baptiste Beaulieu made a 
donation inter-vivos, of a lot of ground to Eulalie Ducloslange, on the condition 
that, should the donee die without posterity, and without having disposed of 
said lot, the same should belong to the sisters of the donee. Eulalie Ducloslange 
having died without issue, but having made a sale of the lot to one Ross shortly 
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before her death, her sisters sued Ross for the lot, relying upon the condition 
expressed in the donation, and asserting the sale to have been obtained by 
duress and fraud. But the court held tlat the condition of the donation was a 
Jidei commissum, and, as such, was null by Art. 1507 of the Code, and conferred 
no right upon the residuary donees. But when the donor, Beaulieu, in a subse- 
quent action, sought to recover possession of the lot from Lulalie Ducloslange’s 
vendee, on the ground of nullity of the donation, the court said that true it was 
the jidei commissum contained in the donation was a nullity, but that it did not 
follow that the donation was null. To have that effect, the act of donation 
must impose an obligation on the donee of possessing for, or returning to, ano- 
ther the thing which is the object of the donation. In other words, to import 
the nullity of the whole act, there must not only be a jidei commissum, but a 
substitution. And, as in the donation by Beaulieu to Eulalie Ducloslange, 
there was no prohibited substitution, no obligation to preserve the thing donat- 
ed for the benefit of another party, the donation was held to be valid.” In like 
manner, Jean Pierre Michel, in his will constituting his wife his universal lega- 
tee, by words that import a full power to take possession of all his property real 
and personal, and to dispose of it in whole or.in part, as she may think proper, 
has thonght fit to name certain other persons as residuary legatees of all that 
at his wife’s death shall remain undisposed of by her. By this form of testa- 
mentary disposition, none of Michel's property is tied up in the hands of his 
wife and universal legatee. The case is not, therefore, within the purview of 
the second paragraph of Article 1507 of the Civil Code, which declares: “ Every 
disposition by which the donee, the heir, or legatee is charged to preserve for, 
or to return a thing to, a third person, is null, even with regard to the donee, 
the heir, or the legatee.’’ The disposition is good as to the wife, the universal 
legatee, but bad as to the residuary or jidei commissary legatees. 

The legal consequence scems to follow, that the widow of the testator is enti- 
tled to be sent into possession as owner of the property devised. 

Lacy, for a re-hearing : 

We do not pretend that the will is entirely free from difficulty, snd we cannot 
say that no embarrassment is created, in arriving at the true construction of that 
remarkable instrument. But after weighing, and well weighing, all the cireum- 
stances connected with the making of the will, which point to the Madam as 
owner; being, moreover, utterly unable to reconcile a bequest of “ ce qu'il lui 
restera apres le mort.” with a recognition of the residuary legatees, as the owners 
of Michel's \ands and slaves now on hand: and having had our view strengthen- 
ed and confirmed, by the cogent reasoning of Mr. Justice Buchanan, and the 
peculiarity of the opinion of the Chief Justice, we feel it our duty again to raise 
the point of ownership, for the consideration of your Honors, and for such final 
disposition, asthe good judgment of the court may suggest. We are confident 
ourselves of the correctness of the opinion which we entertain ; but being satis- 
fied, that we can, in argument, add nothing to what has already been said relative 


to the question of ownership, we are content to leave that point in the hands of 
the court, without further remark. 

We may be wrong in supposing, from the opinion of the court, that an infer- 
ence might be drawn, that Mrs. J/ichel, as an imperfect usufructuary, is compel- 
led to furnish security : arguing however, upon the hypothesis, that such security 
is intimated by the court, we beg to maintain before your honors. 

ist. That as a perfect usufructuary, she is not obliged to give security. 

A perfect usufruct, is of things which the usufructuary can enjoy without 
changing their substance, though their substance may be diminished, or deterior- 
ated, naturally, by time, or by the use to which they are applied ; and in case of 
a perfect usufruct, Article 552, Civil Code, expressly provides, that security may 
be dispensed with. 

Indeed, your honors, in this very suit, have not only held that Madame Michel, 
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in ense she enjoys the property xs a perfect usufructuary, is relieved from giving 
bond, but have gone so far, as to affirm the decree of the District Judge, which 
relieved the plaintiff from so doing. 

21. As an imperfect usufructuary, there is no greater obligation to give secu- 
rity, than in case of perfect use. 

fa making good this po-ition, we may, we think, successfully use the a 
that the greater includes the les+; for it seems to us, that if Madame Michel is 
permitted to use and enjoy the property itself, without giving security ; she ought 
not, in case she allows her usufruct to attach upon the proceeds of that proper. 
ty, as the will and the opinion of your honors permit, be subjected to more 
onerous conditions than would be imposed upon her, as a perfect: usufructuary, 
We can readily imagine, that if the deceased had left forced heirs, this court 
might, with the view of preserving to them their legitime, under Articles 1440-1 
1845, Civil Code, compel an imperfect usufructuary to give such security as 
would secure the fortheoming of the property or mouies, bat where there are 
no forced heirs, and consequently no provision of law, directly or indirectly, re- 
stricting the condition of an imperfect usufruciuary, it is the duty of your honors, 
under the law, to place the former in the position of one, who in the use of the 
proper’y itself, has been dixpensed fiom giving security, viz: to grant to hom the 
imperfect use of the property, without any liability to turnish bond. 

Your honors, in the opinion delivered by Justice Ogden, have intimated, and in 
the veeree hive left it to be inferred, that Madame A/ichel, in ease of a sale of 
the land and slaves, and a contem lated usafruct of the proceeds, shall put the 
money out at interest, on good security, with the consent of the residuary legatees, 
é&c.: and in that view of the case, we respectfully and conscientiously urge upon 
the court. there is error. 

Have your honors made the intimation complained of by us? Are we correct 

“upon the point of fact? The following quotations, from the opinion of the court, 
enable us to answer those questions, most emphatically in the affirmative. 

“The rights of those who are entitled to the naked ownership, must be in 
like manner tran-ferred to the proceeds of the sale, subject to the wife's usa- 
truct; the wife's usufruct must be one in a legal sense. Article 556, Civil Code, 
declares, &.” 

That your honors, in the opinion complained of by the counsel for Madame 
Michel, have intimated, and under such intimation, have left it to be inferred from 
the deeree, that their. client, in case she should assume the position of an imper- 
fect usufractuary, must put out the money at interest on good security, and with 
the consent of the residuary legatees, cannot be doubted; and we proceed to 
show the court that there is error in such opinions. 

This is evident, because, 

Ist. Article 556 Civil Code, (under which yeur honors have made the intima- 
tion, that the sums of money, arising from a sale of the testator's real estate and 
slaves, must be put out at interest, on good security, with the consent of the 
owner,) is not applicable to a case, in which the usufructuary has been dispensed 
from giving security. 

Art. 556, provides, if the usufructuary does not give security, or a special 
mortgage, then, in case of a perfect usufruct, the immovables and the slaves, 
subject to the usufruct, shall be hired or leased out at public auction, and in case 
of an imperfect usufruct, the sums of money, the use of which has been given, 
shall be put out at interest, on good security, with the consent of the owner, and 
if he refuse, by the authority of the Judge. The language of this article to us, is 
clearand unamb'guoas, and contemplates ob'alning the consent of the owner and 
security from the borrower, only in those cases in Waich the usufructuary is bound 
by law to give the security or the special mortgage, contemplated by Articles 551 
and 555, of the Civil Code ; and has no applicability, where under Article 552, 
security has been dispensed with, in favor of the usufructuary, in the act by which 
the usufract is established 

Let us, however, for the sake of argument suppose, that, under ordinary circum- 
stances, Article 556 of the Code, may be applied to the case of an usufructuary, 
who has been dispensed with giving bond ; the court, nevertheless, erred in inti- 
mating that Madame Michel, must, in ease of becoming an imperfect usufructu- 
ary, obtain the consent of the residuary legatees, and require bond from the bor- 
rower, with stipulation of interest, &., because, the testator has expressly releved 
his surviving widow from those onerous conditions; and tuere is no reasomwhy 
the wishes of the deceased, should not, in that respect, be carried out. 
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The last will and testament, authorizes the Madame to sell the plantation 
slaves, and all other property, according to her own wish, without any let or hin- 
drance. Words, full and comprehensive, and as clearly relieving the surviving 
widow from obtaining the consent of the residuary legatees, &€., ax though the 
testator had said “ it is my wish that Mrs. Michel shall not be compelled to put 
out ony sums of money, proceeding from the sale, at interest, or on security ; 
nor shall she be required to obtain the eonsent of the owner, and if he refuse, 
authority of the Judge.” 

In the words of the will “pour elle en jouir, en paix. sans qui’il lui soit donné 
aucun trouble quelconque, par aucune personne lui donnant autant de droit, qu’il est 
en mon pouvoir de luidonner. Et comme 1! est presque impossible de faire culti- 
ver habitation aprés ma mort je l’autorise a la vendre, ainsi que toutes les autres 
proprietés, esclaves et autres, suivant son désire et volonté et qu’elle le trouve con- 
venable, sans +ju’il lui soit donné aucun trouble ni empéchement quelceouque.” 

As to the intention of the testator, there is no room for doubt; and there be- 
ing no forced heirs, and no rights to be cared for, acquired outside of the will, 
we know of no reason, why the wishes of the deceased, should not be carried 
out. 

The will is the compass which must direct courts of justice in seeking the 
intentions of the testator, and that intention, when discovered, must direct the 
decision of the court. Ozly, et al., v. Clay, executor, 7 Rob., 428, Civil Code 
1705 ; Withers v. Withers, 8 L. R. 495. 

“Tt is our duty,” says the Supreme Court, “to ascertain the intention of 
the testator,” Clarke v. Preston, 2 An., p. 581. 


SporrorD, J. In refusing the application for a re-hearing in this case, we remark 
that the appellant’s counsel has drawn an errvneous inference from some expres- 
sions in the opinion of the majority of the court. We did not decide, that, if the 
plaintiff should avail herself of the right of selling the property for the purpose 
of establishing her usufruct upon the proceeds, she would be required to give 
security, or have the money put out at interest, on good security, with the 
consent of the residuary legatees. 

A reference to the decretal part of the judgment, will show that nothing 
of that kind was deemed necessary by the court. 

The application for a re-hearing is refused. 





Union Bayx or Lovrstana v. Jonn C. Bearry, et als. 


Marchaie had beea cashier of plaintiff's branch bank at Thibodaux, and had embezzled the funds 
of the branch. To conceal his embezziements he bought from the plaintiff the banking house 
and assets of the branch, the assets being described in the bill of sale in accordance with a list of 
them furnished by Marchais himself, which list was false and comprised various bonds, bills and 
notes that did not exist. Mdarchais gave notes for the price, with the defendants as his solidary 
sureties, the latter, as well as the plaintiff, being ignorant of the fraud of Marchats. Held: 

That to hold the sureties liable on the notes would be making them responsible, not for an obligation 
arising out of the contract of sale from plaintiff to Murchuis, but for a loss sustained by plaintiff 
before that contract was made. 

That defendants, though only sureties, for the performance of the principal obligation, were par- 
ties to the contract of their principal with the bank; and that the bank warranted to the sureties 
the existence of the thing sold. 

That the sale was valid as regards the principal obligor, he not being permitted to sct up his own 

fraud; but that,as regard the sureties, there was no sale and thus no principal obligation ; and 

consequeutly no accessory one. 






PPEAL from the Fifth District Court, Parish of Lafourche, Randall, J. 
0. A. Johnson and George Eustis, for plaintiff and appellant. J. 0. & 
A. Beatiy,and Benjamin & Micou, for defendants. 
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Bae oF aa Phe following printed arguments were filed : 


C. A. Johnson, for plaintiff: 


“ The plea of error presents itself next.” 

“We hold to the ground assumed in the bill of exceptions. If this means of 
defence could not avail Marchais, no more can it avail the sureties. This seems 
to follow from what is inherent in the very nature of the contract of suretyship. 
Suretyship in an accessory obligation, and thus pre-supposes a principal one on 
which it depends. The question then is, does the principal obligation subsist? . 
Tt certainly does, unless the obligor, in such principal obligation, can avoid 
it. Would a plea of error avail Marchais? If not, then the principal obliga- 
tion subsists, and the surety is bound, unless released, not by causes inherent 
in the original contract, but by causes independent of that, and affecting solely 
his collateral undertaking, such as fraud practiced by the creditor to bring about 
the collateral undertaking, or error produced by the creditor, without which the 
collateral liability would not have been assumed. For it must not be lost sight 
of that the principal contract is one thing, and the accessory contract another, 
notwithstanding the effect of the latter, when completed, may be to bring upon 
the surety all the obligations pertaining to the principal. 

“The Bank,” says the brief of defendants, “either knew or was ignorant 
that it did not own the obligations that it professed to sell. If it knew it, there 
was fraud on its part towards the securities, and this fraud annuls the contract. 

If it believed that it owned these obligations, then the Bank and securities 
were both in error, and come strictly within the definition of the Code. (Art. 
1815.)” 

If his means anything, it means that there was error in the matter of defen- 
dant’s contract. But this seems to us to be anon sequitur. It assumes the 


_ point in dispute, to-wit: that the object and cause of the collateral undertaking 


were the same as those of the principal contract. But suretyship is a unilateral 
contract, in which the creditor binds himself to nothing. Troplong, Cautionne- 
ment, 18. 

There was a consideration moving from the bank to Marchais in the principal 
coritract, but there was none moving from the bank to the defendants in the 
collateral contract, and it is with the latter, and the latter only, that we are 
now dealing. The object and matter of it is solely and exclusively to guarantee 
the performance of the principal obligation. “Il n’a qu’un but, c’est de pro- 
curer au créancier une sireté. La seule obligation qui se contracte est donc 
celle du fidéjusseur. Le créancier ne s’engage a rien, et, dés lors, le contrat 
est unilatéral.” Troplong, loc. cit. 

We repeat it, to come to a conclusion upon the alleged error of the defendants, 
and its effect upon their engagement, the true inquiry must be, not what was 
the matter, object or m:tive of the contract of Marchais with the bank, but, 
what were the matter, object and motive of the collateral undertaking, by 
which, when the contract of Marchais had once been closed, and the principal 
obligation had attached to him, the defendants stepped forward and said, we 
take upon ourselves the obligation of Marchais, and make it ours. The rules 
as tv error, and.its effects on contracts, contained in Art. 1815, cited and relied 
on in the extract above given, as well as in the following articles, are to be ap- 
plied to the principal contract and to the collateral one, as two separate and 
independant contracts, which they really are. Troplong, ibid 19. 

«©. ©. Art. 1815. “That is called error of fact, which proceeds either from 
ignorance of that which really exists, or from a mistaken belief in the existence 
of that which has none.” ’ 

1817.. “Errors may exist as to all the circumstances and facts which relate 
to a contract; but itis not every error that will invalidate it. To have that 
effect, the error must be in some point which was a principal cause for making 
the contract, and it may be either as to the motive for making the contract, to 
ag with whom it is made, or to the subject matter of the contract 
itself. 

Applying, then, these articles first to the principal contract, it cannot be pre- 
tended that Murchais could find in them any relief from his obligation. 
Let us see what results from their application to the contract of the defendants. 

The error invoked to invalidate a contract, must, according to Art. 1817, bear 
either upon the motive for making it, the person with whom it is made, or the 
subject matter of the contract itself. 
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Leaving out of view the person, as without the limits of the pe we 
say that the subject matter of the collateral contract, was the joining of the 
faita of the defendants to that of Marchais, for the performance of the principal 
obligation. This results from the very definition of the contract; C. & 8004 ; 
Code Nap. 2011; Troplong, ib. 1; and that the motive of it was to procure to 
the creditor this additional security, without which credit would not have been 
given to the principal. Troplong, ib. 18. 

The argument of the defendants would make the cause of the principal obli- 
gation, which was the acquisition of the property of the bank, the cause or 
motive of their collateral contract, and therein consists the fallacy ; for the 
collateral undertaking, as a unilateral contract, did not admit of it. It is con- 
verting the unilateral into a bi-lateral and commutative contract, and thus 
changing its very nature. , 

The true cause or motive, as we have alreacy said, was to procure to the 
creditor the additional security, without which credit would not have been 
given to the principal, and it cannot be pretended that there was error in res- 
pect of this. 

““V.—Le quatriéme et dernier élément nécessaire, c’est une cause licite de 
Yobligation. Nous avons eu déja l'occasion de dire qu’il ne faut pas entendre 
par cause de l'obligation, dans \e langage du droit, ce qu’on appellerait la cause 
du contrat, ou méme aussi, la cause de l’obligation, dans le langage ordinaire - -- 
Quand je vous vends ma ferme, la cause du contrat, ou de mon obligation si l’on 
veut, le motif qui m’a déterminé 4 m'engager, ce sera tantdét la nécessité od je 
me trouve de payer des sommes considérables, tantét le projet d’acquérir des 
rentes ou des maisons en remplacement de mes terres, afin d’augmenter mon 
revenu, tantét de doter ma fille. Mais, en droit, ces motifs premiers ne sont pas 
4 considérer; et c’est seulement le motif dern-er et immédiat de l’obligation 
qui constitue sa cause juridique: quand je m’oblige 4 vous livrer ma ferme, 
mon motif immédiat, la cause juridique de mon obligation, c’est obligation que 
vous-méme contractez de me payer une somme d'argent, quel que soit l'emploi 
auquel je destine cette somme. De méme, quand je consens a vous livrer ma 
maison de Paris, en échange de votre terrain d’Auteuil, il importe peu que je 
me propose de faire de ce terrain un vignoble, ou d’y construire une maison de 
plaisance que j’habiterai, ou d’y élever une construction propre & recevoir des 
locataires: peu importent, enfin, les motifs qui m’ont fait agir; dans tous les 
cas, c'est uniquement l’obligation que vous prenez de me livrer ce terrain qui 
forme la cauSe de mon obligation de vous livrer ma maison. 

Dans les contrats synallagmatiques, c’est toujours l’obligation d’une partie 
qui est la cause de l’obligation de l'autre: da cause de chaque obligation est 
alors le désir d’obtenir ce que fait /’ objet de l'autre obligation.—Quand le con- 
trat est unilatéral, qu’une seule obligation est contractée, l’obligation, si elle est 
néanmoins a titre onéreux, trouve sa cause dans |’obtention de l’avantage quel- 
conque procuré par l'autre partie; que si cette obligation unique est prise gra- 
tuitement, sa cause est dans le désir d’une partie de rendre service a l'autre. 

La loi ne demande pas que la cause premiére qui, en fait, a déterminé la 
partie & contracter ait tel ou tel caractére, elle ne s’en occupe pas: c’est seule- 
ment dans la cause immédiate de l’obligation qu'elle exige qu’il n’y ait rien 
@illicite. Ainsi quand je m’oblige & vous livrer mon champ pour une somme 
de 10,000 fr. que je me procure dans l’unique but de faire commettre un crime, 
mon obligation envers vous n’en est pas moins valable «t je ne pourrais pas 
refuser de vous livrer le champ que je vous ai vendu. Mais quand je promettrai 
ensuite & Pierre de lui payer les 10,000 fr. pour prix du crime qu’ll me promet 
d’accomplir, c’est alors que mon obligation sera nulle pour délaut de cacse licite, 
comme la sienne le serait pour défaut d’vbjet licite; et aucun de nous ne pour- 
rait contraindre l'autre a l’exécution.”—Marcadé, Vol, 4, p. 347. V. 

The argument of the defendants, contained in the extract from their brief, 
above given, and based upon Art. 1815, is not sustained, and a true application 
of the law relating to error, to the contract of defendants, leaves their obliga- 
tions in all their force. 

Defendants, still stepping beyond their contract, and its inherent limitations 
and conditious, say it is apparent that the motive of that contract was their be- 
lief in the existence of the assets, We search the record in vain for anything 
to countenance this naked averment of the defence; but, admitting it to be 
true as a fact, and waiving, for the moment, the question which would be so 
pertinent in this case, as to who had produced and who must suffer for that 
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erroneous belief, as a motive, it is of that class which, in the language of Mar- 
cadé, above cited, “ne sont pas a considérer en droit.” It is not “ ce motif 
dernier et immédiat de Vobligation qui constitute sa cause juridique.” The 
“cause juridique,” on the contrary, as we have seen above, consisted in the 
additional security furnished to the creditor, without which, credit would not 
have heen given to the principal. See, also, Marcadé, vol. 4, p. 851; I. Com- 
mentaire de ]’Art. 1110 du Code Nap. 

Indeed, the argument of the defendant amounts to this, that they were to be | 
liable, only in case Marchais should prove to be an honest man and hix repre- 
sentations as to the assets prove true. If such an argument were admissible, 
it is clear that suretyship would be but an illusion, and the act of the surety, by 
which his faith is added to that of the principal, would amount to the grossest 
of deceptions. 

To our position that the defendants could avail themselves of no defenses 
from which Marchais was preciuded, their brief replies that our proposition 
cannot be true, for if it were, then a security could not plead his minority when 
he contracted, nor an unauthorized married woman her incapacity, nor could 
compensation be opposed for a debt due the surety by the creditor. The de- 
fendants’ argument mistakes our position and his own. When we say the 
surety can plead no defenses from which the principal is precluded, we must 
be understood to mean defenses affecting the principal obligation, since if they 
are not of that nature, the principal obligation is intact and subsists, whence we 
deduce, as an inevitable corollary, the continuance of the collateral liability, it 
being understood, of course, that the collateral contract must not be vicious for 
causes peculiar to itself. But it so happens that all the cases put by the de- 
fendants are precisely in this latter category. The two first are cases of per- 
sons not sui juris, There was no collateral contract as to them, for they were 
unable to contract at all. In the remaining case, compensation is a mode of 
extinquishing the debt to which it is opposed, and implies its existence and 
validity as against the surety pleading the compensation; it is obvious that his 
liability, when once fixed, can be extinguished like that of any other debtor, 

Aguin, says the defendant’s brief, suppose the bank had known all the facts as 
to the embezzlement of the funds of the branch, Marcha s, it is admitted, could 
not have not set up this knowledge against the plaintiff, but, itis pointedly asked, 
could not the securities? We may safely answer this question in the affirmative, 
but the obvious reason is, that the suppression of such knowledge on the part of 
the bank, would have been a fraud on the sureties themselves, vitiaifmg their own 
collateral undertaking as a separate and independant contract. The release 
would flow not from anything inherent in the principal contract, but from an ori- 
ginal vice in the contract of suretyship itself. 

We quote the defendants brief again: “ Art. 3029 of the Civil Code, autho- 
rizes the sure y to oppose all the objections inherent in the debt, which the prin- 
cipal might oppose, but it does not preclude him from opposing those which the 
debtor might be stopped from presenting. There is, at all events, nothing in our 
law to make contracts here an exception to those made elsewhere.” 

This article is. the corollary of the principle embodied in Art. 3006, to-wit: 
that the suretyship cannot exceed what may be due by the debtor, nor be con- 
contracted under more onerous conditions. Its enunciation was, indeed, unne- 
cesxary, except for the sake of declaring the restriction contained in it; the ob- 
jeetions which are common to the principal and his surety being limited to those 
which are inherent in the debt »s contradistingui-hed from personal exceptions 
on the part of the principal, such as minority or coverture, which had alrendy been 
denied to the surety by Art. 3005. But, say the defendants, the article does not 
preclude the surety from opposing objections which the principal would be 
estopped from presenting. 

It would have been strange, indeed, if it had done so, for this would have been 
to subvert the principle upon which the whole doctrine of surety reposes. For 
the argument of the defendants assumes that the exception shall be one which 
could not avail the principal. It follows, then, that the latter remains bound. 
How, then, can the surety be released, since the very essence of his contract 
consists in this; that he has lent him-<elf to the performance of whatever the 
principal ix bound to perform. In the language of Troplong, “ L’ol ligation du 
fid: jussenr n'est que Vobligation principale elle.méme, é tendue jusqu’a lui.” “ Le 
fidejuasebr doit ce que le débiteur principal doit.” “In altam rem fide jussor 
obtigari tton potest. . “ ’ worere 
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“Et par 1a, on arrive tout de suite & une conséquence que les textes cités ont 
déja fait pressentir: c'est que lexception ne profite au fid jusseur qu’autant 
quelle est inhérente 4 l’obligation mime; rei coherentes exceptiones.” Troplorg 
Cantionnement, 46, 48, 510, 511, 512. 

These views are fully sustained by our own jurisnrudence, as will be seen in 
the cases of Villere v. Armstrong, 4 N.S. 21, and Muyor v. Blache, 6 L. R. 500. 

A few words of comment upon the authority mainly relied on by the defend- 
ants, to wit: the opinion of the Lord Chancellor, in the case of Owen v. Homan. 

In the first place, nothing is decided in the case cited, as to the merits, the 
matter being before the court on an application fur an interlocutory decree. The 
analogy there declared to exist between the contract of suretyship and that of 
insurance is based upon the supposition that communication had taken place be- 
tween the creditor and the surety respecting the liability to be assumed by the 
latter. The analogy fails in the case in hand, there never having been any such 
communication betw-en plaintiff and the defendants. To show how little effect 
should be given at best to any such partial analogy, we cannot do better than to 
quote from Troplong, a passage in which, while noticing, himself, the resemblan- 
ces of the two contracts under consideration, he sets forth the points in which 
they essentially differ: 

“35. Le cautionnement a quelque rapport avec l’assurance: lo. en ce que le 
fid jusseur se soumet a une chance périlleuse et incertaine qui rappoche l’agis- 
sement des contrats aléatoires; 20. en ce que le creancier qui exige un cavtion- 
nement veut s’assurer contre le p*ril du non-remboursement par le dc biteur. 

Néanmoins, le cautionnemen différe de l'assurance par des cotes remarquables, 
Le cautionnement est un contrat unilatiral; l'assurance est un contrat synallag- 
matiyne. Le cautionnement est un contrat access<oire ; assurance est un contrat 
principal. Le cautionnement est un contrat intéressé de part et d’autre qui le 
rappoche de la vente. 

86. D'od dérivent ces diff:rences? A quelle cause premiére peut-on les rat- 
tacher? Elles proviennent de ce que, dans te cautionnement, le créancier ne 
paie pas la sdreté qu'il se procure pour ce qui lui est da, et que cette sdrete lui 
est donnée comme condition du credit qu'il fait au dy biteur. 

Mais introiuisez dans le cautionnement un élément qui est hors de son es- 
sence, c’est-A dire un prix payable par le creaneier, et vouz aurez a |’instant an 
contrat d'axsurance proprement dit; contrat aussi different du cautionnement que 
le prét simple différe du prét a inteérét. 

Voyez, en effet, les consequences de introduction dans le cautionnement d’an 
prix payé par le creancier. A l'inatant, le contrat intervenu entre le creancier et 
celui qui l'assure se detache du contrat primitif dont on redoute la non-exécu- 
tion, et l'assureur et l’assure traitent d’une maniére principale d’un objet entiére- 
ment distinet, 4 savoir, d’nn risque a courir.” 

We come next to the question of subrogation. 

The defendants age that they are discharged under Article 3030 of the 


_ Civil Code, which reads thus: 


“The surety is discharged when, by the act of the creditor, the subrogation to 
his rights, mortgages and privileges, ean no longer be operated in favor of the 
*surety.’” 

If the charges of fraud and error had been snstained there might be room for 
the application of the law cited, for it might then be argued that the power to 
subrogate: hd failed by the act of the creditor, but we have already seen that 
those charges are unsupported, and we are at a loss to understand by what rea- 
soning the plaintiffs could be held to transfer any other rights than they them- 
selves possessed. This court has decided that the negligence of the creditor, in 
the preservation of privileges that had actually existed, did not discharge the 
surety. Parker v. Alexander, 2 An. Rep. 189. To produce that effect, the 
creditor must do some act by which the subrogation can no longer be operated 
in favor of the surety. If the subrogation is impossible in the present case, it 
is not due to any act of the plaintiffs but to the fraud of Marchais. 


George Eustis, Sen., for plaintiff : 
The contract of suretyship is one of those which the Code has taken upon 


itself to define and regulate. 


t is obvious that the jurisprudence of England and of the States is entirel 
foreign to-it. «The obligations which it implics are fixed by legislation, which 
émbodies the views of ier and of the civilians, : 
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Umox Bask =“ Suretyship is an accessory promise, by which a person binds himself for an- 
Bearrr. other vont hn and agrees with the creditor to satisfy the obligation if 
the debtor does not.” (Code, 3,004.) 

There is something singular in this definition. It is not that of Pothier nor 
of the Napoleon Code : 

* Le cautionnement est un contrat par lequel quelqu’un s’oblige pour un dé- 
biteur envers le créancier, & lui payer en tout ou en partie ce que ce débiteur 
lui doit, en accédant a son obligation.” Pothier, Ob. 366. . 

“ Celui qui se rend caution d'une obligation, se soumet envers le créancier & 
satisfaire a cette obligation, si le débiteur n'y satisfait pas lui méme.” (Code 
Nap. 2011. 

n the definition of the Louisiana Code, suretyship is not called a contract 
but a promise. The French text is in the same sense, and it seems clear that 
this definition is the result of a careful consideration of the subject. 

So the Partidas, 5, 12,1: 

“ By security ( fiador) is meant he who pledges his faith, at the command or 
request of him who gives him as security, to give or to perform something for 
another person.” 

Suretyship is nevertheless a contract, but it is an unilateral contract. The 
creditor binds himself to nothing. The suretyship is a matter principally be- 
tween the debtor and the surety, for the benefit of the creditor. 

“ Le cautionnement est cependant un contrat unilatéral, et la raison en est 
simple. Quel que soient les rapports particuliers qui existent entre le débi- 
teur et celui qui le cautionne, comme ces rapports ne sont pas ce qui constitue 
< le cautionnement, il ne faut pas les prendre en considération pour fixer le ca- 

ractére de ce contrat. Le cautionnement, en effet, se passe principalement en- 
tre le créancier et celui qui s’oblige en qualité de fidéjusseur. ; 

“Tl n’a qu’un but, c'est de procurer au créancier une sdreté. La seule obli- 

tion qui se contracte est donc celle du fidéjusseur. Le créancierne s’engage 

rien, et dés lors, le contrat est unilatéral.” Troplong, Cautionnement, 18. 

“If one of the parties makes no express agreement on his part, the contract 
is called unilateral, even in cases where the law attaches certain obligations to 
his acceptance.” Code, 1758. 

Besides the contract between the surety and the creditor, the law supposes 
that the contract of mandate intervenes between the debtor and the surety, 
whenever the surctyship is undertaken with the knowledge of the debtor. 

Thus Pothier, Oblig., 366. 

“Le cautionnement, outre le contrat qui intervient entre la caution et le 
créancier envers qui la caution s’oblige, renferme aussi assez souvent un autre 
contrat, qui est censé intervenir, au moins tacitement, entre la caution et le dé- 
biteur, pour qui la caution s’oblige; et ce contrat est le contrat de mandat, qui 
est toujours censé intervenir, lorsque c’est au su et au gré du débiteur princi- 
pal que la caution s’oblige pour lui.” 

And Troplong, 17, 28, 327: 

“Tl est vrai que tout cautionnement renferme en soi un mandat, ainsi que 
nous l’avons dit ci-dessus (17.) Mais ce n’est pas du fidéjusseur au créancier 
qu'il y a mandat.” ‘Le mandat n’existe que du débiteur principal a la cau- 
tion. 

If. The contract of mandate thus intervening, it follows that the suretyship 
must be considered as having been contracted at the instance of the debt- 
or, to which the creditor is not supposed to be privy. 

“La caution qui paie fait, en payant, ses propres affaires, puisqu’elle se 
libére d’une obligation qu’elle a personnellement contractée. Mais la cause de 
cette obligation c’est un cautionnement, c’est 4 dire, un contrat qui Voblige 
dans l’intérét d’autrui. I! est done juste que celui dans l’intérét duquel elle a 
da payer, l'indemnise, car elle a cté son mandataire si elle l’a cautionné sur sa 
priére ou en sa présence, et son negotiorum gestur si elle l’a cautionné sponta- 
nément et 4 son insu.” Ponsot, Cautionnement, 232. 

“By security, (jiador,) is meant he who pledges his faith at the command or 
request of him who gives him as security.” Partida, 5, 12, 1. 

“Debitoris mandato vel rogatu.” Gregorio Lopez. 

“Surety is one who engages or promises to another to give or do something 
by the order or at the request of the person on whose behalf he enters into 


a! Va Ave y Manuel, Institutes of the Civil, Law of Spain, Johngtop’s 
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‘* As a cautioner binds himself at the desire of the principal debtor, he has 
an actio mandati against him.” Erskine, Law of Scotland, 721. 

IIL The surety is presumed to know the condition of the debtor, Sibi 
inpores id. Ponsot, 62. Troplong, 26. 

VY. There isa distinction between the suretyship for the payment of a 
sum of money on a debt, and one for the performance of a fact, ad fuctum 
prestandum, Erskine’s Law of Scotland, 718, 719, and note. 

The authorities quoted pre-suppose that in the former, the obligations of 
principal and surety are identical towards the creditor. 

The authors referred to are considered the best who have treated on this 
subject, viz: Ponsot and Troplong. Rep. Gen. de Dalloz, verbo cautionnement. 

If the doctrine of these authors is correct, the defendants*have no case, and 
having none, they seek to embarrass the enquiry by referring to a complicated 
and artificial jurisprudence, having its origin in the absence of any sound and 
fixed rules on the subject of suretyship.q Every one familiar with that juris- 
prudence knows this to be so. 


J. C. & A. Beatty, for the defendants : 


This evidence shows conclusively a large amount of the notes which the 
bank professed to sell, were not its property. The defendants believe it not 
necessary to prove the precise amount of deficit from the persuasion that they 
are released from all obligation to pay, by the partial failure of the considera- 
tion established; but if the court is of opinion that it is essential to show the 
precise amount of the deficit, the right is reserved to them, by agreement. 

In proof of the fact that Frey and Jacobs acted without authority in selling to 
Murchais, and that no proper statement was ever furnished from the branch in 
Taib»leaux, they refer to the terms of the resolution of the bank, and the let- 
ter of Frey, their cashier, in which he expressly requires that the statement 
to be furnished by Marchais, should be signed and approved by the directors 
of the branch. The only statement of the Ist of February, 1850, produced, is 
one signed by P. Marchais himself. 

The stipulation by the bank was for a statement by the branch. To this the 
defendants are parties, for they are expressly named in the resolution, and the 
bank were bound to require such statement from the proper officers of the 
branch. By the 34th section of their charter—which is in evidence—five or 
seven directars were required to bz named annually to administer the affairs of 
the branches. 

If the bank received then a statement not made in accordance with their 
own resolution, they had no right to sell under it, and receive the notes of 
the defendants: or, if they do so, must at least guarantee its correctness—and 
we have shown it to be erroneous to a great degree. 

P. Marchais, by whom alone that statement is made, was their own officer, 
and, as between ‘defendants and plaintiff his act is theirs—his fraud is theirs. 
The resolution authorized defendants to expect an honest and correct exhibi- 
tion by the bank of what it was to sell, and for what they were to be respon.i- 
ble. If a fraudulent one has been made, and they have acted thereon it is 
their own fraud, committed by their own officer, and never communicated to 
defendants till after his bankruptcy, and they must suffer for it. 

In the sale of P. Marchais, is found the following stipulation : 

“ Tt is further understood that, in consideration of this arrangement, the said 
P. Marchais engages to attend to the business of the branch bank at Thibo- 
dauxville, as also to any business which the Union Bank of Louisiana may 
have in the parishes of Lafourche Interior, Terrebonne and Assumption, with- 
out any charge for salary and commission.” 

No such stipulation is contained in the resolution, and this additional stipu- 
lation is the fact complained of in the amended answer. 

The undersigned have endeavored to confine themselves, so far, to the facts, 
as much as possible, leaving the argument on the question resulting from these 
facts and the authorities, to follow. 

The principal questions of law presented, are : 

Ist. The question of error or fraud. 

2d. The obligation of-the bank to warrant the existence of the obligations 
sold by it, 

8d. The effect of the additional stipulation. 

Fravp anp Earor.—c. C, Art. 1815, “That is called error of fact which 
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either from ignorance of that which really exists, or from a mistaken 
prerie the existence of that which has none.” . yr 

The bank either knew, or was ignoraut, that it did net own the notes and ob- 
ligations it professed to ~ell. If it knew it, there was fraud on its part towards 
the securities, and this fraud snnuls the contract. ©. C., Art. 1841. If it 
believed that it owned these obligations, then the bank and securities were 
bey in error, and come strictly within the definition above quoted from the 

e. 

All errors, however, do not vitiate contracts. There can, however, be no 
doubt in this case, that the motive which prompted the securities of Marchais 
to bind themselves, was the belief that he was buying assets sufficient to ena- 
ble him to discharge the debt. The bank, if acting in error and not in fraud, 
believed themselves to be selling property to the value of $64,000 to Marchais, 
and sought to secure themselves payment of this price, and took security for it, 
They were both in error, and this e@ror is such as vitiates the contract. See 
C.C., Arts. 1818 to 1821. The plaintiffs, however, though they cannot deny the 
existence of this error on their part or on the part of defendants, now seek to hold 
the defendants responsible, not for the future good faith and fidelity of Mar- 
chais—for which they bound themselves—but for his past infidelity and bad 
faith ; an obligation which defendants never contracted; and in respect of this 
pretension, they rely on the fact that Marchais could not, if himself sued on his 
contract, set up that the bank was not, at the time of the sale, the owner of 
the bonds, notes and obligations it sold; but that he had previously embez- 
zled their funds, and represented these notes, &c., as theirs, to avoid detection, 
and that defendants cannot avail themselves of any defence which Marchais 
himself could rot plead. 

Now to show that this allegation, in these general terms cannot be sustained, 
it is sufficient to say that if true, then, a security could not plead his own minor- 
ity when he contracted; a married woman could not plead she was unauthor- 
ized—a surety could not plead in compensation a debt due to him by the 
creditor. 

Again: suppose the bank had known all the facts in this case as they really 
exist, that is, that they had already been robbed—Marchais still could not 
have set up this knowledge to defeat their clain.—cannot the securities ? 

C. C. 3029, authorizes the security specially to oppose all the objections in-, 
herent to the debt, which the principal might oppose ; but it does not preclude 
him from opposing others which the debtor might be estopped from present- 
ing. There is at all events nothing in our law to make contracts here an 
exception to those made elsewhere. In the case of the United States v. Boyd 
et al., 5 Howard, pp. 48 to 50, which was the case of the sureties of a receiver 
of public money to the United States, the plaintiffs claimed that the sureties 
were bound by their bond for past misconduct, as well as for future; this was 
decided against them. ‘They then contended that the receiver’s accounts were 
conclusive against the sureties, and could not be contradicted by them. In rela- 
tion to this point, the court says: “It has been contended that the returns of 
the receiver to the treasury department, after the execution of the bond, which 
admits the money to be then in his hands to the amount claimed, should be 
conclusive upon the sureties. We donot think so. The accounts rendered to 
the department, of money received, properly authenticated, are evidence, in the 
first instance, of the indebtedness of the officer against the sureties; but sub- 

ject to explanation and contradiction. They are responsible for all the public 
moneys which were in his hands at the date of the bond, or that may have 
come into them afterwards, and not properly accounted for; but not for moneys 
which the officer may choose falsely to admit in his bands, in his account with 
the qerenmest. 

“The sureties cannot be concluded by a fabricated account of their principal © 
with his creditors; they may always inquire into the reality and truth of the 
transactions existing between them. The principle has been asserted and 
“plied by this court in several cases.” 

he principle rejected by the court in that case is sought to be applied to the 
securities in this case. ‘ 

In the case of Farrar & Boyd v. The United States, 56 Peters, 888, the court 
Bay: ; 

“ Rector was sppeinted surveyor, or at least commissioned: as such on an 
18th Of Jane, 1828; and ‘this bond bears date the Tth of’ August, 1828, 
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Between the 8d of March and the 4th of June in the same year, there had been Umow Bain 


paid to him from the treasury, the sum of money found by the jury; so that 
it was paid to him before the commission and before the bond in proof. On 
this state of facts the bill of exceptions asserts three grounds of defence. 

“ 1st. That the sureties could not be made liable at all for the money paid. 

“23d. That if at all they ought to be let into proof that Rector had appropri- 
ated the money to his own use before the date of the bond, or 

“ 3d. That he had paid it, or enough of it, to cover the penalty of the bond 
to the use of the United States before they became bound for him. 

“ On these points we see no difficulty in affirming, that for any sums paid 
to Rector prior to the execution of the bond, there is but one ground on which 
the sureties could be held answerable to the United States, and that is on the 
assumption that he still held the money in bank, or otherwise. [f still in his 
hands, he was up to that time, bailee to the governmert; but upon the con- 
trary hypothesis, he has become a debtor or defaulter to the government, and 
his offence was already consumated. If intended to cover past dereliction, the 
bond should have been made retrospective in its language. The sureties have 
not undertaken against his past misconduct. They ought, therefore, to have 
been let into proof of the actual state of facts, so vitally important to their 
defence.” 

In both these cases the sureties had bound themselves that their principals 
should pay over the moncys of the United States, in their hands. In both 
cases, the officers had represented that they held certain moneys for the United 
States; but the sureties were in both cases permitted to show that they in 
realty had not such sums in their hands when they became bound for them ; 
for the avowed reason that if the money was not then in the hands of the 
officers—though it was represented by them, that they held it, and though 
they ought to have had it—the sureties were not liable. 

In neither of these cases could the principal have plead that they were 
not in possession of the funds when they executed their obligations. 

In the case of Kepp and another v. Wiggett and others, vol. 1, part 3, p. 365 
of Little & Brown’s English Reports, (Law Journal Reports, N. S. C. P. 49,) the 
Court of Common Pleas in England decided that though one James Lee and the 
defendants had executed a bond in which it was declared that said Lee had 
been duly nominated and appointed a collector.for the year ending April 5th, 
1847, and thereupon the said Zee proceeded to collect certain taxes in the dis- 
trict for which he was appointed, without having the proper authority to do so. 
The court decided that the securities were only liable for what he lawfully col- 

lected, and that they were not estopped by the recital in the bond from showing 
that he was not legally authorized to collect the sums for which they were sued, 
In this case the securities were direct parties to the bond, whereas, in the pres: 
ent case, our notes were delivered to Varchais, to be by him transferred to the 
Bank only when the terms of their own resolution were complied with, and his 
securities were not present nor cognizant of the statements made in the pretend: 
ed sale, and yet it is contended that they are estopped. 

The case of Owen v. Homan, volume 38, part 1, pages 119 to 121 of Little & 
Brown's English Reports, (15 Jurist, 339,) which is here quoted at length, goes 
still further than any of those cited in support of the rights of sureties. 

Chancellor Truro there assimilates the duty of the creditor towards the surety 
to that of the assured to the assuror, and declares that the credtor, when any 
communication takes place between himself and the securities, is bound to make 
the securities fully acquainted with all the circumstances affecting materially his 
liability in the contract he is about to enter into,—and expressly dechares that 
there is no difference where the security is in the shape of notes of hand. In 
the present case this duty is still more incumbent on the plaintiffs, who were 
selling to their own officer the assets of the institution he had been himself 
managing for them, Good faith required that they should have accurately 
ascertained and correctly informed defendants of the real amount of assets they 
were selling. Their own resolution, accepting defendants as securities, impera-. 
tively demanded this of them.- 


(Exrract rrom Decision 1x Owen v,. Homan.) 


“The defendant also swears to her belief that the fraudulent conduct of Bow. 
ers took place in collusion with the plaintiffs, No particular facts are stated as. 
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foundation of that belief, and it is most probably an inference which she 


ey in the way of suretyship, of such an amount, and during so long a time, 
in relation to such a state of accounts as existed between them and the 
debtors, without ever making any communication to her, although known to 
them, and their mataging clerk was in the habit of visiting her. Placing no 
reliance on the allegation of collusion, in the absence of specific facts being stat- 
ed as a foundation for it, and attending only to such of the general facts as are 
undisputed, the amy on the part of the plaintiffs is not free from difficulty. 
Nothing turns upon the facts that the suretyship is created by promissory notes, 
as it has been decided that the relations and rights between the creditor and 
surety are the same as in cases where the suretyship is created by agreement 
or guaranty ; and the promissory notes, it will be observed, are payable to the 
plaintiffs, creating therefore a direct and immediate privity. I am not aware 
that either the text books or the decisions distinctly define the extent of the 
obligation and responsibility which rest upon the creditor in regard to the surety 
being made acquainted with all the material circumstances connected with the 
transactions to which the suretyship is to be applied. The cases which are re- 
ported have generally arisen out of transactions in which there has been per- 
sonal communication between the creditor and surety ; and the clear law de- 
ducible from those decisions is, that the creditor must make a full, fair and 
honest communication of every circumstance calculated to influence the discre- 
tion of the surety in entering into the required obligation. Lord Cranworth, 
while sitting as lord commissioner, well observed, that the duty of the creditor 
in regard to the coumunication to be made to the surety, assimilated that of 
the assured in a policy of insurance, who, unasked, is bound to give to the un- 
derwriter ali the information in his power to enable him to estimate the charac- 
ter of the risk he is invited to undertake. 

“Where communication does not take place between the creditor and the 
surety, the duty of the creditor cannot be better illustrated than by the case of 
the assured; but, in the case of an insurance, communication necessarily takes 
place between the assured, or his agent, which is the same thing, and the in- 
surer; but such communication does not always take place between the creditor 
and the surety. The question arises, whether the party through whose instru- 
mentality the guaranty or suretyship obligation is created, is to be considered 
as the agent of the creditor, the party to be insured, and therefore affecting the 

rincipal; or if not, how far the validity of the security is affected, if it shall 
ve been obtained by fraud or by misrepresentation or suppression ; or, in 
other words, does a creditor entirely escape responsibility by desiring his debtor 
or party contracting with him to procure the suretyship contract—the creditor 
declining, or, at all events, abstaining from communication with the surety? In 
this case the bill contains no statement leading to the conclusion that any com- 
munication took place between the plaintiffs and defendant, except that, in re- 
gard to some of the bills, it is alleged that they were delivered or deposited by 
the defendant and Bowers with the plaintiffs. The answer contains no state- 
ment of any communication between the plaintiffs and defendant, beyond the 
allegation that the defendant was once or twice at the banking house, and that 
the managing clerk frequently visited her. It does not set forth what took 
place upon any of those occasions affirmatively ; but it expressly denies that 
she was ever informed of Bowers being indebted to the plaintiffs, or that any 
application was ever made to her until 1849 upon the subject of the notes or 
bills, or of the debt owing to the plaintiffs. In Re Pidcock v. Bishop, 3 B. & 
Cr. 605, there does not appear to have been any communication between the 
creditor and the surety ; and in that case the guaranty was held to be void, in 
consequence of the debtor having forborne to inform a surety of a condition in 
the contract between the creditor and the debtor, for the performance of 
which the surety became bound, The case of Pidcock v. Bi was a distinct 
decision ; but there is an obiter dictum of a different import in Stone v. Cromp- 
ter, 5 Bing. N. C. 142. In that case the suretyship contract was held void b 
reason of an alleged misrepresentation by the creditor to the surety, th 
his agent. But in the course of the judgment, Tindal, C. J., said that ‘a cre- 
ditor was not responsible for the misrepresentation or non-communication of 
material circumstances by the debtor, where there is no communication between 
the creditor and the surety.” The present occasion does not call for the ex- 
pression of an opinion upon this important question; and, before the hearing, 
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the case may be relieved of the question by the evidence which may be given 
in the cause. It is enough, therefore, to say, at present, that the facts as they 
now stand, present a strong probability that the defendant was induced to un- 
dertake the responsibility sought to be enforced against her by misrepresenta- 
tions or suppression of the important circumstances in the case; and if that fact 
shall remain unaltered, a very serious question as to the legal effect of such fact 
upon the validity of the securities thust arise at the hearing.” 

As to the obligation of the Bank to warrant the existence of the debts sold by 
it, it is only necessary to refer to the Article — of the Civil Code, and to the 
cases above cited, to show that defendants can avail themselves of this plea, 
and to state that the evidence shows a large amount of the claims had no exist- 
ence, and.a large amount belonged to third persons; if the defendants are then 
liable at all, the plaintiffs must make good to them the amount o7 these obliga- 
tions, or show such title in themselves as will enable defendants to recover them 
back from those who have unjustly received them, if they were really the pro- 
perty of the Bank and by it sold to Marchais. 

ILL As to the third point, that the Bank had imposed an additianal obliga- 
tion upon Marchais, not warranted by the contract with defendants, they cite 
the case of Borran v. McDonald, vol. |, part 1st, pp. 7 and 8 of Little & Brown’s 
English Reports (from 14 Jurist. 1077.) In this case one Bird was appointed 
teller of the Edinburgh and Leith Bank, and gave bond as such for the faithful 
discharge of his duties. Subsequently he was appointed agent for a branch in 
Dalkeith, and the sureties consented to remain bound for him in this new capa- 
city. Ata still later period, the Bank agreed to raise his salary on condition 
that he should be liable for one-fourth of the losses of the branch sustained by 
discounts. The Bank requested Bird to again give new bonds, but it was not 
done—and, on sustaining loss by the misconduct of Bird, not growing out of 
discounts, but from his permitting a customer to overdraw his account, it was 
held by the House of Lords, on the advice of Lord Brougham, that the surety 
of Bird was discharged by this addition to the contract between Bird and the 
Bank. In the case of Miller v. Stewart, 9th Wheaton, 703, the same principle 
was deciled by the Supreme Court of the United States. 

In that case Ustick had been appointed collector of excise duties ina number 
of counties in New Jersey, and gave bond as such; subsequently, he was ap- 
pointed collector for another county, and the securities were declared not liable 
for the taxes collected in the counties for which they had agreed to bind them- 
selves, because, say the court, they have the right to stand upon the very letter 
of their contract. 

The same is declared by the Supreme Court of this State in the case of Me- 
Guire vy Wooldridge, 6th R. Reps., p. 47. 

Before concluding, it is necessary to notice two decisions relied on by the 
plaintiffs, to wit: that of Villeré v. Armstrong, 4 N.S. p. 21, and that of The 
Mayor v. Blache et al., 5 L. R. 500. The broad declaration contained in the 
first of these cases, that the sureties can make no objection to the validity of 
the contract, that the principal could not make, phe 04 cannot be sustained ; 
or else, in this case, if it had been shown that the Bank was perfectly aware of 
the default of Marchais, and had used every artifice to cover this default up 
from the securities, and induce them to sign, they would be unable to defend 
themselves against the most intolerable fraud. 

To the more limited declaration in the case of The Mayor v. Blache, that the 
obligation being valid as to the principal, the securities cannot avoid the respor- 
sibility incurred without showing that they were deceived and induced to enter 
into the contract by devices practised on them, with that intention, several 
answers may be made. 

Ist. That it does not say by whom those devices must have been prac- 
ticed; and if devices of the principal debtor, suffice why here they are shown. 

2d. That the Court, in looking at the case before them, give utterance to a 
general principle which is a correct decision of the case before them, but, if ex- 
tended to all others, is erroneous: as in this general allegation they have over- 
looked all cases of error, between which, where the error relates to a material 
part of the contract and fraud, the law makes no distinction. ‘Take for exam- 
ple this case: suppose that Marchais, instead of being an agent for buying 
notes, had been a general agent for buying and selling slaves, and that he had 
represented himself. as having bought for the Bank sixty slaves, naming them 
and being actually in possession of that number of slaves, he had proposed to 
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the Bank to buy them all and give int and. qanetphnotns of blennelt amie 
Rimes Ohulhiee he tke bg ake nk retaining no mortgage on 
them; the Bank having furnished funds to buy that number of slaves, and be- 
lieving Marchais’ statement that the sixty slaves in his possession are their pro- 


perty, accept the offer; that on appication to defendants, however, they 
to => notes unless a mortgage be reserved to secure them, and the sale 
#390 . 

Then there would be 

Now, suppose that Marchais is sued for these slaves, and the title to the 
whole of them proves to be in other persons, who had confided them to him to 
be hired out in Louisiana. He would then have been perfectly aware that the 
slaves were not the property of the Bank, and cannot complain, perhaps, of his 
ownact. The Bank would have been acting in error, as well as the securities. 
Can not the sureties plead that error and the liability of the Bank to subrogate 
them to their mortgage on the slaves sold. Surely the opposite opinion cannot 
for a moment be tolerated. Yet there is no difference except in the nature of 
the surety in the two cases. 

8d. Can it in any proper sense be said that the contract to which we are sure- 
ties here is a valid one, even between the Bank and Marchais? True, Marchais 
owes them the amount of money for which he gave his notes, but does he owe 
it because of his purchase of the assets of the Bank? Undoubtedly not; and 
with the proof on record in this case, the Bank could not recover against him— 
if the purchase had been made in error, instead of to hide his own fraud and 
embezzlement. 

The right of the Bank to recover against Marchais is not derived from their 
contract of sale to which alone defendants are sureties, but from his previons 
embezzlement of their funds, and all that prevents Marchais from availing him- 
self of this defence is the maxim that no man can plead his own crime as a de- 
fence. But his securities labor under no such disability. 

The contract in reality beween Marchais and the Bank was not a sale. It 
was an attempt, under the disguise of a sale, to cover up his pees! 
default ; and, though the Bank were laboring under an error, and believ 
they were selling their own property when they were only getting notes for 
the amount for which their cashier was a defaulter, as the sureties labored un- 
der the same error, there was no mutual consent to the real transaction, and the 
whole is void. 

4th. If the Court of this State did mean to go the extent contended for by 
the plaintiffs in the two cases cited, their opinion is in direct conflict with the 
decisions of the Supreme Court of the United States, and the highest courts of 
law and equity in England, as well as with reason and justice. 


The judgment of the Court was pronounced by 

Ocpen J. The defendants are sued by the Bank, as the securities of P. 
Marchais, on certain notes executed by Marchais and the defendants, jointly and 
severally, payable to the order of the plaintiffs, the consideration of which 
notes was the price of a banking house and lot with a large amount of bonds, 
bills and notes, the assets of the Branch Bank at Thibodeaux, sold by the 
Bank to Marchais. The answer of the defendants contains a charge of fraud 
on the part of the Bank in the concealment of material facts from the defend- 
ants, which, if known to them at the time of their signing the notes, would 
have prevented their incurring the responsibility for which they are now 
sought to be made liable. That charge, however, is entirely unsupported by 
any evidence in the record, and no attempt has been made to sustain it in the 
argument of the defendants’ counsel before the Court. The principal ground 
of defence which has been relied on, is that the obligation contracted by the 
defendants as sureties of Marchais, was entered into through error both on the 
part of the defendants and of the Bank, in whose favor it was contracted. 
The material facts which seem to be undisputed and to haveformed the basis of 
the argument on both sides are these: Prosper Marchaie, the principal in the 


no doubt as to what induced defendants to become 












. (NEW ORLEANS, MAY, ‘1858." 


notes, was the cashier of the Branch of the Union Bank at Thibodaux. Pre: Umer Bamx 


vious to the 28d of November, 1849, he had become a defaulter, having em- 
beazled a large amount of assets belonging to the Bank. In order to prevent 
the discovery of his acts, which were unknown to the Bank, who reposed an 
unlimited degree of confidence in him, he proposed to them by a letter dated 
the 23d of November, 1849, to purchase the Banking house and all the assets 
of the Branch at Thibodeaux, and to give his notes at one, two, three, and 
four years, endorsed by five good names of planters in the parishes of Lafourche 
and Terrebonne, and the defendants, in this suit, are named as the endorsers 
he proposes to give. On the Ist of February, 1850, the Bank adopted a 
resolution accepting in substance the proposition of Marchais—the resolution 
contains the following clause: “This sale is made on the following terms 
and conditions, viz: “For the realestate said Marchais is to give four notes 


drawn by him as principal, and J. A. Scuddy, J. OC. Beatty, L. Bush, H. . 


M. Thibodeauz and L. Barras, as securities in solido, for $1,500. each, and 
payable respectively on the'first of March, 1851, 1852, 1853 and 1854, with four 
per cent. per annum from the lst of March, 1850, until their maturity, and 
seven per cent. per annum from maturity until paid. 2. For the notes, bonds 
&c. said Marchais to give four notes drawn as aforesaid of $16,000, each pay- 
able in the Union Bank of Louisiana, in New Orleans, respectively on the Ist 
of March, 1851, 1852, 1853 and 1854, with interest as aforesaid, and the bal- 
ance of the amount over and above $64,000, to be paid by said Marchais in cash 
on the Ist March, 1850. On the 16th February, Mr. Frey, the cashier of the 
mother Bank at New Orleans, enclosed a copy of these resolutions to Mr. 
Marchais, and in his letter requests an exact statement to be sent to him of 
the bonds and notes remaining unpaid on the Ist inst. in order that he might 
prepare everything necessary. In this letter Mr. Frey, remarks that he 
finds the form of the notes in order, but suggests some slight change. On the 
7th of March, 1850 the Banking house and lot, by a separate notarial act, was 
transferred to Marchais, and on the 11th of March, 1850, the President and 
Cashier at New Orleans, executed a transfer to him of the assets; and the 
notes of Marchais with the defendants as securities, were received in payment, 
in accordance with the agreement and understanding between Marchais and 
the Bank, as evidenced by the written proposal of the one and acceptance of 
the other through the resolution of the Board of Directors. A detailed state- 
ment is made in the Act of sale of the assets, amounting in the aggregate to 
$83,783 13, from which is deducted in gross $3,754 49, stated as an allowance 
for estimated losses, leaving a balance of $80,028 64, of which $16,025 64 was 
acknowledged to have been paid in cash, and for the balance of $64,000, four 
notes were given as above stated. Of the bonds, bills and notes enume- 
rated and described in the act of sale, Marchais had, previous to the negotia- 
tions with the Bank, embezzled a large portion, and a large amount of the 
notes were not the property of the Bank, and not in their possession at the 
time of the sale. Marchais afterwards absconded, and it was not known until 
then that he had committed the acts of embezzlement which it is evident the 
foregoing negotiation and sale consequent thereon, were designed by him to con- 
ceal until he could either retrieve his fortunes or make arrangements to leave 
the country. 

Under this state of facts the question is presented whether the defendants 
can be made liable to the Bank, either in whole or in part. As the Bank 
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Usicx Bart had. sustained the loss of their assets by the embezzlement of their Cashier, 
Baarry, previous to the contract being entered into between them and Marchais, it 





would seem to be very evident that if the securities are held liable, it will.not 
be for an obligation arising out of the contract of sale between Marchaie and 
the Bank, but for a loss sustained by the Bank previous to the contract being 
made, and unknown at the time either to the Bank or the sureties—and if, in 
‘point of fact, in the understanding of both the Bank and the defendants, the 
defendants only intended, when they signed the notes, to become securities for 
Marchais for his faithful performance of an obligation arising out of the partic- 
ular contract of sale, it would be clearly inequitable to extend the obligation 
of the sureties beyond that contract, and to render them liable for a loss pre- 
viously sustained by the Bank and for which the defendants had never bound 
themselves as sureties. Pothier, in his treatise on obligations, vol. 1st p. 287, 
- lays down this principle, “‘Quelque étendu et général que soit le cautionne- 
ment, il ne s’étend qu’aux obligations qui naissent du contrat méme pour lequel 
la caution s’est obligée, et non pas acelles qui naitraient d’une cause etrangére.” 
It is therefore, undoubtedly, a principle of law as well as of equity, that the 
contract of suretyship. cannot be extended to any obligation that does not 
spring from the contract itself. The Art. 3008 of the Civil Code, declares that 
suretyship is to be restrained within the limits intended by thecontract. The 
defence set up embraces other points, but the case turns on the question whether 
the de fendants as sureties of Marchais, can avail themselves of the plea of 
error and want of consideration. That the Bank believed they were selling to 
Marchais bills and notes then belonging to them, and that the defendants be- 
came the sureties of Marchais on the notes given for the price under the be- 
lief that Marchais was then acquiring from the Bank a title to valuable assets, 
and that both the Bank and the defendants were in error, is a matter about 
which there can be no doubt. It is equally certain that if the transaction is to 
be regarded in the light of a contract between the sureties and the Bank, as 
well as between Marchais and the Bank, the error must be considered as ex- 
isting on a point which was a principal cause for making the contract and 
which, according to Article 1817 of the Civil Code, would have the effect of 
invalidating it. It was, probably, in that view of what may be considered the 
question on which the case entirely depends, that the counsel for the plaintiffs 
by a very able argument have endeavored to establi$h that there was no pri- 
vity of contract whatever, between the defendants as sureties, and the Bank. 
It is argued by them that the law supposes the contract of mandate to inter- 
vene between the debtor and the surety, and that consequently the suretyship 
must be considered as having been contracted at the instance of the debtor to 
which the creditor is not supposed to be privy. These principles and the au- 
thorities relied on to support them, cannot reasonably have a greater extent 
than this,—that no such privity will be presumed to exist, when, from the.na- 
ture and form of the contract it is not necessarily implied: but does it follow 
‘that the surety has not the right of proving that such privity did exist? We 
think it does not follow, although suretyship may be regarded as an unilateral 
‘contract, like all other contracts it may be avoided for error where it is estab- 
lished that there was a direct privity between the creditor and the surety. It 
is contended that in this case there was no such privity, because the defend- 
‘ants never sought and never had any communication with the Bank, but en- 
trusted the negotiations and execution of the entire transaction to their princi- 
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pal. The résolution of the Board of Directors in which the defendants were Faw tas 


specially named as the sureties they were willing to receive, preceded the exe- 
cution of the notes; the inference is irresistible that these resolutions were pre- 
viously communicated to the defendants. After that, it appears to us, if 
Marchais had offered these notes executed in exact conformity with the reso- 
lutions of the Bank, for any different purpose, than the one thus contemplated 
by the parties, the Bank would have had no right to receive them, and yet if 
in reality there was no privity between the Bank and the defendants in the 
transaction, they would have had a perfect right to receive them from Marchais 
for any purpose whatever and even to make good his deficit to the Bank, if it 
had been discovered before the transaction was closed. It would have been a 
fraud on the part of the Bank if they had, under the circumstances, received 
the notes of Marchais, with the defendants as sureties, knowing at the time the 
objects of the sale, for the price of which the notes were given, were not in ex- 
istence, and to render the sureties liable when the Bank did not know that 
which they ought to have known, and when that did not in reality exist, the 
existence of which by the very act of sale itself they warranted, cannot be sus- 
tained on principles of either law or equity. There was no sale because an 
object as well as a price is essential to the contract of sale—there was, there- 
fore, no obligation to which the accessory obligation could attach. Ponsot 
Traité du Cautionnement, p. 44, says, “Il peut arriver que la nullité qui frap- 
pe le contrat principal le frappe de telle sorte, qu’il soit impuissant 4 produire 
aucune obligation directement ni indirectement, et alors il n’y aura point de 
cautionnement possible, puisqu’on ne trouve point d’obligation principale qui 
puisse lui servir de base.” The contract of sale in this case was affected by a 
radical and absolute nullity, and produced no obligation whatever—and this 
defence of the sureties is independent of the ground of error as to the motives 
which determined their wills in entering into the contract of suretyship. The 
plea of error relates to the obligation of the sureties as between the Bank and 
the defendants, and distinct from the obligation of the principals. ‘The same 
author just referred to at p. 365, recognizes the obligation of the principals and 
the sureties as distinct, he says, ‘‘par sa nature, le cautionnement est essentiel- 
lement un contrat accessoire, et toutefois, nous l’avons vu s’il ne peut exister 
sans un contrat principal auquel il se rattache, il n’en est pas moins distinct de 
ce contrat, soit par sa forme, soit par sa cause, il n’en a pas moins ses conditions 
propres d’existence.” There is no sound reason why all the essential conditions 
to the validity of the contract as between the sureties and the creditors should 
not be required to give it legal force and effect, which are required as between 
the debtor and the creditor. We think it is sufficiently established by the na- 
ture of the contract itself, and by the previous negotiations that there was 
a direct privity of contract between the Bank and the sureties of Marchais, 
From the nature of the contract which was a transfer of debts, rights and 
claims due to the Bank, a warranty existed in favor of the sureties as well as of 
their principal that such debts and rights existed. This, of itself, necessarily 
established a privity between the Bank and the defendants. 

The defendants are, therefore, entitled to avail themselves of the plea of 
error, unless they are debarred from making this defence on the ground as is 
contended that no defence can be set up by the sureties, which the principal is 
estopped from making. Afarchais would be estopped from pleading er or or want 

of consideration by reason of his previous acts of fraud and embezzlement. 
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» It is undoubtedly true that the securities could not set up this defence, if ‘it 
was based alone upon the fraud which their principal practiced upon them, but 
it is based.also upon error of facts, and that error was a common error both to 
the Bank and themselves, and induced by the acts of the bank, as well as of 
Marchais. There was in reality no sale when the Bank and the defendants both 
believed there had been one, and consequently there never existed an obligation 
onthe part of the sureties as regards the price of the assets erroneously sup- 
posed to have bven sold. The cases of Villeré v. Armstrong, 4 M., p. 21, and 
Mayor-et.al. v. Blache et al., 6 L. R., 510, relied on by plaintiff’s counsel, are not 
analogous in principle, and the decisions in these cases do not conflict with the 
right claimed by the defendants in this case to set up the plea of error. In Vil- 
leré v. Armstrong the securities of the Sheriff on his bond for the collection of 
taxes set up the plea that the Sheriff had not paid the taxes he had collected the 
preceding year, and ought not to have been permitted to renew his bond, and it 
was held properly that such an objection could not be received from the Sheriff 
himself, and that the sureties could have no defence to the validity of the con- 
tract which the Sheriff had not. It could not have been the intention of the 
court to do more than bring that particular case within the general rule applicable 
to the case of a valid subsisting contract. It cannot be considered as authority 
for saying that where there is a privity of contract between the creditor and the 
surety, and it is shown both parties acted in error, the plea would not be a good 
one, The decision in the other cave, of the Mayor et al. v. Blache et al., referred 
to, does not appear to involve the question which arises in the case at bar. The 
securities in that case, who were sued as endorsers of C. L. Blache, the Trea- 
surer of the city, were also securities on his official bond, and the court say “if 
the original bond was valid, we are of opinion that the plea of error cannot be 
sustained in relation to the note sued on.” It is to be inferred from the argument 
of counsel, and the expressions contained in the opinion delivered by the court, 
that if there had been error affecting the substance of the contract, the sureties 
would have been relieved. As it does not appear that the securities on the 
notes in this case were also the official securities of Marchais, the principle 
does not apply, and in neither of those cases, nor in any case to which we 
have been referred, has it been decided that the sureties may not avail them- 
selves of a defence which is founded in the nullity of the contract as between 
themselves and the creditor, from whatever cause it arises. The law and the 
equity which ought to govern this case we consider to be in perfect harmony, and 
that the defendants are entitled to be relieved from their obligations as sureties” 
in the contract of sale. 

- We do not consider the parties as disputing their liability on the notes for the 
banking house. ; 

It is therefore ordered, adjudged and decreed that the judgment of ihe court 
below be affirmed, with costs. 

Sumett, C. J., separate opinion. The defendants are not concluded by the 
mere form of the instruments by which they have become securities. The notes 
still remaining in the hands of the payees, the consideration upon which they 
were given, and the circumstances under whith the defendants were induced to 
enter into them, are legitimate subjects of investigation in the present action. 

Although there is no direct evidence that the resolution of the Bank and the 
purpose of the notes was communicated by any one to the sureties, yet from all 
the circumstances proved we are all fully convinced, and therefore assume that 
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the four notes were signed by the defendants with the understanding and inten- ——o 


tion on their part that they should be used by Marchais with the Bank to buy 
the assets, and that the Bank in receiving the signatures of the sureties con- 
sidered them at the time as given by the suret‘es in pursuance of such intention 
and understanding. 

The transaction then stands on the same fuoting as though the sale by the 
Bank, and the promise by Marchais, and the defendants as his sureties, to pay 
the price, were embodied in one instrument. 

In this view of the contract, which is the only true and practical light in which 
it can be considered, we are to say whether tue Bank can hold the sureties on 
their collateral ening to fulfil the promise of Marchais in case of his de- 
fault. 

It is true that Marchais could not successfully resist an action on these notes. 
He would not be permitted to allege his own turpitude. The principal obliga- 
tions is binding on him, because his fraud estops him from disputing it; but if 
there be an invalidity in the collateral obligation, which is a distinct contract su- 
peradded to the principal obligation, the sureties may be discharged. 

This invalidity we find in the error of the sureties in entering into the col- 
lateral promise. They believed they were becoming the sureties of Marchais in 
a contract of sale. The supposed nature of the transaction materially concerned 
their ultimate responsibility and risk. Acting with the usual foresight of men 
in the ordinary course of business, they might well suppose that the assets sold 
would afford a fund which would enable their principal to defray, or at least ma- 
terially aid him in defraying, the debt for which they were making themselves col- 
laterally responsible. Asa contract of sale it would also involve, as a legal incident, 
the vendor’s privilege on the property sold, to which privilege, in case of payment 
by them, they would be legally subrogated. Under such circumstances they 
might well be willing to assist Marchais in effecting the purchase by adding 
their guaranty, while, on the other hand, without such features in the contract 
to lessen their probable risk, they might have refused to peril their fortunes, 
Bat in supposing the existence of these material cireumstances and qualities of 
the contract, upon which belief we are compelled by the evidence to believe their 
consent was predicated, they were in error, and at the same time the Bank, which 
knew the defendants were binding themselves upon that belief, was also in error. 
The consent, then, of the sureties was given in error, and received in error. The 
sureties having thus consented in error, have in legal gontemplatipn never con- 


sented to pay these notes. What alone they consented to pay was the price of 


what the bank represented as a sale to Marchais, and what the sureties believed 
to be a sale to him, which sale was not in fact made, because the thing profes. 
sedly sold did not exist, 

I therefore concur with my brethren in the opinian that the Judginent should 
be affirmed. 
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Same Case on a Re HEARING. 


In the absence of auy previous communication between the creditor and the surety, the creditor 
b nds himself to nothing. 

The legal consideration of the contract of suretyship is to be found in the service ren:lered to the 
principal ; and if the principal contract be valid, the law looks only to the presumed beneficence 
of the surcty as the cause of his obligation, and therefore holds him bound, no matter how un- 
feunded mzy have been the interior motives of interest cr confidence which led to the act of bene- 
ficence. 

Sach of the assets sold as did not exist in the shape described by Marchais, yet existed in claims of 
the same amount upon himself for undetected embezzlements. The principal contract was rot, 
either wholly or in part, affected with nulli'y; and being good and valid, the validity of the col- 
lateral undertaking follows. 

The consideration of a contract does not pass to the surety. His obligation arises from the considera- 
tion received by his principal. 

Where no communication is shown to have taken place between the creditor and the surety, and no 
actual or constructive fraud is attributable to the creditor, and there has been no discharge sub- 
sequent to the centract, the liability of the principal is the t st of the liability of the surety. 


‘HE following argument for a re-hearing was filed by C. A. Johnson and 
George Eustis : 


The assets sold amounted to some $80,000. The deficiency proved, according 
to the opinion of the District Judge, amounted to upwards of $23,000, The 
alleged deficiency was upwards of $34,000, and this amount is pleaded as a re- 
corventional demand by the defendants, in the event of a legal sale having been 
made to Marchais, the plaintiffs being bound to make good this sum by reason of 
their warranty as vendors, 

The precise amount of the deficiency not having been ascertained at the trial, 
it was. agreed that in the event of its being material under the opinion of this 
court, the cause should be remanded for the purpose of fixing it. 

The amount may be assumed te be considerably less than one-half the price 
and value of the assets; and admitting that there was a failure of consideration 
for so much. are not the defendants bounds for the balance, for the price of the 
assets sold, and which exi>ted in kind, and of which the purchaser had the bene- 
fit? Does this partial failure of consideration exonerate the defendants from the 
whole contract? 

To produce this result, something more would seem to be neces-ary than mere 
partial failure of consideration. Whether there be any such cause will be mani- 
fested by an examination of the whole subject. 

A sufficient cause would be fraud on the part of the Bank. On this matter 
the court distinctly and unequivoeally says that the charge of fraud in the con- 
cealment of material facts from the defendants, which, if known, would have 
prevented their assuming the responsibility, is entirely unsupported by any evi- 
dence, and no attempt has been made to sustain it in this court. 

It seems to be plain that error could only invalidate the contract to (Le extent 
of the error. ‘I'here was no érror as to the greater part of ihe assets and the 
banking-house. They inured to the benef of the principal, and are lost to the 
plaintiffs, except the amounts received in payment. Error cannot be predicated 
of them. There was error as to the probity of Marchais, an error into whieh 
sureties are apt to fall, and to save creditors from the consequences of such an 
error the contract of suretyship was invented. 

It is believed that the correctness of the exposition of the law of suretyship, 
contained in the printed argument of the undersigned, is not contested. It is 
understood as being pa 2 by the court. The only questions that arise relate 
to its application to the facts of the case. In relation to the application of the 
law, as made by the court, the present remarks are submitted. 

A mere eriticixm of a judicial opinion is to be avoided in an argument of this 
kind; it indeed is no test whatever of the soundness of the opinion in its result. 
The views presented by the undersigned are offered in the spirit in which inves+ 
tigations of this character are to be conducted, having for the object the main- 
tenance of legal principles and of legal nghts. 
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The main ground for which it is supposed that the plaintiffs cannot recover is, 
that the defendants became surcties only for the fulfilment of an obligation aris- 
ing out of a contract of sale; that this sale is nall, by reason of its wanting an 
assential element of the contract of sale; and that it is also voidable by reason 
of error on the part of the plaintiffs and defendants in relation to the thing sold. 

As a eonsequence, it is said that the obligations of the defendants cannot be 
extended beyond the contract of sale, also that the plaintiffs are bound to the 
defendants by the ordinary warranties of vendors. 

These views we understand to be the basis of the decision of the court. The 
reasoning of the court, in its different forms and propositions, is all reducible to 
these elements, which involve the whole subject of inquiry. These several pro- 
positions, as we have been able to collect them from the opinion delivered, we 
will now proceed to set forth and consider in detail. 

It is held by the court: ~ 

1st. That if the sureties were to be held liable, it would not be for an obliga- 
tion arising out of the contract of sale, but for the loss previously sustained br 
the Bank, and that it would be an extension of the obligation of the sureties be- 
yond the contract in relation to which they bound themselves. 

2d. That there was no sale for the want of a thing sold. 

3d. That there was error, both on the part of the plaintiff and the defendant, 
as to the consideration of the sale, and that the case turns on the question 
whether the defendants, as sureties, can avail themselves of the plea of error and 
want of consideration. That if the transaction is to be régarded in the light of 
acontract between the sureties and the Bank, the error was on a point which was 
a principal cause of making the contract. That it is sufficiently established by 
the natare of the contract and by the previous negotiations, that the defendants 
were directly privy to the principal contract, or, in other words, that the plaintiffs 
warranted to the sureties the existence of the thing sold. 

I. The first proposition, to wit: that if the sureties are Held liable, it will be, 
not for an obligation arising out of the contract of sale, but for a loss previously 
sustained by the Bank, involves an assumption of fact that is not sustained by . 
the record. It takes for granted that the Bank had no security for the conduct 
of Marchais, as eashier, and that consequently the loss resalting from his em- 
bezzlement must have fallen upon the bank. Now nvt only is such an assump- 
tion totally unsupported by the record, but the presumptions are all the other way. 
The plaintiffs’ charter (Acts of 1832, page 68, sec. 85) provides that the cashiers 
of the branches shall furnish security to the satisfaction of the directors of the 
mother Bank. That such security was furnished in the present case may be fairly 
assumed, first, from the notorious usage of banks in this respect, as the records 
of the court abundantly show, and second, from the presumption that the injunc- 
tions of the charter were obeyed. and that the directors, six of whom were State 
directors, 2nd consequently public officers, did their duty. The lower court, in 
its opinion, assumes that security was furnished, and this of itself authorizes us 
to say that the fact was not questioned at bar. In the absence of any evidence 
whatever upon this question of fact, and with the presumption of law all in oar 
favor, we suggest that if the court takes anything for granted, it should be the 
very reverse of what is involved in the proposition as stated. We deem this sug- 
gestion of importance, for the loss here assumed to have fallen upon the Bank 
has led to the idea, which seems to have taken a strong hold upon the mind of 
the court, that the equity of the case is against the plaintiff, and that to give 
effect to the obligations sued on would be merely shifting such loss from the 
shoulders of the plaintiffs to those of the defendants. Such a conclusion might 
perhaps be proper if any saspicion of fraud or connivance attached to the Bank 
in the transaction; but every suspicion of this kind has been disavowed, and the 
— of law and of fact are with the plaintiffs and not against them. 

ey surrendered the security of Marchais, as cashier, for his security as pur- 
chaser, and if any preponderance of equities is to be established as a guide to a 
decision of the case, we submit that the plaintiffs stand thus far upon ground as 
good, to say the least, as that of the defendants. There is no ground for the 
inference drawn by the court, that to render the defendants liable in this case 
would be an extension of their obligations beyond the contract in relation to 
which they bound themselves. 

Il. The court declare that the principal contract in this case was affected with 
a radical and absolute nullity: they find that there was no sale, no principal con- 
tract. The radical and absolute nullity here meant is the want of a thing sold. 
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Before discussing the question of fact, we will premise, that if it be true that 
the sale was affected by a radical and absolute nullity, as asserted by the court, 
it produced no effect even against the principal debtor. And yet, as between the 
bank and Marchais, it will be found hard to say what element of the contract of 
sale. was wanting. That there were parties and a price will be conceded. The 
things declared to have been sold were the house, the lot and the assets. The 
house existed and the lot existed, and so did also the assets; not under the de- 
nomination given by Marchais, which was a false one ; for the outstanding debts 
of the original debtors to the branch had become, by the collection of them by 
Marchais, the debts of the cashier and his securities. But every false deserjp- 
tion given by him was the evidence of a debt due by the cashier and his seeuri- 
ties to the oma an asset of the branch which he himself bought, an out- 
standing debt due by them and as much constituting an asset as any other debt 
due to the branch. These Marchais acquired. Can not a man buy up claims 
against himself? Do they not form a legitimate object of the contract of sale? 
Are not sales of this kind of every day occurrence? 

Let us take a familiar illustration. A planter comes to town and says to his 
factor, “Has my crop of cotton come to hand?” “How many bales are there?” 
“ What is the market price ?” “Have you sold any?” Factor replies, “ I have 
received 300 bales, which I have on hand. I should like to — the crop. I 
will eg ay ten cents round, say $40 a bale, making $12,000. I will give you 
my note for this sum, payable in ten days, with my neighbors Stiles and Jones as 
endorsers.” “So be it,” says the planter; the note is brought, endorsed b 
Stiles and Jones, which the planter takes, and goeshome. The note is protest 
factor has failed and turns out to have been a rogue, and had already, at the 
time of the purchase of the cotton, converted the greater part of it to his own 
use. Will it be contended that this sale was null, for the non-existence of the 
thing sold?) That the vendee acquired nothing? He undoubtedly acquired the 
action in damages which the planter had against him, and which was a full equi- 
valent for the supposed consideration, to wit: the cotton and which constituted 
the sale a complete and valid one between vendor and vendee. So in the case 
of the bank, the assets, as described by Marchais, were represented by an obli- 
= which, to say the least of it, was an equivalent, to wit: the obligation of 

archais and his securities as cashier, Marchais’ solvency being unquestioned 
until long after his departure from Louisiana, which was more than eighteen 
months after the date of the sale. Nay more, non conséat that the obligation of 
Marchais and his securites as cashier was not more than an equivalent, that it was 
not better. 

We submit then that there was a contract of sale, complete in all its parts; 
binding upon the vendee, not merely for the reason assigned in the separate opin- 
ion of one of the members of the court, because Marchais would be estopped 
from contesting its validity, by the rule of law which forbids the tribunals to lis- 
ten to the man who alleges his own turpitude, but binding upon him proprio 
vigore, as a contract subsisting by itself, and clothed with every legal requisite to 
its existence. 

III. There was error, says the court, both on the part of the bank and of the 
defendants as to the existence of the thing sold; and if the transaction is to be 
regarded in the light of a contract between the sureties and the bank, the error 
was - a point which was a principal cause of making the contract, and of course 
annuls it. 

The main question then involved in his proposition is, whether, in the words of 
the court, the transaction is to be regarded in the light of a contract, between the 
sureties and the bank or not, and upon this head, we say, that if the “ transaction” 
is a case of suretyship in the legal intendment of that contract, then clearly, un- 
der the code, and by the exposition of all the jurists, it is not to be regarded in 
the light of a contract between the sureties and the bank ; that is, not in the light 
of a contract touching the thing sold, and thus not one of which the error can 
be predicated. And on the other hand, if the “transaction” is not suretyship, 
but is something more or something less, it must be, because, the parties from 
some agreements or stipulations not implied in the contract itself, have made a 
law for this particular case, and thus withdrawn it from the operation of the 
general principles that regulate the contract. 

The court do not. seem to contest the unilateral character of the contract of 
suretyship considered in its elements as established by the codes, and expounded 
by the jurists cited; nor the entire absence of all reciprocity of obligation on 
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the part of the creditor. From this elementary review as recognized by the er 


coart, it fullows that the entire consideration given by the creditor passes to the 
principal debtor and not to the surety, and that the only reciprocal obligations 
which attach to the creditor are those in favor of the principal debtor, whence it 
would seem clearly to follow again—that it is only through and in the right of 
the principal that the surety can establish any relations with the creditor. Code 
Art. 3029. It is with the principal that the creditor stipulates for security, and 
the only consideration that the nature of the accessory obligation admits, passes 
between the principal and the surety, and that consideration is the service to be 
rendered to the principal. Suretyship is essentially, as well as by the classifica- 
tion of our code, and the code Napoleon and all the commentators, a contrat de 
bienfaisance. There is nothing pending between creditor and surety upon which 
their minds are required to meet and agree, or upon which consent or the absence 
of it can be predicated; no subject matter of reciprocal obligations. The error 
or other vice, by which the promise of the surety is sought to be annulled must 
touch the legal consideration of that promise as between him and his friend the 
principal, or the surety is without relief; unless, as above stated, by means of 
defence derived through and in the right of the principal. 

Such we conceive to be the legal effects that flow from the contract as created 
and defined by law. We therefore, say that the defendants, by simply becoming 
accessories to the obligations of Marchais, acquired no rights against the creditor, 
inasmuch as the law absolutely ignores, in the inception of the contract, any rela- 
— whatever between creditor and surety upon which error could be predi- 
cated. 

But, say the court, admitting the correctness of these views of the nature 
of the cuntract under the law, has not the surety the right to prove that the 
creditor had himself made it bilateral and commutative. To this, we answer, un- 
equivocally, yes. That is, the surety has the right to prove that his contract, 
which on its face was a contract of suretyship, had become another and different 
contract by the agreement of the parties. But, we submit that such a change of 
the nature and essence of the contract from what it purports upon its face to be, 
must result from something very plain and stringent in the agreements of the 
parties, and that the new elements which they relied on to take it out of the cate- 


gory in which their eommon intendment, and even express declarations had 
placed it, must not be matter of assumption and inference, but must be patent 
and conclusive. 

Upon the face of the instruments, in the present case, suretyship is the con- 
tract to be a eee as created and defined by law ; and if any 


elements foreign to its nature, and extending or restricting its effects, were intro- 
duced into the particular contract under consideration, we ask to be shown the 
elause or stipulation from which such modification or limitation may be held to 
flow, and in virtue of which these defendants are placed upon the footing of ven- 
dees of the bank, and the bank held to be bound to them in warranty. 

The reasoning of the eourt admits that it is not by virtue of anything inherent 
in the contract of suretyship itself, but in virtue of something proved by the 
defendants extraneous to its essential character. 

What, then, is the evidence upon which the court has found that the contract of 
suretyship in this case had been converted into a commutative contract, importing 
those reciprocal obligations by which the defendants are held entitled to consider 
themselves parties to the contract of sale between Marchais and the bank, and 
to set up error in the consideration of that contract ? 

This question of fact, of such vital importance in the ease, the court have re- 
solved, not by any direct evidence, but by assumption of facts, which, if proved, 
— not, we with deference submit, justify the legal conclusions drawn from 

em. 

Says the court: “The resolution of the Board of Directors, in which the de- 
fendants were specially named as the sureties they were willing to receive, pre- 
ceded the execution of the notes. The inference is irresistible that these reso- 
lutions were communicated to the defendants.” 

In the separate opinion of one of the members of the court, it is expressly 
admitted that there is no direct evidence of the communication of the resolu- 
tion of the bank ; yet, says this member of the court, “from all the circum- 
stances shown by the record, we are all convinced that the notes sued on were 
signed by the defendants with the understanding and intention that they were 
to be used in the purchase to be made by Marchais, and, therefore, the 
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transaction stands on tho same footing.as if the sale by the bank to. AMarchaia, 
and the promise of the defendants as his sureties, were embodied in one in- 
strument. 

Now, without dwelling on the frail and unsatisfactory foundation of assump- 
tions and inferences upon which the court rests the question of fact of the 
communication of the resolution ; the question, nevertheless, upon which the 
ease is made to hinge by the court; what follows, even if we admit for the 
sake of the argument, that the defendants did sign the notes with the expec- 
tatidh that they were to be used in the purchase of valuable assets? Or, even 
if we admit the further proposition, that the transactions stands on the same 
footing a& if the sale by the bank to Marchais, and the collateral undertaking 
of the defendants, had been embodied in one and the same instrument? Is 
the latter any the less a collateral and accessory promise distinct from the 
principal one? Any the less a unilateral contract wherein, as declared by the 
jurists, the creditor, as far as the security is concerned, binds himself to noth- 
ing? Are they any the less two contracts still, each resting upon its own 
separate and distinct censideration, and importing its own separate and distinct 
felations and effects? Clearly not. By simply embodying the two contracts 
in the same instrument, you do not blend and confound their distinctive ele- 
ments and fedtures; they are two separate and distinct contracts still, and he 
who signed as surety is to be judged as surety, as surety under the law, for 
anything that appears to the contrary in the writings to which the parties con- 
signed their agreements. 

The utmost consequence that can be deduced, either from the assumed 
communication of the resolution, or the bringing the two contracts side by side 
into one and the same instrument, is, that both parties would be notified of the 
use that was to be made of the notes. Well, suppose we admit such notice. 
Is notice equivalent to privity of contract in the sense in which that language 
is used by the court? As a general rule such notice might undoubtedly be 
assumed in all such contracts; for the creditor must be supposed to know 
who the surety will be before he accepts him, and this implies a knowledge on 
his part that the surety becomes such for the performance of the principal con- 
tract. Does he therefore warrant the surcty? From such knowledge can it 
be held that the inherent conditions of the contract have been set aside and 
new ones substituted, and that the creditor has thereby admitted the surety to 
participate in the principal contract, and assert the consideration of that prin- 
cipal contract to have been the consideration of his own collateral undertak- 
ing? If it be true to say, that all parties are to be held to have contracted in 
su°ordination to the law, and if it be right to exact that he who claims exemp- 
tion from the general rule should place his right to such exemption beyond a 
doubt, we think it must be conceded that on the point under discussion, the 
premises of the court do not justify their conclusion, and that the particular 
contract under consideration is within the strictest limitations of that denomi- 
nation of contracts by which the parties themselves have designated it. 

T* is in vain to urge that there was error in the motive determining the will of 
the defendants, and that they would not have bound themselves but for their 
belief in the existence of the assets, unless the belief be recognized by the law 
as the cause of the undertaking of the surety. The error, to produce any 
effects, must touch the cause juridique of the obligation. The distinetion 
here suggested is most lucidly set forth by Marcadé in the extract from his 
remarkable Commentaries, cited at length in the original bricf of the plaintiff, 
and we beg leave-to urge it again upon the careful attention of the court, in 
the belief that it will serve to expose the fallacy of the objection under discus- 
sion. Marcadé, vol. 4, p. 347, v. 

The motive or cause of the undertaking which the defendants put forward 
as the one determining their will, can not be considered as the true, the } 
cause; that legal cause, the cause juridique of Marcadé, is the service to 
rendered to the principal. As a matter of fact, it is doubtless true, that the 
defendants would not have bound themselves but for their belief in the exis- 
tence of the assets. So in every case of suretyship; no man in his senses 
would bind himself for another, but for his belief in the solvency of the latter, 
and his ability to protect his bondsman from loss; but whatever may have 
besn the effect of this belief. in determining the will, the law certainly does not 
recognize it as the juridical cause of his undertaking, and consequently, how- 
ever great his error in that respect, it can have no effect in invalidating, his 
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consent. The solvency of the principal; and the risks attending the collateral 
undertaking, fall into a class of those “ premiers motifs” which, in the lan- 
guage of Marcad3, “ ne sont pas ad considérer en droit.” Those considerations 
are to be discussed between the principal and the suréty. It is between them, 
and them only, that the law recognizes the relations out of which the whole 
contract of suretyship springs. The creditor has but one care, and that is to 
see that his own principal contract is valid and satisfactory to himself. He 
has but one set of relations, and they are all with the principal debtor. Jt is 
with him that he stipulates for the required security ; but it is the principal 
who is to procure the security, and who obtains it, if obtained at allpfor con- 
siderations moving entircly betweer. Lim and the friend of whom he asit& the 
service. For the creditor, it suffices that his hands be clean, and that the prin- 
cipal be bound, and the collateral liability of the surety follows as inseparable 
from it. 

In concluding, then, upon this branch of the argument, we submit that the 
record presents for the consideration of the court, a case of simple and absolute 
suretyship devoid of any clement which can Icad to any other consequenecs 
than those which we have shown flow from the contract under the law. In 
addition to the foregoing exposition in which we have endcavored to reason 
out, in the light of legal principles only, the result to which we seek to lead 
the court, we respectfully submit that the doctrines which we have been com- 
batting—and cspecially the idca of a warranty on the part of the creditor to 
the surety, strikes at the root of the contract in the common undcrstanding of 
men. 

To test it, let us recur to the illustration already used, the case of the factor 
who buys of the planter, his customer, the crop of cotton which factor had 
already received, and of which he had already converted to his own use the 
greater part. We had there supposed that factor had got time for the payment 
of the $12,000, which was the price of 300 bales of cotton that compesed the 
crop, upon condition that he furnished his note for it, with Sti/es & Jones as en- 
dorsers. Upon the non-payment of the note by factor, will it be pretended 
that Stiles & Jones could exonerate themselves as suretics upon the | lea that 
planter warranted to them the existence of the thing seld, of which it after- 
wards appeared that factor had previously made a fraudulent conversion? Is 
this the law of such contracts in common usage and in the common understand- 
ing? And if there is any warranty at all, who is it, in point of fact, that war- 
rants? Is it the planter, who, to the knowledge of Stiles & Jones, bas not the 
thing sold in possession, or is it the factor who is known to have reccived it and 
declares that he has it. 

So in the case of the Bank and J/archais, which party, in point of fact, war- 
ranted, if warranty there be. Can the defendants say that the Bank warrented 
when they knew that the thing sold was in the possession of Marchais? Can 
they say that they acted alone upon the representations of the Bank, when they 
knew that the entire mass of the assets had been created in the hands of Mar- 

chais, and was still entircly within his control and keeping ? 

The Court seems, as we have before remarked, to entertain the opinion that 
the equity of the case is strongly against the plaintiffs. The whole current of 
the opinion seems to be in that sense. 

The plaintiffs knew the cashier principally by his written reports and con:min- 
nications, and had no other means of judging him. The intimacy of two of the 
defendants with Marchais is admitted. The others scarcely knew less ‘of him. 
The former ate at the same table with him, and from the relations of all of them 
with him, in a small and retircd country village, they had the mcans of well 
knowing his habits, his tastes, and his conduct. One of these dc fendauts, viz: 
H. M. Thibodaux, was one of the directors of the Bank, and the last quarterly 
statement and report made by the cashier to the mother bank in November, 
1849, when the negotiations for the purchase wore made, and the namcs of the 
sareties were submitted, were signed by Thibodaua, as director, to testify their 
correctness ; yet he is permitted to urge, in his defence, that the Bank was 
ignorant of what it ought to have known, and that it was the Bank that misled 
the defendants. 

The Court seems to be apprehensive of danger of collusion between the credi- 
tor and debtor to the detriment of the surety, from the consequences of which 
the doctrine established in this case would shield surcties by making vendors 

warrantors. It is submitted that the law considers the danger as most probable 
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and imminent between the principal and surety, between whom the most intl- 
mate and confidential relations are presumed to exist, as the contract between 
them is one of beneficence. If the creditor is held to warrant, how easily could 
he be defrauded between the wena oo and surety. In the case of the planter 
and factor, put by way of illustration, the factor discloses his situation to his 
friends, Jones & Stiles. ‘I have sold one-half the cotton, which I must make 
good to my customer. Endorse my note; vou run no risk. My simple planter 
warrants the existence of the cotton in my hands. He does not know I have 
sold it; his warranty will be falsified ; you bind yourself to nothing. Endorse 
it, then; get me time, and I will make good my defalcation, or not, asI can. I 
shall get time, and can abscond if hard pressed.” Is this the law ? 

In the present case, there is neither collusion between creditor and prin- 
cipal, nor between principal and surety, and it must be tested by the prin- 
ciples of the contract. of suretyship, as established uniformly by all the jurists, 
and not by a supposed equity which has no place, but in subordination to these 
principles. 

Srorrorp, J. The arguments of counsel upon the re-hearing and further 
reflection have satisfied some members of the Court that, in the opinions 
formerly pronounced in this cause, too much weight was given to a pre- 
sumption that the resolution of the Bank touching the sale to Marchais was 
notified to the sureties and constituted the inducement to their undertaking. 

If the Bank had sought out the sureties and made representations to them 
for the purpose of persuading them to become accessory to the contract of 
Marchais the case would present the aspect under which it has already been 
considered. But, if mere presumptions are to influence our decision we might, 
perhaps, be authorized to go behind the resolution of the Ist Feb. 1850, and 
to infer that the first proposition in regard to the contract proceeded from the 
sureties to the Bank rather than from the Bank to the sureties; for the pur- 
chase was originally suggested by Marchais himself to the Bank, in his letter 
of the 23d Nov., 1849, in which he mentioned the names of all the defendants 
in this suit as persons who would endorse his notes to be given for the price. 
It can hardly be supposed that he would have named these gentlemen as en- 
dorsers, without having consulted them and procured their assent to his prop- 
osition. And, in that event, they must have been induced to become his sure- 
ties solely by their friendship for him and confidence in his statements, and not 
by any representation, or resolution, of the Union Bank. Moreover, the cir- 
cumstance that these substantial men, neighbors and intimate acquaintainces of 
Marchais, familiar with the condition and prospects of the Branch at Thibo- 


daux, were ready to become his sureties for so large an amount, may have led the ~ 


Bank into the sale, and thus enabled him to conceal his delinquencies when 
they might otherwise have been discovered, in season, perhaps, to save the 
Bank, by a recourse upon his official sureties. 

Such a view of the facts would shift the equity of the case to the other side. 

At any rate, it admonishes us of the danger of speculation upon what may 
have been the motives of the sureties, in the absence of proof of any commu- 
nication between them and the Bank. Such proof being wanting, we have, 
upon mature consideration, concluded that the parties must stand upon their 
naked engagement. 

The defendants have bound themselves in solido with Marchais, as sureties, 
on his promissory notes to the Union Bank, for value received. 

This is their solemn written admission. 

There is no shadow of evidence of any fraud on the part of the Bank. 

Although the consideration of the notes, as between the Bank and Marchais, 
may be enquired into by the sureties, it is only for the purpose of ascertain- 
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ing whether there was a valid principal obligation to support the accessory 
promise, for, the surety may oppose to the creditor all the exceptions belonging 
to the principal debtor (not personal to him) which are inherent to the debt; 
but if the principal debtor is bound by the very contract to which the surety 
accedes, the surety, (saving the qualifications hereinafter stated) is likewise 
bound. 

This flows as a consequence from the nature of suretyship. 

“Le cautionnement est un contrat par lequel quelqu’un s’obligé pour un 
débiteur envers le créancier, & lui payer en tout ou en partie ce que le débiteur 
lui doit, en accédant 4 son obligation.” Pothier’s Obl., No. 366, Merlin’s Rep. 
verbo caution. Suretyship is an accessory promise by which a person binds 
himself for another already bound, and agrees with the creditor to satisfy the 
obligation if the debtor does not. C. C. 3004, 3014. And, in a case like the 

present, where no communication has passed between the creditor and the 
surety, the remark of Troplong is certainly true; “le créancier ne s’engage 4 
rien, et, des lors, le contrat est wnilatéral.” Cautionnement, § 18, C. C. 1758. 

It is only necessary that the contract between the debtor and creditor should 
be valid as between themselves to lay a sufficient foundation for the accessorial 
engagement of the surety ; because the legal consideration or cause juridique 
of the latter contract is to be found in the service rendered to the principal by 
the surety acceding to his obligation at his instance, and thus giving him a 
credit he might not otherwise enjoy; and, if the principal contract be valid, 
the law looks only to this presumed beneficence of the surety as the cause of 

‘his obligation, and therefore holds him bound, no matter how unfounded may 
have been those interior motives of interest or confidence which really led to the 
act of beneficence. 4 Marcadé, 375. 

Marchais bought the assets of the Thibodaux Branch, which had been un- 
der his management for many years; he bought, according to a schedule pre- 
pared by himself; the greater part of the assets thus described existed in kind 
and furnished a proper object of sale; some of them did not exist in the par-- 
ticular shape described by Marchais, but yet existed in claims of the same 
amount upon himself for undetected embezzlements; he was well aware, at the 
time of the sale, of the condition of these pretended claims upon other persons 
but real claims upon himself, and therefore, was effectually precluded from 
ever asserting their non-existence asa ground for not paying the price. We 
are thus driven to the conclusion that the principal contract was not, either 
wholly or in any part, affected with nullity, but it being a good and valid con- 
tract, the validity of the collateral undertaking follows. The recital in the 
notes that they were given for value received by Marchais having been shown 
to be true, the sureties are concluded. 

Although the case has undergone elaborate investigation, no authorities have 
been cited from the civil law or from the jurisprudence of countries upon which 
the Civil law has stamped its impress, to sustain the position that a surety, in 
a case like the present, can plead an error in the principal obligation which the 
debtor himself cannot plead. 

Nor, indeed, although some of the common law authorities seem to waiver as 
they approach this subject, have we been able to ascertain that any of them 
really justify such a position. In a neighboring State, the doctrine we deduce 
from the writings of the civilians as well as from the text of our Code, seems to 
have met the sanction of an eminent common law jurist. In the modern case 
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of Dillingham v. Jenkins, Mr.‘Chief Justice Sharkey observed : “ It is insisted 
that Jenkins is a mere surety, and is not precluded by the declarations of 
Montgomery (the principal) from setting up failure of consideration. The con- 
sideration of a contract does not passto the surety. His obligation arises from 
the consideration received by his principal. The contract of a surety is acces- 
sory to the contract of his principal, and if the principal be bound, the surety 
is also, unless he is discharged by some variation in the terms of the contract ; 
but if there is no change in the risk he took upon himself, he is not discharged. 
The effect of Montgomery’s admission was, that be had received a consider- 
ation, or, if he had not, he waived any objections on that score, and admitted 
the vaiidity of the contract. The obligation of Montgomery was the induce- 
ment to the surety, and we cannot perceive how the surety can avail himself 
of a want of consideration when his principal cannot.” Dillingham v. Jenkins, 
7 Sm. & M. 486. 

Upon the whole, we think that where no communication is shown to have 
taken place between the creditor and the surety, and no actual or constructive 
fraud is attributable to the creditor, and there has been no discharge subse- 
quent to the contract, the liability of the principal is the test of the liability of 
the surety. , 

And, whilst we believe this rule to be in harmony with our law, we are also 
satisfied that it must contribute to the security of commerce as well as to the 
public confidence and repose. 

But the defendants have once more urged upon our consideration the plea 
that they were released by the action of the Bank, in imposing upon Marchais 
an additional obligation not embraced in their resolution, to-wit : that of acting 
without compensation, as their agent in transacting any business they might 
have in the parishes of Assumption, Lafourche Interior and Terrebonne. 

It is sometimes said that sureties are the favorites of the law; an infelicitous 
phrase, for the law has no favorities. ‘Ihe meaning is that, as their contract is 
one of beneficence, sureties have a right to stand upon its very terms, and the 
least variation therein will absolve them. But the rule will not relieve the 
defendants ; for their responsibility did not attach until the notes which they 
had signed as sureties in absolute and unqualified terms, had been delivered by 
Marchais, to whom they entrusted them, to the Bank in whose favor they were 
drawn ; but Marchais had then already assumed the obligation which they 
say varied the terms of their contract. Their error springs from considering 
themselves as parties to the resolution of the Bank, the source of all the diffi- 
culty in the cause. As there is no evidence that this resolution was intended 
for, or was communicated to the sureties, it must, under the circumstances, be 
left out of view, except so far as it may affect the validity of the contract of 
Marchais. 

The same remarks will apply to another branch of the defence, viz: the al- 
leged neglect of the Bank to procure a certified statement of the assets, as 
called for by their resolution. 

We think that the payments made by Marchais were imputed in accordance 
with the convention of the parties at the time the advance of ten thousand dol- 
lars was agreed upon, and as there is nothing to impeach this good faith of the 
Bank when the imputation was made, the defendants cannot now require these 
payments to be imputed differently. 
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It is therefore ordered that the decree heretofore rendered in this cause be one Bawk 


annulled and set aside, and the judgment of the District Court reversed; and 
proceeding to render such judgment as should have been rendered, it is here- 
by ordered, adjudged and decreed that the plaintiffs do recover from the defen- 
dants John OC. Beatty, Louis Bush, James A. Scudday, Henry Michel Thibo- 
daux and Leufroid Barras, in solido, the sum of two thousand and thirty- 
three dollars twenty-two cents, with interest thereon at the rate of seven per 
cent, per annum, from the fourth December, 1851, till final payment; also the 
further sum of sixteen thousand dollars, with interest thereon at the rate of 
four per cent. per annum from the 1st March, 1850, to the Ist March, 1852, 
and at the rate of seven per cent. per annum from the Ist March, 1852, till 
final payment ; with a credit in favor of the first of the above named defen- 
dants, John C. Beatty, in the sum of three thousand and seventy-five dollars, 
and interest thereon at the rate of seven per cent. per annum from the first of 
June, 1852; that on the issues made by the defendants for the return of their 
notes in the hands of the plaintiffs, other than the notes sued on, and for the 
cancellation of the signatures and extinguishment of the liability of the defen- 
dants thereon, there be judgment against defendants and in favor of the plain- 
tiffs, confirming their title to all the said notes. 

It is further ordered that the plaintiffs recover of the defendants in solido all 
costs in both courts. 


Bucuanan, J. I think the plaintiffs are entitled to recover, but for reasons 
somewhat different from those expressed in the opinion read by Mr. Justice 
Spofford. 

This action is instituted upon promissory notes, joint and several in their 
form, signed by the defendants and one Marchais, and payable to the order 
of plaintiffs. The notes read: “‘ We, P. Marchais, as principal, and James A. 
Sceudday, J. C. Beatty, L. Bush, H. M. Thibodauz and L. Barras, as securities, 
promise to pay in solido, for value received, &.” By signing these notes, the 
defendants became debtors, in solido with Marchais, of the bank, and the 
effects of their engagement are governed by the rules applicable to other debt- 
tors in solido. Civil Code, Art. 3014. All defences which are competent to 
co-debtors in solido, are therefore competent to these defendants. A co-debtor 
in solido, who is sued by the creditor, may plead all the exceptions resulting 
from the nature of the obligation. Civil Code, Art. 2094. Now it is too well 
settled to admit of controversy, that the acknqwledgment af yalye receiyed in 
a promissory note, does not estop the maker from alleging and praving a want 
of consideration, That is precisely what the defendants have done here, and 
their plea appears to me entirely admissible, under the form of the engagement 
into which they have entered. On this point, 1 perhaps go farther than the 
doctrine of the opinion read by Mr, Justice Spofford. 

I proceed to examine how far the defence of want of consideration, is sus- 
tained by the facts and the law, It is proven, that the $16,000 notes sued 
upon, were given in part payment of a sale to Marehais of numerous bonds 
and bills receivable, constituting the assets of the branch of the Union Bank 
at Thibodaux, according to an inventory made by Marchais, and verified by a 
commitiee of the Board of Directors of the branch bank. The plea avers this. 
inventory to have been incorrect, through the fraud of Marchais and of the 
bank, the former of whom had embezzled and converted to his own use a por-. 
tion of those assets, previous to the sale, they being intrusted to his charge as. 
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Cashier of the bank; and the latter, well knowing of said embezzlement, yet 
concealed it from defendants. By micans whereof defendants plead that the 
sale was void, and the notes for the price are without a consideration. 

The charge of fraud against plaintiffs, being not only unsustained by proof, 
but abandoned in argument, needs no farther notice. The fraud of Marchais is 
sufficiently proved: and the position of the parties, at the moment-of the sale 
of assets, and of the delivery of the notes for the price, may be thus defined: 
Marchais was supposed by the plaintiffs to have in his hands, for safe-keeping 
and for collection, as their Cashier, mortgaged bonds and discounted notes, be- 
longing to the plaintiffs, to the amount of eighty thousand dollars and upwards ; 
but in truth, twenty odd thousand dollars in amount of said bonds and notes 
had been previously collected, appropriated or transferred by Marchais, and 
were not the property of the bank at the time of the sale. Under these cir- 
cumstances, the bank sold to Marchais the whole of the assets supposed to be 
in his hands as their Cashier, at their par value, say eighty-three thousand dol - 
lars, of which nineteen thousand cash, and the remainder in four notes of six- 
teen thousand dollars each. Upon a deliberate review of the case in all its 
bearings, I am satisfied that the error under which the defendants, in common 
with the bank, labored, in relation to the existence of the full amount of bonds 
and notes embraced in the sale, is not an error which avoids the contract of 
defendants, either in whole or in part. It is undoubtedly true, that the exis- 
tence of the thing sold is an essential of the contract of sale. But it is likewise a 
principle of our law, that, if the considerations expressed in the contract do not 
exist, yet the contract is valid, provided sufficient consideration can be shown. 
See the French text of the Article 1894 of the Louisiana Code, there being a 
misprint in the English text. 

Now it is evident that if the assets in question did not exist in kind, Marchais 
was, at any rate, responsible to the Bank for their value ; and his responsibility 
was not merely the ordinary one, of an agent towards his principal, but the ex- 
traordinary one, of liability to a criminal prosecution and imprisonment at hard 
labor, under the Statute of 1821. (Bullard & Curry, p. 269.) The effect of the 
sale, then, was to give Marchais a legal title to that which he already possessed, 
not only illegally but feloniously ; or, at all events, to free him at once from a 
civil and from a criminal prosecution. Here we find a consideration abundant- 
ly sufficient for the contract of the defendants. Nor is this all. By the charter | 
of the Union Bank, sections 14 and 36, (Acts of 1832, pages 56 and 68,) the 
Bank is required to exact security from their cashiers and other servants for . 
the faithful discharge of their duties. We are bound to presume that such se- 
curity had been given by Marchais. The effect of the sale, then, to Marchais, 
was to release himself, and consequently his official sureties, from the bond 
given by him and by them to the Bank. This, of itself, is a sufficient consider- 
ation for the notes in question. 

The mention of Marchais’ official bond suggests another view of the case, 
which affords, perhaps, the best solution of this vexed question of defendants’ 
liability. 

If defendants be released from their obligation towards plaintiff, it must be 
by reason of Marchais’ official delinquency. Could plaintiff thereupon turn to 
Marchais’ official sureties for indemnification? And if not, why not? It ap- 
pears to me, that the first of these questions must be answered in the negative. 
The official sureties of Marchais might successfully argue that the condition of 








NEW ORLEANS, MAY, 1855. a 


their bond was fulfilled,—that they were only bound that Marchais should ac 
count for every thing that came into his hands as eashier ; that he had so ac- 
counted; that the Bank had accepted his account, and had taken his notes» 
with five securities, for the balance which that account exhibited. 

Here, after all, is the test. One of two innocent parties must suffer a loss ; 
either the plaintiff or the defendants. Which of these parties has trusted Mar- 
chais? Ungestionably, the defendants. Had it not been for their act in guar- 
anteeing the debt of Marchais—nay, more, in making it their own, by a solidary 
obligation, the Bank would have preserved a recourse which it has now lost. 
Again, had it not been for the act of defendants, the official sureties would have 
been interested in watching the movements of Afarchais, and would not have 
suffered him to leave the country and remain absent many months, before any 
investigation of his affairs leading to the discovery of his frauds. 

Ocpen, J., dissenting. Adhering to the opinion on the main point in this 
cause, which, as the organ of the Court, I delivered when our first judgment was 
rendered, I have some observations to add. 

I think it is a mistake to say that the case was before considered by us under 
the aspect of the Bank having made representations to persuade the defendants 
to become accessory to Marchais’ contract. In the opinion then delivered, the 
facts are fully and accurately stated as to the manner in which the negotiations 
were commenced and carried on between Marchais and the Bank, and from that 
statement I think it evident the case was viewed in its true and proper light. 
We had, then, no doubt that the Bank as well as the defendants understood 
that the real obligation which the defendants contracted was that of assuring to 
the Bank the payment of the price of certain assets which the Bank undertook 
to sell to Marchais. We then considered that as the notes which evidenced 
that obligation, and which are referred to in the act of sale, had not passed into 

the hands of third persons, we could properly inquire into all the circumstances 
under which they were given in the same manner as if the defendants, instead 
of signing notes as sureties of Marchais, had only signed the act of sale as sure- 
ties. 

It has been stated in argument that there is no evidence of the resolution of 
the Bank having been communicated to the defendants prior to the execution 
of the notes by them; but surely it cannot be doubted that the transactions on 
their face render it morally certain that the notes were signed by the defendants 
and received by the Bank, in pursuance of the agreement on the part of Mar- 
chais to purchase and of the Bank to sell the assets. 

The facts of the case have not been presented in any new light. If we had 
any doubt as to the defendants having been entirely ignorant of any miscon- 
duct on the part of Marchais when they consented to become his sureties in 
the purchase of the asscts of the Bank, it would be our duty to remand the case 
for further evidence, because it was assumed in the argument and there is no- 
thing to contradict it in the record, that such was the case. And yet it appears 
clear to my mind, that if by signing an obligation as Marchais’ suretics for the 
purchase of the assets, they are to be rendered liable instead of Marchais’ offi- 
cial sureties for the previous acts of embezzlement committed by him, such a 
result could only be arrived at by inferring their knowledge of these acts and 
willingness to aid him in this manner in preventing the discovery of them. 

Viewing the defendants as innocent of any connivance or participation in the 
frauds of Marchais, the legal question presented in my mind does not admit of 
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any serious difficulty, Although Marchais himself is estopped from denying 
that there was any sale, the defendants are not. The error vitiates the con- 
tract as to the sureties. Error in a contract, when indued by the fraud of a 
third person, annuls it; (Tuillier on Obligations ;) and more certainly must this 
effect be produced when the party to the contract, against whom this error is 
pleaded, by his own negligence or omission, enabled said third persons success 
fully to practice the fraud. 

I do not see how the fact of the defendants consenting to become Marchais’ 
sureties in the purchase of certain assets from the Bank, in any manner relieved 
the Bank from the obligation of inquiring into and being responsible for the 
truth of the representations of their own cashier as to what assets remained on 
hand. It has been said in argument that the Bank made no representations to 
the sureties. ‘The act of sale itself states, without qualification, that they sell 
to Marchais the assets therein enumerated—the clause excluding the warranty 
can only have reference to the solvency of the debtors, as there must be a thing 
sold as well as a price to constitute a sale, he who sells a debt or incorporeal 
right necessarily warrants its existence at the time of the transfer ; but the war- 
ranty of the solvency of the debtor is not implied. Civil Code, Arts. 2616, 2617. 

Thé ground which has been taken, that Marchais’ official sureties are released . 
in consequence of the Bank having accepted the suretyship of the defendants for 
the amount of Marchais’ purchase must depend for its correctness on the ques- 
tion whether the defendants, by agreeing to become the sureties for the price of 
a sale of specific assets which the Bank were to sell to Marchais, thereby in- 
curred a responsibility for his previous acts. I think there is no principle on 
which such an extent could be given to the obligation, and that on that point 
this case cannot be distinguished from the case of Furor & Brum v. The United 
States, 5th Peters’ R., in which the Supreme Court of the United States held 
that the surety of a government defaulter could not be held responsible for a 
previous dereliction of the principal unless the bond was retrospective in its lan- 
guage. The great principles of equity are of universal application: Sa dem lex 
Roma et Athenis. eames: 

I find nothing in the arguments which have been presented to sontrovert these 
views of the legality of the case, except what is derived from the new legal ab- 
straction, that suretyship is a collateral contract. Toullier admonishes us that 
“This theory of reciprocal and unilateral contracts is an imperfect one, which 
will mislead if its application be not made with discernment. There is accuracy 
only in the division founded in the nature of things. The promise is unilateral 
when it is not yet accepted; it becomes bilateral by the acceptance.” And even 
the textual provisions of our Code establish the existence of reciprocal obliga- 
tions in contracts of suretyship, the creditor being bound at all times to hold him- 
self in readiness to subrogate the surety who pays to all his rights unimpaired 
growing out of the contracts. 

There is nothing peculiar in the principles of the civil law to distinguish it 
from the common law on this subject, and the same principles of equity ought 
to control under both systems. In the ease of Dillingham v. Jenkins, the lan- 
guage used by Chief Justice Sharkey does not sustain the doctrine contended for 
by the appellants, but rather the reverse. He says: “if the principal is bound, 
the surety is also, unless he is discharged by sume variation in the the terms of 
the contract; but if there is no change in the risk he took upon himself he is 
not discharged.” In the present case, by the fraud of Marchais, and the error 
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on the part of the Batik induced by that fraud and their own neglect, the risk Uso Basx 


was changed entirely from what the parties contemplated it to be when the con- 
tract was entered into. 

As to the extent to which the sureties should be relieved, my original impres- 
sion was that the contract ought to be annulled only as to the assets which had 
ho existence when the Bank undertook to make sale of them. I yielded that 
opinion to my colleagues who thought that if the sureties could avail themselves 
of the plea of error, it should have the effect of setting aside the sale in toto, 1 
think there was error in that conclusion, and my opinion is, that the judgment be- 
fore pronounced ought to be amended in that respect. 

Vooruiss, J., concurring with Ocpen, J. 
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Since the late treaty between the Emperor of the French and the United States, French citizens are 
exempt from the tax of ten per cent. on successions in this State, going in whele or part to persons 


not being domiciliated in this State, and not being citizens of any other State or territory of this 
Union. 


PPEAL from the Second District Court of New Orleans, Zea, J. 


Benjamin, Bradford & Finney, for appellees. W. W. King, and H. 0. 
Miller, for appellants. 


Maurian, for the French Consul, who intervenes in the suit : 
INTERVENTION OF A, ROGER, FRENCH CONSUL IN NEW ORLEANS. 


The French Consul in New Orleans founds his right to intervene in this case, 
upon the 4th Article of the Consular Convention between his Majesty, the 
Emperor of the French and the President of the United States, dated Wash- 
ington City, the 23d of February, 1853. 

He relies on the 7th Article of said Convention, to repel the attempt of the 
Treasurer of the State of Louisiana to burden the French heirs of successions 
residing in France with the tax of ten per cent. imposed by the 4th Section of 
the Act of the Legislature of 1842, entitled: An Act to increase the revenue of 
the State,” on all sums, or the value of all property, which may accrue to for- 
eign heirs in successions opened in this State. 

He contends that so far as Frenchman are concerned, the said 4th Section of 
the Act of 1842, cannot be put into execution without violating the aforemen- 
tioned Article of the Convention of February 23d, 1853. 

In support of his position he relies: 

1. On the 6th Article of the Constitution of the United States, Par. 2, which 
says: 

cf The Constitution and the Laws of the United States, which shall be made 
in pursuance thereof, and the Treaties made or which shall be made under the 
authority of the United States, shall be the Supreme Law of the Land, and the 
Judges in every State shall be bound thereby, anything in the Constitution or 
Laws of any State to the contrary notwithstanding.” 

2. On the decision in Ware v. Hylton, 3 Dallas, 199, in which the Court say: 

“‘ A Treaty under the Constitution, being the Supreme Law of the Land, opera- 
ted as a repeal of all State laws previously enacted, inconsistent with its pro- 

8. On the decision in Lessee of H. Gordon v. Kerrgal, 1 Washington, C. C, 
R. 322. “The stipulations in a treaty between the United States and a foreign 
perm are paramount to the provisions of the Constitution of a particular 

ta 


4. On the decision in The United States v. Aredondo, 6th Peters, 710—‘“ By 
the stipulations of a Treaty are to be understood its la and apparent in- 
tention, manifested in the instrument, with a reference to the contracting par- 
ties, the subject matters, and the persons on whom it is to operate. 
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5. On the principle laid down in the same case, page 738, “‘ Where a treat 
is executed in two languages, each the language of the contracting parties, bot 
parts of the treaty are original, and both are intended to convey the same 
meaning. 

6. On the case of Chirac v. Chirac, 2d Wheaton, 259, in which the ques- 
tions involved in the present case are all involved and are elaborately discussed, 
and all the principles applicable to the same, fully laid down. ; 

The undersigned counsel begs leave to call the attention of this honorable 
court to the wording in both languages of the 7th article of the treaty on which 
we rely; and it will be perceived, that in the French part of said section, when 
speaking of the disposition which Frenchmen may make of their property, the 
words “ Comme les habitans eux-mémes,” are used, when the English part uses 
the expressions, “ Just as those citizens themselves.” Now, if we apply the 
principles laid down in the case of the United State v. Aredondo, above quoted, 
and especially if we reflect that the 7th article of the treaty must have been 
proposed by the French negotiator of the treaty, inasmuch as in France there 
existed no law imposing discriminating duties on successions accruing to Ame- 
ricans ; that, therefore, the word habitans (inhabitants) was properly :nserted 
instead of the word citoyens, which would have been the real equivalent of the 
word citizens in the article : it is not necessary to know as the undersigned 
counsel does positively know, that the 7th article of the treaty had for its ex- 
press purpose of exonerating French heirs residing abroad from the operation 
of the 4th section of the Louisiana Law of 1842. And it follows clearly that 
French subjects are not placed in the situation of Louisianians residing abroad 
for more than two years, (as determined by this court in the Succession of Poy- 
dras,) but in the situation of inhabitants or residents of Louisiana called to a 
succession opened in Louisiana. 

The 7th articlé of the treaty exempts the citizens of each country from pay- 
ing any greater tax or impost upon successions devolving to them, than citi- 
zens of the country in which the succession was opened. This is to be con- 
strued in the most favorable sense—that sense which includes the great mass 
of the citizens of the country. 


Suey, C.J. Louis Dufour, a subject of France, died at Mobile, in the State 
of Alabama, on the 14th August, 1853. He possessed at the time of his death 
thirty-five shares in the stock of the Bank of Louisiana. A curator of his suce- 
cession was appointed in Louisiana, who having converted the assets into cash, 
filed a tableau of distribution, in which a sum of $496 30 was reserved for the 
State of Louisiana, as a tax of ten per cent under the statute of 1842, which 
enacts, “that each and every person not being domiciliated in this State, and 
not being a citizen of any other State or Territory of this Union, who shall be 
entitled, whether as heir, legatee or donee, with whole or any part of the suc- 
cession of a person deceased, whether such person shall have died in this State 
or elsewhere, shall pay a tax of ten per cent. on all sums, or on the value of all 
property which he may actually receive from said succession, or so much thereof 
as is situated in this State, after deducting debts due by said succession,” a tax 
which in the case of the State v. Poydras, as correctly said by the appellant, 
was held in view of the legisiation in pari materia, to apply even to heirs, citizens 
of Louisiana, resident in a foreign country. 

The enforcement of the tax was resisted by Jean Baptiste and Marie Jeanne 
Dufour, who are admitted to be “heirs of the deceased and French citizens 
residing in France.” The District Judge ordered the charge for the tax to be 
stricken from the tableau, and the Treasurer of the State of Louisiana has taken 
this appeal. ‘ 

The Court being of opinion, that the rights of the said heirs, vested after the 
recent Consular Convention between the Unitcd States of America and His 
Majesty, the Emperor of the French, went into effect; that by a reasonable and 
just interpretation of the terms of said Treaty, the exemption from taxation, 
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for which its Seventh Article provides, applies to the present case; that the Svccmssion or 


said provision of said Treaty was within the constitutional power of the Presi- 
dent and Senate of the United States, that said provision being constitutionally 
valid must be obeyed as supreme law; that consequently the statute of Louis- 
jana has become pro tanto inoperative during the continuance of said Treaty. 
It is therefore decreed that the judgment of the District Court be affirmed. 
The other Justices concurring, except Mr. Justice Ocpen, who dissents. 





Tae Strate v. Tomas B. Cunnincuam—Bernarp McGogy, Surety, 
Appellant. 


An accused, when admitted to bail, is in legal contemplation delivered over to the custody of his 
surety. The surety becomes his jailor, and has a right to take and surrender him in discharge of 
his liability, at any time before the forfeiture of the bond. 

The better opinion is, that a warrant is unnecessary to protect the bail in arresting his principal. 
At common law, the bail may command the‘assistance of the Sheriff and his officers. 

It is unnecessary that the description of ay indictable offence charged in a bail bond, should be as 
accurate and as technical as in an indictment. 

It does not affect the validity of a bail bond, that an indictment was actually found against the 

accused for an offence of a higher grade, but which included the offence described in the bond. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
I. E. Morse, Attorney General, for the State. Dunlap, for appellant. 
Sporrorp, J. We think the Judge did not err in refusing to discharge the 

surety on the appearance bond. 

The accused was, in legal contemplation, delivered over to the custody of 
his surety. The surety became his jailor. He had a right to take and sur- 
render him in discharge of his liability at any time before the forfeiture of the 
bond, and he is responsible for not having done so. 

It does not appear that he was unable to procure a warrant from the court 
in season, had such an authority been necessary. 

But the better opinion is, that a warrant was unnecessary to protect the bail 
in arresting his principal. Petersdorff on Bail, 405, 514. 6 Mod. 281. 1 
Atkins, 227, Ex parte Gibbons. 1 Chitty’s Crim. Law, 104. Commonwealth 
v. Brichett, 8 Pick. 140. Nicholls v. Ingersoll, 7 Johns. 145. In the latter 
case, the court said, that the power of bail to arrest and render the principal, 
does not depend upon any process, but results from the nature of the under- 
taking of bail. 

At common law, the bail may command the assistance of the Sheriff and 
his officers. . 

In the present case, it is shown that police officers might have been had to 
accompany the surety, if he had chosen to arrest his principal. 

The bond is not void. It charges (though with some surplusage,) an indicta- 
ble offence against the laws. It is unnecessary that the description in a bail 
bond should be as accurate and technical as in an indictmont. The State v. 

Weaver, 18 Ala. 298. The People v. Blankman, 17 Wendell, 252. 

It is not material that an indictment was actually found against the accused 
for an offence of a higher grade, but which included the offence described in 
the bond. The condition of the bond, that he should appear before the First 
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District Court, to answer the complaint brought against him, and not depart 
thence without leave of the court, was broken by his default. The State v. 
Ridding, 8 An. 79. 

- Judgment affirmed, with costs. 
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Henry Rovurk vr. Pecram & Bryan. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Durant & Hornor, for plaintiff. R. & H. Marr, for defendants and 

appellants. 

Stmett, C. J. The defendants bought for remittance, without instructions, 
a bill at forty-five days after date, on drawees, at a place distant from their 
customer's residence, and drawn by a house of inferior and doubtful credit, from 
whom defendants occasionally obtained accommodation. We think the loss was 
properly thrown on the defendants. 

Judgment affirmed with costs. 


Mavunset Warts v. J. B. Witxrson. 


Where a note was dated at New Orleans, and there was no proof that the holder at maturity knew 
that the residence of the maker was elsewhere—/Zeld: That a protest in New Orleans was suf- 
ficient. 


PPEAL from District Court of Plaquemines, Rousseau, J. 
J. Q. Bradford, for plaintiff. C. B. Penrose, for defendant and appellant 

Suet, C. J. The defendant is sued as endorser of a note made by 
Robert A. Wilkinson. The note is dated at New Orleans. It also bears a 
second endorsement by Edward Chapman, and was held at maturity by the 
bank of Louisiana. . 

This note wa8 protested at New Orleans, and one ground of defence taken 
in argument here is, that demand of payment should have been made in 
Plaquemines, where it is said the maker lived at the maturity of the note. 

The note is dated at New Orleans, and in the absence of proof that the 
holder at maturity knew that the residence of the maker was in Plaquemines, 
we think a protest-in New Orleans was sufficient. The case does not appear 
to have been defended on this ground in the court below, and as the evidence 
stands, the plaintiff is entitled to the benefit of the presumption that the 
maker resides where the note is dated, and that he contemplated payment at 
that place. See 3 Kent. 97. 

The good faith of the plaintiff has not been successfully impeached, and 
Chapman’s ownership and plaintiff's connection with the note, arose before its 
maturity. See also White v. R. A. Wilkinson, ante —. 

Judgment affirmed, with costs. 
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Pouice Jury or East Baton Rovee v. Succession or Joun McDonocu. — 


In an action by a Police Jury against the proprietor for work done in making the levee, ditches, 
&c., on his land. Held: That the proprietor was bound to pay its value. 

The prescription under Article 8499 of the Civil Code, applicable to the claims of workmen, &c., for 
the payment of their wages, is not Neble to the action of the negotiorwm gestor, to recover the 
amount to which he has benefited another. 


DFA f° aon é 
PPEAL from the Fifth Distticf Court of New Orlcans, Augustin, J. 
Smiley & Perin, for plaintiff. I. Grivot, for defendant and appellant. 

Oapen, J. This case was remanded on a former appeal taken by the defen- 
dant, our predecessors being of opinion that there was not then sufficient evi- 
dence before them of the value of the work caused to be done by the plaintiffs 
in the erection of a levee, and the construction of other necessary works on 
the defendant’s land. The case is reported in 4 An. 353. Additional evi- 
dence was introduced on the subsequent trial, which resulted in a judgment in 
favor of the plaintiffs for an amount less than the sum for which the judgment 
was before rendered. The appeal is taken by the executors of MceDonogh and 
the plaintiffs have joined in it, and asked for an amendment by increasing the 
amount of the judgment in their favor. We think the evidence satisfactorily 
establishes the value of the work to have been nine hundred and fifty seven 
dollars and fifty cent:, which is more than was allowed by the judgment ren- 
dered below. 

It is denied by the appellants, that there is any evidence to show that the 
defendant was bencfited by the work to that extent, and it is urged as a good 
ground of defence, that the plaintiffs, to be entitled to recover, ought to have 
proved affirmatively that the defendant was benefited by the work. It is 
shown by the evidence, that the work was absolutely necessary to preserve the 
land from inundation. It was work which the defendant was bound to per- 
form under the laws of the State and the police regulations of the parish; he 
would have been exposed to suits for damages by the neighboring proprietors, 
if his neglect to comply with the requisitions of the law had been the cause of 
injury to them. Under such circumstances, the value of the work is a proper 
standard by which to measure the extent of the benefit to the proprietor. The 
work done being useful and necessary, equity forbids that the defendant should 
be enriched at the expense of the parish. See cases reported of the Police 
Jury v. Hampton, 5 N.S. 390. Police Jury v. Gardiner, 2 R. 139. O'Reilly 
v. McLeod, 2 An. 146. O'Reilly v. Oakey, 4 An. 22. 

The prescription under Article 5499 of the Civil Code, applicable to the 
claims ef workmen, laborers and servants, for the payment of their wages, is 
not applicable to a case like this. The action of the negotiorum gestor to 
recover the amount to which he has benefited another, is one of those personal 
actions which come under the general prescription of ten years. Contracts, 
and not guasi contracts, are the subject of the Articles of the Code, which 
provide specially for the prescription applicable to particular classes of debts. 
Owen v. Holman, 12 Rob. 148. Succession of Guillemain, 2 An. 635. Tole- 
dano vy. Gardiner, Ibid, 779. 
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It is therefore ordered and adjudged, that the judgment of the court below 
be amended ; and that the plaintiffs recover from the defendants, the executors 
of the will of John McDonogh, the amount claimed in the petition, viz: the 
sum of nine hundred and fifty dollars, with interest from the 23d of Septem- 
ber, 1846, the date of judicial demand, at the rate of five per centum per 
annum until paid, with costs in both courts. 


PPPOE III nee sn 


Saran Creswett v. Mrs. Tapary anp Huspanp. 


Article 2512 of the Civil Code, must be construed in connection with the Articles 8516, 3484 
and the term of limitation imposed by it, upon actions of this class, may therefore be interrup- 
ted by a judicial demand. 

The vendor’s obligation of warranty as to the quality of the thing sold is a debt, in the sense of that 
term, as used in the English text of Article 3516 of the Code. 





PPEAL from the Second District Court of New Orleans, Lea, J. 
J. Ad. Rozier, for plaintiff. Dufour, for defendant and appellant. , 

SporrorD, J. On the 6th of March, 1851, the defendant Mrs. Tabary, sold 
to Elihu Creswell, (of whom the plaintiff is the universal legatee) the slave 
Clarissa and her two children, with the usual warranties, for the sum of $500. 

On the 17th of the same month, Creswell sold the same slaves to one Couler, 
for the sum of $600. 

On the 28th of the same month, Clarissa died of a disease of the heart, called 
angina pectoris. 

In the following May, Coulter brought a redhibitery action against Creswell, 
claiming the sum of $440, that being, as he averred, the amount of the relative 
value of Clarissa and of the damages he had suffered by reason of the vice with 
which she was affected. 

Pending the suit, Elihu Creswell died, and the present plaintiff became a party 
defendant in his stead, and in December, 1851, had the present defendants cited 
in warranty. 

That suit, which was tried by a jury, resulted in a verdict and judgment against 
Sarah Creswell, Yor $440, the amount claimed, and in favor of the present de- 
fendant, the warrantor therein. The judgment in favor of the warrantor was 
owing to the fact that some of the evidence produced by the plaintiff Coulter was 
ruled out, as to the warrantor, on her objection that it was not taken contradic- 
torily with her, the commissions having been executed before she was made a 
party. ‘ 

Mrs. Creswell appealed to the Supreme Court, where, at the June term, 1852, 
there was a final decree in these words: “The judgment of the District Court is 
affirmed with costs, without prejudice to the defendant’s right of action against 
the warrantor.” Coulter v. Creswell,7 An 367. 

It is admitted that this judgment was satisfied by Mrs. Creswell. 

In August, 1852, the present action was instituted by Mrs. Creswell against 
Mrs. Tabary, the warrantor, for the price of Clarissa, and damages incurred in 
consequence of the former suit. 
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The plaintiff was met by a plea of res judicata; but the decree of our pre- 
decessors was framed expressly to prevent the interposition of such a plea, and 
it cannot be listened to. 

The defendant pleaded the prescription of one year; but she was cited in 
warranty to answer the same demand that is here set up, within nine months 
after she made the sale, and prescription could not run whilst that cause was 
pending, so that this suit was seasonably brought. 

“ La demande en justice a pour effet non pas seulement d’effacer la prescrip- 
tion qui a couru jusqu’a elle, mais aussi d’empécher aucune prescription nouvelle 
de courir tant que durera l’instance.” Marcadé, De la Prescription, p. 120. 

The Article 2512 of the Civil Code, must be construed in connection with the 
Articles 3516 and 3484, and the term of limitation imposed by it upon actions of 
this class, may therefore, be interrupted by a judicial demand. The prescription 
invoked by the defendant is a prescription @ Teffet de libérer (liberandi causa) 
which is somewhat narrowly translated prescription releasing debis. 'The vendor's 
obligation of warranty as to the quality of the thing sold is a debt, in the sense 
of that term as used in the English text of Article 3516 of the Code. 

The defendant has gone fully into the merits of the former litigation relative to 
the redhibitory malady of the slave Clarissa. 

We concur with the District Judge in the opinion that a case of redhibition 
has been made out with reasonable certainty. 

Nearly all the evidence adduced on the former trial has been retaken, and 
something has been udded. 

The only difference between the issue involved here, and that involved in the 
former action, is, that we have to inquire whether the woman was incurably affee- 
ted with the malady of which she died, eleven days earlier than was established 
to the satisfaction of the court in the former suit: for she was owned by Cres- 
well only eleven days. 

The preponderance of evidence is in favor of the plaintiff upon this point. We 
refer to the reasons given by our predecessors in the case of Couller v. Creswell, 
in 7 An. 367. This view is strengthened by the evidence of another physician 
who was not examined on the former trial. 

The plaintiff has joined in the appeal, and prayed an amendment of the judg. 
ment allowing her the costs of the former action and her ceunsel fees. 

But she was, in effect, non-suited as to her demand against tlie warrantor by 
the judgment of the Supreme Court in that suit. We are not referred to any 
law authorizing us to throw the costs, in such a case, upon the defendant. 

The seller who knew not the vices of the thing, is only bound to restore the 
price, and to reimburse the expenses occasioned by the sale, as well as those in- 
curred for the preservation of the thing, unless the fruits which the purchaser 
has drawn from it be sufficient to satisfy those expenses, C.C, 2509. 

There is no evidence to show that Mrs. Tabary was aware of the malady of 
the slave. 

The District Judge seems to have done justice in fixing the plaintiff’s indem- 
nity at the sum of $300, with interest, from judicial demand. 

The judgment, is, therefore, affirmed with costs. 


©. 
TABARY. 
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Srare or Louisiana v. C. C, Larnror, Agent, &c. 


Article 128 of the State Constitution, which declares that taxation shall be equal and uniform 
throughout the State, has not deprived the Legislature of the power of dividing the objects of taxa- 
tion into classes. It merely obliges the Legislature to impose an equal burden upon all those who 
find themselves in the same class. 

If this State has thought fit to recognize foreign charters of incorporation to the extent of permitting 
foreign corporations to transact business in their corporate name within our limits, the Legislature 
had an undoubted right to attach what conditions it thought fit to the privilege. 

It is a mere confusion of ideas to put foreign corporations on the same footing of corporations which 
are the creatures of our own State laws, from the simple fact of their being alike corporations. It 
is equally unsound to claim for them the personal and constitutional rights of the citizens of the 
several States throughout the Union. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Isaac E. Morse, Attorney General, for the State: 


The Act of the Legislature of 1853, to be found at page 287 of the Acts of 
that year, imposes a tax, or rather accords a license, to foreign banks, or their 
agents, te do business in this State, upon paying $1000, and the constitutionality 
of similar Acts has been repeatedly decided by ourcourts. See State v. Nathan, 
12 Rob., 332 ; Oakey v. Mayor et als.,1 La; State v. Fullerton, 7 R., 210; Quesart 
v. Canonge, 3 La., 561. . 

The defendants are concluded, because the tax could have been avoided by 
giving up their occupations, which a State has a right to forbid, or to annex such 
terms as they may deem proper. 

The uniformity of taxation, as meant by the Constitution, applies only to 
classes, as $1000 to banks, $250 to brokers, $100 to billiard tables, ete., ete. 


E. Briggs and Benjamin, Bradford & Finney, for defendant and appellant : 


‘These suits are brought to enforce the payment of a State tax, under the fol- 
lowing sections of an Act of the Legislature, passed in 1853, and found at page 
285 of the Statutes of that year: 

Section 13 provides that there shall be collected from each and every Insurance 
Company, incorporated by the laws of this State, and transacting business therein, 
$500, provided they have not paid a bonus to the State. 

Section 14. From each and every foreign Insurance Company, not chartered 
by this State, and transacting an insurance business herein, or agent thereof, and 
from each and every foreign banker or agent thereof, excepting those doing a 
life insurance exclusively, $1000. 

Section 15. From each and every foreign Insurance Company, not chartered 
by this State, and transacting a life insurance business exclusively, a tax of ten 
per cent. on the gross amount of premiums earned each year. 

Section — provides, that in addition to the tax, a penalty not less than $250, 
nor more than $1000, shall be imposed for non-compliance. 

The issue has been raised to test the constitutionality of this law, both as the 
same may be considered affected by the Constitution of the United States, and 
that of the State.of Louisiana, the former,in the second section of the fourth 
article, providing that, “ the citizens of each State shall be entitled to all the 
privileges and immunities of citizens in the several States,” and the latter by the 


, 128d Article, providing that “Taxation shall be equal and uniform throughout 


the State. All property on which taxes may be levied in this State, shall be 
taxed in proportion to its value, to be ascertained by law. No one species of 
property shall be taxed higher than another species of property of equal 
value, on which taxes shall be levied; the Legislature shall have power 
to levy an income tax, and to tax all persons pursuing any occupation, trade 
or profession.” 
We oppose the right of the State to exact from us a larger contribution than 
that imposed on our occupation as a class—and we oppose this right upon the 
nd that we are taxed under the latter clause of the article cited, which au- 
thorizes a tax on persons pursuing trades; that this clause is controlled by that 
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which calls for equality in taxation, and that when the Legislature undertakes to 
make our liability depend upon accidents other than the value and species of the 
property subject to taxation, or the nature of the trade, she transcends the pow- 
er delegated by the Constitution in this behalf, and that the tax is to this extent 
void. 

This being premised, we will proceed to examine how far the authorities bear 
us out in our position. 

The Supreme Court in the Louisville Railroal Company v. Letson, 2 Howard, 
p. 558, in which it was attempted to set aside the jurisdiction of the Federal 
Court, on the plea that stockholders of the institution were not citizens of the 
State in which the suit was brought, uses the following language : “ But there is 
a broader ground upon which we desire to be understood, upon which we alto- 
gether rest our present judgment.” 

“In the Bank v. Devaux, the case most relied upon by the plaintiffs in error, 
this ideal existence is considered as an inhabitant when the general spirit and 
purposes of law requires it.” “If it be so for the purposes of taxation, why is 
it not so for the purposes of a suit in the Cireuit Court of the United States.” 

In the Providence Bank v. Billings, 4 Peters, 562, Chief Justice Marshal says : 
“The great object of incorporation is to bestow the character and properties of 
individuality on a collective and changing body of men.” 

In the Bank of Augusta v. Earle, 13 Peters, the court held, the following doe- 
trine, p.528. ‘It is very true that a corporation can have no legal existence out 
of the State boundaries of the sovereignty by which it was created.” “ But al- 
though it must live and have its being in that State only, yet it does not by any 
means follow that its existence will not be recognized in other places.” 

“ The comity thus extended to other countries is no impeachment of sovereign- 
ty. It is the voluntary act of the nation by which it is offered, and is inadmis- 
sable when contrary to its policy or jurisprudence, or its interests.” 

It is nothing more than the admission of the existence of an artificial per- 
son, created by the law of another State, and clothed with the power of mak- 
ing certain contracts. It is but the usual comity of recognizing the laws of 
another State.” 

In common with the cases cited, and a multitude of others, this case estab- 
lishes our position, that a corporation, foreign or domestic, is, in the contem- 
plation of the law, a person. ns rationis. Persone vice fungitur. 

So far, then, as the companies or agencies incorporated by our sister States 
are concerned, we say that the law is in violation of the Constitution of the 
United States, which, in the article cited, provides that “ the citizens of each 
State shall be entitled to all the privileges and immunities of citizens in the 
several States.” 

The meaning of this article has been explained by Mr. Justice Washington, 
in Corfield v. Coryell, 4 Wash. C. C. R. 330; and we again have to request 
the attention of the court to this exposition. ‘“ The enquiry is, what are the 
privileges and immunities of citizens in the several States? ‘* What these fun- 
damental principles are, it would perhaps be more tedious than difficult to 
enumerate. They may be comprehended under the following general heads” — 
and inter alii ‘exemption from higher taxes or impositions than are paid by 
the other citizens of the State. 

When. then, the Legislature of this State says that insurance companies 
chartered. by this State shall pay five hundred dollars tax, and those chartered 
by other sovereignties, our sister State included, when acting through their 
officers, shall pay one thousand, does she not in other words say, that the citi- 
zens of this State shall be entitled to privileges and immunities from which 
they exclude the citizens of other States? Is this an exemption from higher 
taxes or impositions than are paid by the other citizens of this State? The 
Legislature has recognized the comity which admits the corporation to exist 
within the State, and has taxed it, as she had a right to do; but she has done 
— and to-this extent we conceive it is most clear her legislation is without 
effect. 

The only case we have found directly militating against the position we have 
taken, is that of the Commonwealth y. Milton, 12 Ben Munroe, in which the 
Court differs from Mr. Justice Washington, in the views he takes of the privil- 
eges and immunities referred to in the Constitution of the United States, argues 
a point conceded, that the charters of foreign corporations have no effect further 
than-comity permits, and concludes that there is nothing in the Constitution of 
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the United States or in that of Kentucky which prevents the distinction in that 
State against which we are striving here. To the which we would reply—that 
we think Mr. Justice Washington takes by far the most correct and liberal 
‘view of the federal intendment, and that although from an expression in the 
opinion now referred to, one would infer that a provision similar to that in the 

nstitution of Louisiana, was in that of Kentucky, it is not so. We have 
carefully examined that of 1799, ard the one now in force, and have ascertain- 
ed that the provision is in neither. 

In Wiley v. Palmer, 14 Alabama, R. 627, the whole doctrine is reviewed, 
and it was decided that an act imposing a tax of two dollars on all slaves, the 
property of non-residents, and one-half the amount on the slaves of residents, 
was in contravention of the second section of the Federal Constitution, was 
void, and that th» tax pro tanto could not be collected. 

But apart from the ground we have been examining, and which would, of 
course, prote:t only those charters which were granted by the several States, 
we have to urge the restrictions upon taxation in our own Constitution, which 
we have already set out, and which we conceive, it is clear, would cover all the 
charters, whether strictly foreign or emanating from State sovereignties. 

We are not at all disposed to do battle with the abstract right inherent in all 
governments to tax the subject, but, on the contrary, however annoyed by its 
practical illustration, concede in full the right as a necessary element, without 
which government could not possibly exist. But there is a wide difference be- 
tween this power as it exists in the rule of an Indian Raja and in the govern- 
ment of the State of Louisiana. With the former it is absolute; with the lat- 
ter, it is conceded by the party to be taxed, coupled with conditions, and the . 
right to tax is to be executed as the dictating power has provided. 

Now what has the Constitution said upon this subject. It says: 

Taxation shall be equal and uniform throughout the State. 

All property on which taxes may be levied in this State, shall be taxed in 
proportion to its value. 

0 one species of property shall be taxed higher than another species of 
property of equal value, on which taxes shall be levied. 

The Legislature shall have power to levy an income tax, and to tax all per- 
sons pursuing any occupation, trade or profession. 

Now, surely, when the Constitution so carefully provides in its enunciation 
of the general principle of taxation, and in the taxation referred to in the 
second and third clauses of the Article, that it shall be equal, it cannot be con- 
tended that the taxation contemplated in the two last clauses should be exempt 
from the like condition :—That all taxation shall be equal. 

That all taxes on houses, slaves and every kind of property shall be equal. 

But that taxes on income or occupations shall or may be unequal. 

It would be hard, it seems to us, to escape the syllogism which would subject 
the latter like the former, to the same rules of equality. 

It is no answer to the difficulty to say that this condition is stipulated in 
favor of the citizens of the State, and that we are no parties to it. We say the 
Legislature has no power to impose a tax but on the basis stipulated, when 
we are cal'ed upon to pay, we have the right in common with the world, to ask 
with Shylock: 

“Ts it so nominated in the bond?” 
and that if the form in which the tax is levied be not found therein we are not 
bound to pay it. 

We have no objection to urge against the tax imposed, so long as all insur- 
ance companies are called upon to pay it; but we do object to pay five thous- 
and dollars for the privilege of carrying on a trade or occupation which our 
neighbor is allowed to follow on the payment of five hundred; and we object 
to it, because we think the Legislature exceeded the power delegated, in im- 
posing upon us this obligation. 

In the Portland Bank v. Althorp, 12 Mass., 259, the court says: “Taxes of 
this sort must, undoubtedly, be equal: that is, they must operate upon all per- 
sons who exercise the employment which is so taxed.” 

That the provision in the Constitution of Louisiana is the idle enunciation of 
a principle which is elementary in the right to tax, may surely admit of doubt. 
We doubt that this principle is elementary. It certainly is not universally so, 
nor is it clear that it is so even where constitutional government is the taxing 
power. In LeBreton v. Morgan, 4 U. S., 142, Judge Porter says: “The Con- 





NEW ORLEANS, MAY, 1855. 


stitution of this State having affixed no limits to the exercise of the power of 
taxation bv the Legislature, it is difficult to suppose evén a case in which the 
exercise of that power could be considered unconstitutional, or properly be- 
come the subject of judicial interference.” 

In Oakey v. Mayor et al., 1 La., p. 1, the same Judge citing the Massachu- 
setts case, we have ourselves already cited, says: “In our Constitution there 
is no such provision as that then existing in Massachusetts, which required the 
Legislature to levy proportionate taxes.” 

In the State v. A. M. Nathan, 12 Robinson, 332, a suit instituted to test the 
constitutionality of a tax on money and exchange brokers imposed by the 
Legislature in the year 1842, Judge Martin says: “‘The General Assembly of 
this State is vested with all the legislative powers, even including that of un- 
equal and partial taxation, although the State Constitution does not grant it in 
express terms. Its attributes differ in this respect from those of Congress, 
which are limited to those actually granted.” 

This was the judicial interpretation of the Constitution, and the power of 
the Legislature, in reference to taxation, anterior to the amendments adopted 
by the Convention, which qualified and curtailed the authority of the Legisla- 
ture in this behalf. It is surely fair to infer, that the article upon which our 
objection is grounded was instituted, not as the mere enunciation of these im- 
perial prerogatives, but with the express view to their curtailment. 

In the Second Municipality v. Duncan, 2 Ann., 183, the Supreme Court 
held that this change did not affect municipal taxation, and says, “ Nor, does 
it follow, that because article 127 of the Constitution does not apply to muni- 
cipal taxes, the right to lay taxes is arbitrary and without restraint? That 
right is always limited by the principles on which our institutions are founded, 
and which the Constitution recognizes as sacred. The Supreme Court of Ken- 
tucky, in the case of the City of Louisville v. McQuillan’s Heirs, 6 Dana, 516, 
in answer to an argument pressed at bar, that the right of the city to tax was 
unlimited, has presented this subject in a very clear light. ‘“ Amongst these 
political ends and principles, equality, as far as practicable, and security of pro- 
perty against irresponsible power, are eminently conspicuous in our State Con- 
stitution. Although there may be a discrimination in the subjects of taxation, 
still persons in the same class, and property of the same kind, must generally 
be subjected alike to the same common burthen.” 

In Lafayette v. Cummins, 3 An., 674, the court says—“ The Statute of 1846 
(authorizing the City Council of Lafayette to tax) imports no prohibition of 
discrimination on the objects of taxation, which is an administrative question 
of great importance; and where the tax is laid on persons in the same class, 
that is, all those exercising certain trades, occupations, or professions, we know 
of no instance in which it has been held otherwise than legal and valid.” 

In the case, Succession of Benjamin Poydras de Lalande, OpinionBook, No. 
23, p. 592, this Court lays down the following doctrine as applicable to the ar- 
ticle in the Constitution of this State. “The rule proclaimed in this article is but 
the reiteration of a great fundamental principle, which lies at the foundation of 
all well-organized governments. Taxation must be uniform and equal; and 
while we are disposed to give to it its fullest force and effect, we are unable to 
discover in what it is repugnant either to the act of 1842, or the act of 1850. 
To be uniform, taxation need not be universal; certain objects may be made its 
subjects, and others may be exempted from its operation ; certain occupations 
may be taxed for a greater amount, and others for a less; but as between the 
subjects of taxation in the same class, there must be an equality.” 

A review of the foregoing cases would show that whilst the taxing power prior 
to the Constitution of 1845 was considered untrammeled by constitutional re- 
straint, a certain political convenience, derived from sources assumed and as- 
serted to exist, though somewhat mythic in their nature and difficult to find, 
restrained this power withia due and proper limits, and that the system we 
insist upon, taxation by classification, was even then the admitted rule. If this 
be so, it is surely made more imperative by our amendment, which textually 
provides that this principle shall he observed. 

Is it observed when taxation is imposed, not with reference to occupation, 
trade or profession, but to accident, creating subdivisions which might be estab- 
lished to any extent at the caprice of the Legislature ? 
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We are utterly ata loss to find either reason or policy to warrant the dis- 
tinction established by the statute. ‘The enormous amounts insured at such 
moments are covered by re-insurance, and the policy, if opened in an office 
chartered by the State, is divided amongst all who are willing to take a part, 
and in whose ability to pay, in case of loss, the original insurer has sufficient 
confidence. The history of the past has shown how rare it is that insurance 
offices eventually end in profit to the stockholders, and the attempt to drive 
from the city all insurers other than one or two pet institutions chartered by 
the State, would but accelerate the fate of those whose interests the move was 
intended to cover and protect. Merchants want not only to insure, but to be 
paid when loss occurs, and it needs but a slight acquaintance with the nature 
of the business here, to feel satisfied that the burning of a press would, but for 
the division of risk referred to, drive the strongest into bankruptcy. 


Bucuanay, J. This is a suit for one thousand dollars tax on a foreign insurance 
company not chartered by this State, and transacting business therein. The tax 
is imposed under an Act of the Legislature, approved 30th April, 1853. It is 
resisted on the ground that the same statute imposes a tax of but five hundred 
dollars upon an insurance company incorporated by the laws of this State, and 
transacting business therein. The defendant contends that the distinction made 
between these two classes of insurance companies, is a violation of Article 123 
of the State Constitution, which declares that taxation shall be equal and uniform 
throughout the State. ; 

The provision of the Constitution relied upon by defendant has not deprived 
the Legislature of the power of dividing the objects of taxation into classes. It 
merely obliges the Legislature to impose an equal burden upon all those who 
find themselves in the same class. Now, the class of insurance offices liable to 
the thousand dollar tax under the statute in question is entirely different from 
that which is liable to the five hundred dollar tax. If this State has thought fit 
to recognize foreign charters of incorporation to the extent of permitting foreign 
corporations to transact business in their corporate name, through agents, within 
our limits, the Legislature had an undoubted right to attach what conditions it _ 
thought fit to the privilege. It is a mere confusion of ideas to put those foreign 
corporations on the same footing with corporations which are the creatures of | 
our own State laws, from the simple fact of their being alike corporations. It is 
equally unsound to claim for them the personal and constitutional rights of the 
citizens of the several States throughout the Union. Commonwealth v. Milton, 
12 Ky. Rep. 212. 

Judgment affirmed, with costs. 





——— — — — ees 


Tue Srare v. Ocpen, Agent, &c. 


Arrest from the Second District Court of New Orleans, Lea, J. 


Bucuanan, J. The only difference between this case and that of the State v. 
Lathrop, just decided, is, that the corporation which is defendant in this suit is an 
English corporation, whereas the other was chartered by one of the States of 
the Union. The reasons for that judgment, with this change, will apply to the 
present case. 

Judgment affirmed, with costs. 
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V. W. Txompson v. New Orteans & Carrotron R. R. Company. 


A corporation is liable for damage occasioned by the employee of their stewards. 


PPEAL from the Fifth District Court of New Orleans. 
Roselius, for plaintiff. Benjamin, Bradford & Finney, for defendants. 

Vooruies, J. This is an action by the plaintiff to recover the sum of $850, 
the value of his carriage, alleged to have been destroyed by the negligence, 
imprudence or want of skill of the driver of an omnibus, belonging to the de- 
fendants, in running against said carriage as it was standing in Chartres street. 

The case has been pending since July, 1838, and now comes up on appeal 
before this Court for the third time. 

On the first appeal, the Court in remanding the case, observed: ‘“ The evi- 
dence satisfies us that it was an act of gross negligence; the jury gave $800 
damages; and we should not hesitate to affirm the judgment rendered on the 
verdict, if the evidence had made it probable that the omnibus was the property 
of the defendants.” It was also decided by the Court, that the defendants 
would be bound if the damages were caused by the negligence or want of skill 
in the driver, or the vicious temper of the horses, if the horses belonged to 
them, or the driver was in their service; and that under Article 2299 of the 
Civil Code, the responsibility of a master or employee was not limited to cases 
where he might have prevented the act which caused the damage, &c. See 
1R. R. 178. 

The second appeal came up on a bill of exceptions, to the opinion of the Dis- 
trict Judge in excluding evidence offered by the defendants to show, that the 
railroad establishment, with its movables and dependencies, including its 
omnibuses, was leased to two individuals for a term of years. The evidence 
was held to be admissible under the pleadings, and the case ordered to be re- 
manded, with directions to the District Judge to admit the same. See 4 Ann. 
262. 

The plaintiff is appellant from a judgment rendered against him on the last 
trial. 

The only question left in this case for our consideration, is one exclusively of 
fact. 

The District Judge was satisfied from the evidence that the driver of the 
omnibus, by which the plaintiff's carriage was destroyed, was not at the time 
an employee of the defendants, but of Harper & Merrick, as lessees of said 
defendants. It is shown by the testimony of one of the witnesses for the de- 
fendants, that ‘the driver cf the omnibus said to have broken the carriage of 
plaintiff, was employed and paid by Harper & Merrick, and the omnibus was 
entirely under their control. From a careful examination of the contract of 
lease between the defendants and Harper & Merrick, and the testimony 
on the record, we are satisfied that the Judge @ quo did not err in his conclu- 
sion. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be affirmed with costs in both courts. 
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Same Case on a Re-Hearine. 


POFFORD, J. Upon a re-examination of this case, we are convinced that 

the Railroad Company, by its settlement with Harper & Merrick, as stewards 

of the Company, precluded itself from denying their agency. The Company is, 
therefore, liable. 

By a clause in the authentic act, which is styled a lease, Harper & Merrick 
made themselves responsible for all loss and damages which might result from 
the incompetency, neglect, bad management or mal-administration of the per- 
sons employed by them, whether such loss or damage should arise from acci- 
dents on the road or otherwise, or from any matter connected with the estab- 
lishments. 

Perhaps, under this stipulation, the plaintiff might have sued Harper & 
Merrick ; certainly the Company could have called them in warranty. 

But this fact does not destroy the right of the plaintiff to call upon the Com- 
pany to repair the damage occasioned by an employee of persons with whom 


they have settled, and to whom they have paid a stipulated salary, as their 


stewards. 

It is, therefore, ordered that the judgment heretofore rendered in this cause, 
be set aside; it is further ordered and decreed that the judgment of the District 
Court be reversed, and that the plaintiff recover from the defendants the sum of 
eight hundred dollars, with legal interest thereon, from the day of judicial de- 
mand until paid, and costs in both Courts. 

Mr. C. J. Surext, having been of counsel for defendants, declined sitting in 

- this cause, 
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A. Beatty, Syndic v. J. A. Scuppay. 


On the 29th of May, 1851, 8. deposited $8S3 with M.,a private banker, who, at the time, held the 
note of 8. for $735. M. absconded, leaving a letter in which he transferred to 8. his note to cover 
his deposit. The syndic of M. sued §. on the note; 8. plead the deposit in compensation, and the 
question was whether the syndic had a right torecover from defendant the whole amount ef his 
note, leaving defendant to come in and receive his dividend, with the other creditors, or whether 
the defendant’s note should be declared to be compensated and extinguished by the amount of the 
deposit, Held, that the plea of compensation should be sustained. 


. 4 PPEAL from the District Court of Lafourche, Sterling, J. 
J. 0. & A. Beatty, for plaintiff. 
F. 8. Goode, for defendant and appellant: 


The proceedings against Marchais were based on Sec. 48, B. & C., Dig. page 
496, which gives to creditors, in case their debtor absconds, the right of seques- 
trating his eftects and putting themselves into possession. This is the sole ob- 
ject of the law, it merely affords to creditors a relief, and points out the way 
by which they can be paid. Not one word is said of the debtor having com- 
mitted an act of bankruptcy, in which respect it is entirely different from the 
English and French laws on the same subject. See Code of Commerce, 441, 
449, 6G.,4c¢., 168.3. There is no decision by our Supreme Court to the 
point, but I would refer to the following authorities as favoring our position; 
that it is only by the cession that the situation of parties is fixed. 9M. 625, 







+4 0Om 


















NEW ORLEANS, MAY, 1855. 


10 M. 448; 5 M. 618; 7 Rob. 162; 2 N.S. 26;5 A. 274; 1 M. 198, 194, 207; 2 L. 
854; 3 A. 449; B. & C. Dig. Insolvent Law, sec. 16 and 19, page 488, sec. 9, 
22, 24, 87, 48, 44; 2 L. 418; C. C. 3323, 3326, 1979, and seq.; 3 M. 94, 386; 7 
M. 30; 7 L. 62; Hen. Dig. page 727, seq.; 8 L. 585, 6 N. S. 66. 

The doctrine for which the syndic contends would force upon us the English 
law in regard to relation in matters of bankruptcy, which isthe creature of 
positive law and which meets with no encouragement from the English Courts. 
See Bacon’s Abridgement, vol. 1, page 747. This Court has said in 4 A. 356, 
that there is no such thing in our law as relation in mutters of bankruptcy, 
and that case goes so far as to say, that the debtor is still at liberty to contract 
even after the commencement of proceedings. Even under the English law 
compensation would be allowed in this case. See Comyn’s Digest, vol. 2, page 
130, and note. See 1 Atk. 231. Where the demand arises upon a bond pay- 
able unconditionally on a day certain, but not due until after bankruptcy, it 
may be set off against a debt due to the bankrupt at the time of bankruptcy. 
See Bacon’s Abridgement, vol. 1, page 761, 762 and 763. 


Oapen, J. (Stuveit, C. J. absent.) The plaintiff, representing the creditors of 
Prosper Marchais is the holder of the defendant's note for $735, dated Jan. 1st, 
1851. The defendant had a claim of $883 70 against Marchais, for that 
amount deposited by the defendant with Marchais, on the 29th of May, 1851. 
Marchais was, at the time of the deposit, a private banker in the town of Thib- 
odauxville, and was the holder of defendant’s note, made payable to his, Mar- 
chais’ order, one year after the date. Marchais absconded in June, 1851, before 
the maturity of defendant's note, leaving a letter, which was discovered a long 
time afterwards, in which he makes a transfer to the defendants of his note, 
now sued on, to cover the deposit. The note was not delivered up, and the de- 
fendant being now sucd on it, pleads the amount of this deposit in compensation. 
It is not denied that Marchais used the money deposited with him, and that he 
left the country totally insolvent. The question now is whether the syndic has 
a right to recover from defendant the whole amount of his note, and leaving 
the defendant to come in and receive his dividend with the other creditors for 
the deposits, or whether the defendant's plea should be sustained and his note 
declared to be compensated and extinguished by the amount of the deposits. 
It will be admitted by every one, that under the circumstances, it would be ex- 
tremely inequitable to compel the defendant to pay his note, and receive only 
such portion of his deposit as might be allotted to him, on a pro rata distribu- 
tion of the insolvent’s effects. This effect, however, it is contended, must be 
produced by the law applicable to the case. Let us see what that law is. It 
is not under the general rule of law on this subject, that such a right can be 
claimed. The rule is, that when two parties are indebted to each other, there 
takes place a compensation between them, that extinguishes both debts. This 
rule is subject to the modification, that to produce this effect by the mere ope- 
ration of law, the two debts must be equally liquidated and equally demandable. 
Arts. C. C. 2203, 2204, 2205. Exceptions to the rule are then laid down, and Art., 
2207 excepts from the operation of it a demand of restitution of a deposit and 
of a loan for use. The argument then, to support the pretensions of the plain- 
tiff, is this,—that the debt due by Marchais to the defendant being of a more 
sacred character, and the law, from a peculiar regard to it, and with the view of 
protecting it, having declared that it should be exempted from the operation of 
a rule which would enable the depositor to withhold the thing deposited with 
him on pretence of a debt due to him by the depositor, the consequences therefore 
must rigorously ensue, of depriving the depositor himself of all benefit to be 
derived from the general rule under which, in the present case, if bis debt had 
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been of a character of inferior dignity in the eye of the law, he might have es- 
caped a loss. A construction of the law which leads to such a result, cannot 
be a sound one. The maxims “cessante ratione, cessat et ipse lex” is 
equally applicable to the exception as to the rule of Jaw itself. When the de- 
positary has used the money deposited with him and has become a bankrupt 
what reason can exist for giving effect to an exception to a general rule of law, 
when, by doing so, the creditor in whose favor the exception was established, 
will be placed in a more unfavorable position than he would have been without 
the exception in his favor. 

In the case of Breed v. Purvis, Wood & Co.,7 An. 53, when an attempt 
was made to plead compensation against an irregular deposit, on the ground 
that Art. 2927, which prohibits the retention of things deposited on the 
plea of compensation, applied exclusively to the case of a real deposit Justice 
Rost used the following language: ‘This view is inconsistent with the theory 
of compensation under the civil law; compensation was then considered as an 
equitable remedy, and never took place when it would have been against good 
conscience.” It would be equally inconsistent with the theory to refuse to al- 
low compensation to be pleaded by the depositor in a case like this, for it 
would be against good conscience, that the creditors of Marchais should be paid 


a dividend out of money which Marchais himself would have had no right to 


exact from the defendant. There can be no doubt that the defendant would 
have had the right if sued by Marchais to have pleaded compensation by way 
of exception. Toullier recognizes this right. He says, ‘“ Comme ce privilége 
n’est établi qu’en faveur de ce dernier, il peut opposer la compensation, s’il le 
juge & propos, parce qu’on peut toujours renoncer au droit introduit en sa 
faveur, et elle s’opére du moment o@ il la propose. Vous avez déposé chez 
moi une somme de 3,000 fr., j’hérite de mon pére, 4 qui vous devez une somme 
de 3,000 fr., produisant des intéréts; la compensation de ces deux sommes 
liquides ne se fait pas ipso jure, du jour de la mort de mon pére; époque 4 la- 
quelle js suis devenu votre créancier; mais si je vous demande la somme que 
vous deviez & mon pére, avec les intéréts, et que vous m’opposiez en compen- 
sation la somme que vous avez déposée chez moi, la compensation s’opérera, 
exceptionis ope, du jour ot vous me l’aurez opposée, et les intéréts cesseront de 
Jaméme époque, et non auparavant, parce que ce n’est qu’A cette époque que 
j'ai eu la liberté de disposer de vos fonds.” Toullier, de contrats et obligations, 
vol. 4th, compensation et reconvention, Tit. 3, sec. 4, and p. 346. As the priv- 
ilege is established only in favor of the depositor, he may plead the compensa- 
tion, if he pleases, because a person may always renounce a right introduced 
in his favor. He states the following case as illustrating the principle: “ You 
deposited with me.the sum of 3000 fr., I inherit from my father, to whom you 
owed the sum of 3000 fr., bearing interest ; the compensation of these two li- 
quidated sums is not made ipso jure from the day of the death of my father, 
the period at which 1 became your creditor; but if I demand of you the sum 
which you owed to my father, with the interest, and you plead against me in 
compensation the sum which you deposited with me, the compensation will 
take effect exceptionis ope from the day you pleaded it, and the interest will 
cease from the same period, and not before, because it is only at this period that 
I had the liberty to dispose of your funds.” He applies the rule here to the 
case of areal deposit. It is not evident that in case of an irregular deposit the 
same rule would apply, and that the plea would take effect from the time that 
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the depositary’was in default by refusing to return the deposit and that the in- 
terest would cease to run from that date on the debt due to the depositary. 
Marchais must be considered as in default from the time he absconded, be- 
cause it was not afterwards in the power of the defendant to demand the res- 
titution of his deposit; the creditors can exercise no greater right under the 
final surrender than Marchais himself could have exercised, and the plea of 
compensation is an effectual bar to any recovery, because, from the period 
of Marchais’ default he was without any right whatever to maintain an action 
cn the note which the defendant had executed in his favor. 

Toullier loco citato p. 381, in treating of the principles regulating compensa- 
tion in cases of bankruptcy, observes: 

“La compensation opérée, méme 4 son insu, en faveur de celui qui est en 
méme temps créancier et débiteur du failli, conserve tout son effet aprés la fail- 
lite ; nul doute sur ce point. 

Mais la compensation n’est point admise en faveur de celui qui, étant créancier 
ou débiteur du failli avant]’ouverture de la faillite, est devenu depuis son débi- 
teur ou son créancier, de quelque maniére que ce soit. Car cette compensation 
porterait préjudice aux droits acquis par les autres créanciers, ce que ne per- 
mettent ni l’equité ni la loi.” 

“The compensation effected in favor of a person who was at the same time 
creditor and debtor of the bankrupt, even without the knowledge of the former, 
keeps all its effect after the failure; there is no doubt on this point, but com- 
pensation is not admitted in favor of him, who being a creditor or debtor of the 
bankrupt before the opening of the bankruptcy, becomes afterwards, his debtor 
or creditor, in any manner whatever, for this compensation would prejudice the 
right acquired by the other creditors, which neither justice nor the law per- 
mits.” The equity of the rule on this subject requires that the rights and ob- 
ligations of all those who have had dealings with the bankrupt, should be so far 
unaffected by the bankruptcy, that no claims should be enforced either for or 
against the creditors of the bankrupt which might not equally have beep en- 
forced for or against the bankrupt himself. : 

Marchais himself could not have recovered on the note sued on in opposition to 
the plea of compensation set up, and the syndics of his creditors is equally 
without right te maintain this action. 

It is therefore ordered and adjudged that the judgment of the Court below be 
reversed, and that there be judgment in favor of defendant with costs in both 
Courts. 

Mr. Justice Voornies and Mr. Justice Buchanan, concurring. 

Sporrorp, J. I think it manifest that compensation never took place by the 
mere operation of law, which is the only species of compensation treated of in 
the Civil Code. 

It seems to be conceded by the parties that both debts are liquidated. But 
the fact that one of them was an irregular deposit, whilst the other was an or- 
dinary debt, was an obstacle to their mutual extinguishment by the effect of 
the law. C. C. 2207, 2927; Bloodworth v. Jacobs,2 Ann. 27; Breed vy. Pur- 
vis, Wood & Co., 7 An. 85; C. N. 1293; 4 Marcadé, No. 830. 

But for the purpose of avoiding a circuity of actions and speeding the admin- 
istration of justice, the courts allow another species of compensation styled 
compensation facultative by the French civilians, and compensation by way of 
exception with us. Marcadé illustrates the distinction between these two kinds 
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of compensation by the following example: ‘Si vous me devez tel cheval dé- 
terminé et que je vous doive un cheval en général, la compensation légale n'est 
pas possible, puisque les objets des deux dettes ne sont pas exactement fongi- 
bles, et que je ne puis pas étre contraint 4 garder le cheval quelconque que je 
vous dois, en place du cheval déterminé que vous me devez; mais si, sur la pour- 
suite que vous dirigez contre moi je déclare que c’est précisément le cheval que 
vous me devez que j’entends vous livrer, les deux dettes se trouveront immé- 
diatement compensées; ce sera comme si j’avais regu réellement le cheval par 
vous dd et que je vous l’eusse livré ensuite.” Explication du Code Civil, Tome 
IV., No. 851. 

In like manner, one who makes an. irregular deposit of money, when sued by 
his depositary for an ordinary debt, may waive the exception introduced in his 
favor by the law, and say to the plaintiff, “ take the money I have deposited 
with you and pay yourself.” 

The defence would undoubtedly be good here, if Marchais himself were the 
plaintiff. 

But can the defendant exercise this option after the failure of Marchais, 
whereby his assets, including the note sued on, vested in the mass of the cre- 
ditors for the purpose of distribution? Let it be observed that the defence is 
not intrinsic to the debt. There is no connection whatever between the two 
demands, and they are not compensable ipso jure ; moreover, compensation by 
way of exception is nct retroactive, but takes effect only from the filing of the 
plea. 

On the one side, we meet the general rule of our law, that the rights of the 
creditors are fixed by the failure, and, therefore, no one in the concurso should 
be allowed to profit at the expense of the others by his own voluntary act after 
the insolvency is judicially declared. 

On the other hand, it seems inequitable that a creditor who is at the same 
time a debtor of the insolvent, should be deprived, by the failure, of the benefit 
of any pleas which he might, at his option, have urged against the insolvent 
himself before the commencement of the insolvent proceedings. 

The doctrine of set-off by way of exception, seems to have been liberally in- 
terpreted by the courts in all countries where it prevails. 

For these considerations, I concur in the judgment pronounced in the present 
case. 
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Peters & Mittarp v. Mrs. C. Tory. 


A friend of Mrs. 7oby, whose husband was in embarrassed circumstances, advanced money to invest 
for her benefit. Some portion of the money thus advanced was appropriated to the purchase of 
the property which has given rise to this suit, some of it was appropriated toits improvement. The 
title to the property was taken in the name of Lockett, but for many years Mrs. Joby and her 
family resided on .it, and she, to all appearances, was the owner. Lockett set up a claim against 
Mrs. Toby for rent, she disputed the claim and he denied her title, which was, at once made the sub- 
ject of litigation betweenthem. ‘he Court sustained Mrs. Joby. The present plaintiffs, having 

recovered a judgment against Lockett, and having recorded it, before the decree in favor of Mrs. 

Toby in the suit for the property was rendered, brought the present action against Mrs. Toby, al- 

leging that they had, by virtue of their recorded judgment, while the title stood in Lockets’ name, 
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&@ mortgage to secure the payment of their debt. But it appearing that plaintiffs were always 
aware of the true situation of the parties in relation to the ownership of the property, and as it did 
not appear that plaintiffs credited Lockett upon the strength of his apparent ownership ; it was 
held that Mrs. Zoby’s title was not affected by the mortgage of the plaintiffs against Lockett. 


) ena from the District Court of Jefferson, Clarke, J. 
O. Roselius, for plaintiff and appellant. R. N. Ogden, for defendant, 

Bucnanan, J. This proceeding has the form of an hypothecary action, in- 
stituted in the via ordinaria after ten days previous demand of defendant to 
pay a judicial mortgage held by the plaintiffs against one Henry Lockett, and 
which they pretend bears upon property in the possession of the defendant. 

The petition, after stating that plaintiffs had obtained judgment against 
Lockett in the First District Court of New Orleans, allege that their judgment 
was recorded in the parish of Jefferson on the 18th May, 1848, at which time 

Lockett held a written title to certain real estate situated in said parish and 
particularly described ; which real estate, says the petition, has, since the re- 
cording of said judgment, been decreed by the judgment of the District Court, 
affirmed by the Supreme Court, to belong to defendant, who occupies the same. 

The defendant pleaded besides the general issue, that the property described 
in the petition was and always had been occupied by himself, and had never 
been liable to the judgment of plaintiffs against Lockett; that although Lockett 
had held a written title to said property, yet the plaintiffs had always been 
aware that Lockett never had either the possession or ownership of the same, 
but that it really and truly belonged to defendant; and that the judgment in 
the suit of Zoby v. Lockett, referred to in plaintiffs’ petition, had not confer- 
red any new title upon defendant, but only recognized and decreed that she 
had always been the real owner of said property. 

From these pleadings it appears that plaintiffs have no claim against de- 
fendant directly, but only in virtue of a recorded judgment against Lockett. 
They are seeking to render property which they acknowledge to be in the oc- 
cupancy of defendant, and to belong to defendant, liable in satisfaction of their 
judgment against Lockett. 

The plaintiffs do not pretend that the property now belongs in reality to 
Lockett. They do not allege any error, fraud, collusion, or other nullity in the 
judgment by which, (to quote the language of their petition) “said square, 
buildings and improvements, have been decreed to belong to Madame Clemence 
Toby of said_parish of Jefferson, who occupies the same.” 

They appear to rely entirely upon the fact that the judgment in question was 
rendered since the recording, in the parish of Jefferson, of their own judgment 
against Lockett. 

To this the defendant replies, “ true it is, my judgment against Lockett was 
rendered after the 18th May, 1848. But that judgment conferred no new title 
on me. It merely recognized a précxisting title in me, not derived from Lockett, 
but adverse to his pretended title; which by the same judgment was pro- 
nounced to have no effect or validity.” 

The record of the suit of Henry Lockett v. C. Toby, was offered by -defend- 
ant and received in evidence without objection. From this record it ap- 
pears that Lockett having instituted a suit against Mrs. Joby before a Justice of 
the Peace, in the parish of Jefferson, claiming rent for the premises in question 
Mrs. Toby sued out an injunction in the District Court, for the parish of Jeffer- 
son, on the 5th January, 1850, denying Lockett’s title to the property, and al- 
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leging that the Justice of the Peace was without jurisdiction to try-the title to 
real estate ; professing at the same time her willingness to try the question of 
title to said property in a regular petitory action, before a Court of competent 
jurisdiction. 

In answer to this petition Henry Lockett, assuming the character of plaintiff 
in a petitory action, claimed the property in question as belonging to himself 
in virtue of a purchase by authentic act from William McCauley on the 2d No- 
vember, 1838 ; and prayed for citation and for a julgment against Mrs. Toby, 
decreeing him (Lockett) to be the owner of the property, to be put in posses- 
sion of the same, and to recover of defendant one thousand dollars damages 
for her alleged detention of the same. To thisdemard \'rs. Jody joined issue, 
and answered, alleging that the purchase made by Lockett on the 2d Nov. 1888, 
from William Mc Cawley, although made in his own name, was in reality made for 
Mrs. Toby, and paid for with her money ; that Lockett was the trustee of her, 
Mrs. Toby, and never the real owner of the property ; that she had made large 
and valuable improvements on the property ; that herself and family had re- 
sided thereon for ten years and upwards; that she had always been esteemed 
the owner, and recognized as such by Henry Lockett himself, until he brought 
the suit against her before the Justice of the Peace. 

Mrs. Toby's answer concludes by praying to be decreed the true and lawful 
owner of the property. 

Upon this issue the defendant had judgment, which, upon appeal, was af- 
firmed by the Supreme Court, as stated in plaintiffs’ petition. 

It is manifest from this examination of the record in question, that the de- 
fendant does not hold by a title derived from the judgment debtor of the plain- 
tiffs, but by a title adverse to his. The judgment in the case of Lockett v. Mre- 
Toby, has established the fact that Mrs. Zoby was the owner of the property 
in question, since November 2d, 1838; and we do not see how the creditors of 
Lockett can have greater rights upon the property than Lockett himself. The 
mortgage lien of plaintiffs in virtue of the registry of their judgment, necessa- 
rily depends upon the ownership of Lockett. This failing, the lien fails with 
it. If, indeed, it had been alleged and proved, that the suit and judgment be- 
tween Lockett and Mrs. Toby was collusive, the case would be different. If it 
even appeared that Peters & Millard had given Lockett credit on the strength 
of his apparent ownership of the land in question, an equity would have existed 
in favor of the plaintiffs, which the case is now far from presenting; for it is 
alleged by defendant, and has been proved to our satisfaction, that the plain- 
tiffs were always aware of the true situation of things in relation to the own- 
ership of this property. 

There cannot be a doubt that the circumstance of a person allowing another 
to hold the paper title of property of which he is the real owner and possessor 
is highly suspicious, and that the uniform current of decisions in this State has 
been to discouras ‘mulation, and to prevent the public registers from becom- 
ing a vehicle of falsehood and deception. For that purpose, the greatest lati- 
tude has been allowed to creditors and others interested, to show the real na- 
ture of conveyances made to their prejudice. But we look in this record in vain 
for any evidence of injury done to these plaintiffs by the imprudent and mis- 
placed confidence of the defendant in Mr. Lockett, as manifested by her suffer- 
ing her property to remain in the name of the latter for so many years. The 

account that defendant gives of her acquisition of this property is, that it was 
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purchased for her as a home, by means of a donation of funds made to her for §- P=rems 
that purpose by a friend, ani that soon after its purchase, it being entirely un- Tosr. 
improved, defendant’s husband commenced to build for her a dwelling house, 

and to make all necessary improvements upon it, paying for the same out of 

the said donation ; and one of the witnesses of defendant, Alexander Baggett, 

the builder of the house of defendant, on this property, confirms by his evi- 

. dence this allegation of the petition. He says that it was well understood by 

ee Mr. Peters, one of the plaintiffs, at the time the witness was building the house, 

that Mr. McKinney had furnished the funds for the purchase of the property 

and for the building, and that it was intended as a home for Mrs. Toby. Wit- 

ness understood that this fund was a gift from McKinney to Mrs. Toby. In 

these conversations (between the witness, Toby, Lockett and Peters) it was un- 

derstood that, as Mr. Joby had failed sometime before, the property was bought 

in the name of Lockett as a friend of the family, to protect it for Mrs. Toby from 

the creditors of her husband. Now in all this, itdoes not appear that any par- 

° ties had an interest adverse to the title of defendant, except the creditors of 

Toby. But no creditor of Toby has presented himself. There is neither 
allegation nor proof that Peters & Millard are creditors of Toby ; and if 

they were, the presumption of fraud is most strongly repelled, by the e 
circumstance that they were informed at the time that the purchase, though 

made in Lockett’s name, was made for Mrs. Zoby’s account. Nor does this 

witness, Baggett, stand alone. Francis Gasten, the confidential clerk and 
book-keeper of plaintiffs, a witness introduced by plaintiffs, and intimately ac- 

quainted with all the parties mentioned, proves that the property was always 

called and looked upon by the public, as Mrs. Zoby’s; and that he, himself, 

never heard that Lockett had any claim to it until the institution of the petito- 

ry action. Peters, Lockett and Toby, says this witness, were intimate friends. 

Upon this state of facts, we do not think that plaintiffs are entitled to main- 
tain this action, 

It is therefore adjudged and decreed, that there be judgment for defendant, 
with costs in both Courts. 

Sue, C. J. It is not alleged nor proved that at the date when plaintiffs 
became the creditors of Lockett and recorded theirgiudgment, or since, the le- 
gal title in Lockett was recorded ; which it is fairly’ deducible from evidence, 
admitted without objection, and while the District Judge believed, that at 
those dates, the equitable title then existing in Mrs. Toby and accompanied 
by long, open and notorious possession, was known to Peters. In consideration 
of above circumstances, I concur in the affirmance of the judgment. 
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J. M. Dupre v. Toe Executor or Bovtarp, f. w.c., et al. 


The Courts of Louisiana will not give effect to a marriage or to a marriage contract, entered into in 
France, between a free white person with a person of eolor. 
©. ©. 95, 152. 


PPEAL from the Third District Courtof New Orleans, Kennedy, J. 


The brief for plaintiff and appellant is not signed by counsel. G@raithe, for 
defendant. 


Sporrorp, J. We prefer to pass the details of this record in silence. 
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It will suffice to say that they illustrate the wisdom of that Article in our 
Code, which strikes with nullity the marriage of a free white person with a per- 
son of color. ©. C. 95. 

Whatever validity might be attached in France to the singular marriage con- 
tract, and subsequent unnatural alliance there celebrated between the plaintiff 
and the deceased testatrix, it is plain that, under the facts in evidence, the 
Courts of Louisiana cannot give effect to these acts, without sanctioning 
an evasion of the laws, and setting at naught the deliberate policy of the 
State. 

The history of the relations between these parties, since they returned to 
their Louisiana domicil, furnishes another reason for a summary dismissal of the 
plaintiff's demand. C. C. 152. 

Judgment affirmed with costs. 





C. M. V. Hatt anp Hussanp v. D. R. Carrot. 


In a suit by wife to annul a judgment against her, it is not sufficient to show matters which might. 
have been a good defence to the action. It must be alleged and proved that the judgment was 
obtained by fraudulent or improper means. 

Suit was brought on an obligation made by the wife with her husband’s authorization ; both husband 
and wife were cited ; a judgment by default was rendered and afterwards confirmed. Held: The 
effect of the default was to create a tacit joinder cf issue as to both husband and wife, and to 
justify a final judgment against the wife. 

C. P. 605, 118. 

PPEAL from the Sixth District Court of New Orleans, Cotton, J. 

A Smiley & Perin, for plaintiff and appellant. Durant & Hornor, for de- 
fendant 

Ocpex, J. The plaintiff enjoined the execution of a judgment which the 
defendant had obtained against her on two grounds. 1st. That the note on 
which the judgment had been obtained against her was not given for a debt 
which had enured to her separate benefit. 2d. That she was not legally cited, 
and was not authorized er husband or the Judge to receive citation and 
answer the petition. The first ground cannot be considered in this action, 
unconnected as it is with any allegation, that the judgment was obtained by 
fraudulent or improper means, it cannot support an actioa of nullity, although 
if it had been pleaded, it might have found a good defence to the action. 
Dumartrait v. Deblane & Wife, 5 N.S. 392. Rowley v. Rowley, 2 Ann. 209. 
Chiopen v. Duplantier, 10 L. R. 570. 

The second ground is based upon Art. 605 C. P., which declares that a judg- 
ment may be annulled which has been rendered against a person disqualified 
by law from appearing in a suit. In the suit in which the defendant obtained 
his judgment against Mrs. Hall, she made no appearance. The suit was 
brought on an obligation executed by the wife with the husband’s authoriza- 
tion. They were both joined in the action, and neither having made any ap- 
pearance, a judgment by default was taken, which was subsequently confirmed 
on proof. The Code of Practice, Art. 118, provides that when the suit is 
brought against the wife for a cause of action relative to her separate interests, 
the husband must be made a party, and that if the hugband is absent the plain- 

tiff must. demand that the wife be authorized by the Judge, before whom the 
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suit is brought, to defend it alone, if she be of age. The husband in the pres- 
ent case was not absent. Citations were served personally on both the wife 
and the husband. They were not bound to defend the suit. The effect of the 
default was to create a tacit joinder of issue as to both husband and wife, and 
to fully justify a final judgment against the wife. 9 Rob. 193. 

The appellee’s counsel has asked for an amendment of the judgment of the 
Court below, increasing the damages to the fullest extent of the penalty conse- 
quent upon the dissolution of the injunction. The plaintiff first took a suspen- 
sive appeal from the judgment, which the defendant had obtained against her. 
She then brought a suit to annul the judgment, which suit was dismissed on 
the exception that she had taken an appeal from the judgment. Fypm this 
judgment of dismissal another appeal was taken, but neither of the transcripts 
of appeals was filed in this Court, and the remedy of injunction finally resorted 
to. There being no legal grounds for the injunctions, the highest amount of 
damages under these circumstances ought to be awarded defendant. 

It is therefore decreed that the judgment of the Court below be amended as 
to the amount of damages, and that the defendant have judgment against the 
plaintiffs, C. I. V. Hall and Peter B. McKelsey, the surety on the injunction 
bond, in solido, for the sum of two hundred dollars, being twenty per cent. 
damages on the principal of the judgment enjoined, and that thus amended the 
judgment of the Court below be affirmed with costs. 
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Price, Frost & Co. v. Sap Unter, Master anp Owners. 


Where goods are shipped in good order, and are damaged on the voyage, it devolves on the common 
carrier to show that the damage was caused without his fault, and by one of the perils excepted in 
the bill of lading. 

If it is proven that the damage was occasioned by one of the perils in the bill of lading, it is then 
incumbent on shippers to show that the common carrier was guilty of negligence. 

In estimating damages, the market value of goods of the same kind at the port of delivery must be 
taken as a standard. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Wolfe & Singleton, for plaintiffs. Durant & Hornor, for defendants and 
appellants. 

Ospex, J. This is an action for damages on 780 bundles of iron, being bar, 
hoop, band and horse-shoe iron, consigned to the plaintiffs, who are agents of 
Semple & Bonner, of St. Louis, and shipped from Liverpool on defendants’ vessel. 

There was judgment against the defendants, who have taken the present ap- 
peal, and rely on the following points: 

1st. That any loss or damage the iron may have sustained arose from a peril 
of the sea, and not from bad stowage or from any fault or want of skill or care 
on the part of defendants. 

2d. That the assessment of damages by the lower court is not correct and 
legal. 

On the first point, the evidence is not very clear and conclusive as (o the cause 
of the damage. The iron, however, was shipped in good order and condition, 
and the position contended for by the appellees’ counsel, that it devolves upon 
the common carrier to show that the damage was caused without his fault and 
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by one of the perils excepted in the bill of lading, seems to be supported by 
both reason and authority. If the evidence had satisfactorily established the 
injury to have been occasioned by one of the perils excepted in the bill of lading, 
it would then have devolved upon the shippers to show that the defendants were 
guilty of negligence and might with due care have prevented the injury. Clark 
et al. v. Barwell et al., 12 Howard, 270. 

Although it is shown by the evidence that the vessel experienced some gales 
on the voyage, yet it is also shown that she was staunch and well built, and she 
does not appear to have been injured by stress of weather. Notwithstanding 
the defendants established by the evidence of the stevedore who loaded the ves- 
sel, asgyell as by other witnesses, that the stowage was such as is customary 
and considered safe, yet the fact of damage being positively shown, and the bur- 
then of proof resting on the common carrier to show that it was a damage oc- 
casioned by the perils of the sea, which fact has not been made to appear, it fol- 
lows that, in the absence of such evidence, the negative testimony introduced by 
the defendants does not suffice to exonerate them. 

On the point as to the extent of the damages, the rule is that the market value 
of goods of the same kind at the port of delivery must be taken as the standard. 
Kent, vol. 2, p. 600; Oakey v. Russel, 6 N. S.,61; Pothier Traité des Contrats 


de louages Maritime, 1st part, No. 35. The damages were estimated on personal 


inspection at the port of New Orleans at seventy per cent., but the plaintiffs, in 
their answer to interrogatories propounded to them by the defendants, state that 
they had learned from their principals at St. Louis, who are the owners of the 
goods, that at St. Louis the damage had been assessed at not under ten nor over 
thirty-five per cent. 

This new appraisement at St. Louis induces the belief that there was error 
in the appraisement at New Orleans, into which, considering the nature of the 
goods, the appraisers may have fallen, either from making too superficial an 
examination or from being deceived by the appearance of the iron when the ship 
was just unloaded. 

The evidence furnished on this subject by the answers of the plaintiffs to in- 
terrogatories, leaves it a matter of conjecture as to the extent of the damages, as 
ascertained by the appraisement at St. Louis, and considering the plaintiffs are 
only agents of the owners of the goods, we think justice will be promoted by 
subjecting the case to a new trial, when such details can be had in regard to the 
appraisement at St. Louis, and probably as to what the goods were sold for, as 
will enable the court to form a correct estimate of the actual damage which had 
been sustained on the arrival of the ship at New Orleans. 

It is therefore decreed, that the judgment of the court below be reversed and 
the case remanded for a new trial, with leave to either party to take out commis- 
sions to take testimony at St. Louis, and that the plaintiff pay the costs of the 
appeal. 
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Letanp et al. v. Rose. 


— for a mandamus to the Sixth District Court of New Orleans. 


Bucnanan, J. This application for mandamus cannot be entertained, the peti- 
tion not being sworn to, as required by Article 840 of the Code of Practice. 

We may remark further, that were the petition sworn to, it presents no cause 
for a mandamus. The proper remedy would be an appeal from the judgment 
complained of. 





Youne, f. m. c., vr. Eean, et al. 


A devise, in Alabama, of a slave to an executor, coupled with a trust to remove him with a view of 
emancipating him, will be regarded by the courts of this State as an absolute devise. The trust is 
not compulsory. 

Mere words of recommendation or precatory words in a devise do not constitute a trust unless it be 

u clear they were used in a peremptory sense. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
- Price, for plaintiff : 

5 The only point in this case appears to be that by the laws of the State of 

4 Alabama the testator could not thus emancipate his slave. 

This question has been so ably argued and discussed in the case of Ross et al. 
v. Vertner et al., in 5 Howard’s Miss. Rep., 305, and in the case of Atwood’s 
Heirs v. Beck’s Administrator, 21 Ala. Rep., 590, that I will not trouble the court 
with multiplying authorities. 

It is further objected that the devise to the executor vested in him the legal 
title to the slave, and he could execute the trust or not. 

This objection is without weight when we consider the fact that the executor 
qualified and accepted the trust, and he was bound by the request contained in be 
the will just as much as if the words used had been imperative. See 2d Story 
Eq. Juris., fifth ed, sec. 1068, and the authorities there referred to. 


Egan & Dupuy, for defendant and appellant : 


The principle is well settled that when the object of a devise is to be executed 
in a foreign country, it must not be against the public policy of the laws of the 
place where it is sought to be enforced, or the court will declare it void. 2 Story’s 
Equity, 429;.6 Vesey, 567. So that I contend, to give the will force would be 
a violation of the policy of this State, as evidenced by the Act of the Legislature 
of 18th March, 1852, page 214, and also introduce into our jurisprudence a new 
title—a ‘fidei commissum. . 

“Our statute does not expressly declare the policy of the State on the sub- 
ject, but our Constitution is an exclusion of any other mode of emancipation than 
the Legislature has enacted, and operates with as much force as if express nega- 
\ tive terms were embraced in the statute itself.” There are many good reasons 
why slaves should not be emancipated by last will and testament. Under the 
existing laws of Alabama the character of the negro must be shown to be good. 
Yet if the owner be permitted to emancipate his slaves by will, there is nothing 
to prevent the most vicious negroes from being turned loose on society. Again, 
wills are made usually during the last illness of the testator, when influences 
are brought to bear on the mind calculated to cause a disposition of property 
that sober reason could not approve. The greater part of the wealth of Klabama 
consists in her agricultural products. Liberate her slaves, and you sap the foun- 
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dation of her rity—her agriculture and her commerce would be gone. To 
vent this, has thrown every restriction around slavery, and left but one 
r open by which slaves can become free. This condition has not been com- 
plied with. If the boy is entitled to be decreed free, it is by virtue of a will 
executed in Alabama by one domiciled and subjected to her laws. If the clause 
directing Siephen Charpentier to free said boy is binding, it derives its foree from 
the Act of the General Assembly of 1834. In the case of Haywood v. MeCraven's 
executors, 2 North Carolina Repository, 557, it decides “that a devise to emanci- 
oe slaves, although in some instances to be sent out of the United States ta 
foreign country, is void.” The court said that such a devise is repugnant to the 
positive provisions by statute which has pointed out but one method by which 
slaves can be emancipated. Such is the law of Alabama. Can the testator 
choose a different, or can the executor who represents the deceased another 
of emancipation? An instrument of emancipation must conform to the 
laws of the country where the emancipator was domiciled at the time of his 
death, or it is void. 1 Randolph, 234, and a case in 6 Randolph, 563-4 shows 
that an attempt to emancipate slaves, contrary to the law in force at the time, is 
void, although a trust is created to support it. In the case of Bynum v. Boswich, 
4 Desans, 266, the court decided that a bequest of slaves to a trustee, with direc- 
tions to liberate them, was void, being in opposition to the provisions of an Act 
of South Carolina, which forbids emancipation in any other way than by deed 
executed in the lifetime of the master, a certain time before his death, in a pre- 
seribed form.” Jt is an undoubted maxim of the !aw that a legacy must take 
effect at the death of the testator, or it is void. 3 Peters, 497, 498. 


Rozier, for one, and Moise 4 W. M. Randolph, for another warrantor. 

Bucuaxan, J. The record of the probate of F. Gay’s will was properly ad- 
mitted in evidence. The Alabama Code which requires the depositions of the 
witnesses who prove the will to be signed by them, was not promulgated until 
after the probate of the will in question. 

Francis Gay, a resident of the State of Alabama, made his will on the 22d 
November, 1850, which was proba‘ed on the 2d December, 1850, in the Probate 
Court of Mobile county, in said State, and which contained the following clause : 

“T give and bequeath my negro slave, named Albert, to my friend Stephen 
Charpentier, (barber in Mobile,) for him, said Stephen, to hold in his own 
right. Hereby requesting him, said Stephen, however, as soon as he can with 
convenience, to have the said slave taken to some State or country, where sla- 
very and involuntary servitude is not known, there to be and remain free and 
emancipated forever. And I do hereby will, give and bequeath unto my execu- 
tor hereinafter named, the sum of one hundred dollars, for the purpose of hav- 
ing the said slave removed to a free country, and request him to apply the same 
accordingly.” After some other legacies, the testator names the same Stephen 
Charpentier his universal heir and executor. 

Stephen Charpentier sold the slave Albert, named in this will, to McRae, 
Coffman, & Co., at New Orleans, on the 11th April, 1851; and he afterwards 
passed by several mesne conveyances, into the hands of the defendant J. C. 
Egan, whom he has sued in this action for his freedom, which he claims to be 
entitled to under the above clauses of the will of his former master Gay ; and 
also for five hundred dollars damages for illegal detention. 

The form and effect of written instruments are governed by the laws and 
usages of the places where they are made, unless they have been made in one 
country, with the intention of being carried into effect in another country. 
Civil Code, Article 10. The exception contained*in this Article of the Code 
does not apply to the case at bar. The testator lived and died in Alabama. 
His will was intended to be carried into effect in Alabama,-where his property 
was situated. The respective rights of Charpentier and of tke plaintiff under 
this will, are to be governed by the laws of Alabama. — 
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In that State, the emancipation of a slave by last will, is forbidden by law. 
Trotten,adm’r. v. Blocker & Wife, 6 Porter, 269. Buta devise of a slave to 
an executor, coupled with a trust to convey him out of the State, with a view 
to his emancipation, has been held by the Supreme Court of Alabama, not to 
be illegal. Atwood’s heirs, v. Beck, adm’r., 21 Alabama Rep. new series. 

The case last quoted, however, only went the length of declaring that the 
Courts of Alabama would not interfere, at the instance of the next of kin of the 
testator, to prevent the executor from executing sucha trust. The language of 
the decision is as follows: ‘ Conceding in this case, that there is no one who 
could compel the executor, or the administrator with the will annexed, to 
carry this trust into execution, and that he must be left to his own conscience, 
and to the obligation imposed by his official oath, yet as we have seen that the 
trust is not illegal, and the removal may lawfully be made by the representa- 
tive of the deceased, it is clear the Court will not interfere to prevent the trustee 
from complying with and carrying out the lawful desires of the testator. 
Whether it is such a trust as the Court may compel the execution of, against 
the will of the trustee, is not now presented before us; it is sufficient that the 
trustee is willing and proposes to carry it into execution. It is he who inter- 
poses the trust, and asserts its validity; and it only remains for the Court to 
direct him to do what, by his answer, he avers his willingness to perform.” 

We think it may be fairly inferred from this language, that the trust to trans- 
port the slave out of the State for the purpose of his emancipation, was recog, 
nized by the Supreme Court of Alabama, as legal, only so far as it was not 
compulsory; and indeed, this conclusion seems to flow necessarily from the 
premises. The law of Alabama prohibits emancipation of a slave by last will. 
Therefore, a legacy of freedom to a slave, is null. Buta testator bequeaths 
his slave to A., coupled with a condition or trust that A. shall remove the 
slave into a State where involuntary servitude is not recognized, there to be or 
remain free. The trust, if voluntarily executed, has nothing illegal in it; be- 
cause a man may do what he pleases with his own; and if the devisee, who 
becomes the owner of the siave upon the death of the testator, choose to travel 
into another State of the Union, or into another hemisphere, with his slave, the 

courts will not prevent him from so doing. But if the devisee prefer, on the 
contrary, not to send or take his slave into a free State, but to retain him in the 
State of Alabama, or in any other slave-holding State, and to enjoy his services, 
or to convey him to another, the same reason should prevent the courts from in. 
terfering. To treat this trust as compulsory, would be, to enable a testator tq 
do indirectly, and in fraudem legis, that which he could not have done directly, 
In Louisiana, the trust contained in the legacy of the plaintiff to Charpentier, 
would be considered as not written; and the bequest of the plalntiff to Char. 
pentier “to held in his own right,” would alone stand. The bequest would be 
viewed as an absolute one, and unqualified of the right of ownership in the 
plaintiff. Such was the decision of this court, in the case of the State of Louis. 
iana v. McDonogh’s executors. And the principle was recognized as correct 
under the common law, no less than under the civil law, by the decision of: 
the Supreme Court of the United States, in the same case, when the author-. 
ities were carefully and elaborately reviewed, in the opinion delivered by Mr. 
Justice Campbell, 

Again, the words of,the devise on which the plaintiff founds his claim to free-. 
dom, are precatory “ requesting him, the said Stephen, as soon as he can with 


58 


Youne 
e. 
Rean. 





























































































SUPREME COURT OF LOUISIANA, 


convenience, to have the said slave taken to some State or country,” &¢. Now, 
Judge Story, in his commentaries on Equity Jurisprudence, paragraphs 1068 to 
1070, after stating that Courts of Equity have gone great lengths in creating 
implied or constructive trusts from mere recommendatory or precatory words 
of the testator, expresses his doubt of the soundness of the principle of such 
latitude of construction; and declares that the tendency of the more modern 
authorities, is to give to the words of wills their natural and ordinary sense, 
unless it is clear that they are designed to be used in a peremptory sense. He 
concludes that whenever (among other instances) the prior dispositions of the 
property import absolute and uncontrollable ownership,scourts of equity will 
not create a trust from words of this character. Such we take to be the case 
in the present instance. The testator commences dy devising the ownership of 
the slave, Albert, absolutely to Stephen Charpentier; and concludes by re- 
questing Charpentier to have the slave transferred into some other State or 
country where slavery is not recognized by law. The devise is absolute, de- 
pending on no contingency. The request is addressed to the discretion, or, to 
use words of the Supreme Court of Alabama, “to the conscience” of the de- 
visee. It isto be observed that in the case of Atwood's heirs v. Beck, the terms 
of the trusts were preremptory. Lastly, supposing the words of request in 
this devise to have the effect of a command, they clearly did not import a com- 
mand to give to the plaintiff his freedom within the limits of a slave holding 
State. The policy of Alabama, as we gather from her legislation, is to pre- 
vent the multiplication of the class of free persons of color, by restricting the 
power of emancipation. The testator, aware of this policy of his State, has en- 
deavored to conform to it. He did not contemplate that the plaintiff should 
have his freedom in Alabama, or in any other slave holding State. It does 
not seem to be carrying out the intentions of this will, to set the plaintiff 
free in Louisiana, as the District Court has done by the decree appealed from. 

Tt is, therefore, adjudged and decreed, that the judgment of the District 
Court be reversed, and that there be judgment for defendant and warrantors, 
with costs in both Courts. 





Mason v. Povu.arwier. 


The verdict of the jury was against the principal in an injunction bond, and did not include the sure- 
ty; but the judgment of the court wus against the surety also. Held: That the surety was not, on 
this account, entitled to a reversal. The surety is considered by the statute in the light of a plain- 
tiff in the injunction suit. 

In assessing damages against the plaintiff in injunction, the judge is authorized to allow an amount 
up to twenty per cent. without proof; beyond that, there must be proof of the damage. 


PPEAL from the First District Court of New Orleans. 
G.& 0. E. Schmidt, for plaintiff and appellant: 


We beg leave further to observe, that by the provisions of Art. 519, C. P., 
the jury possess the right of giving a general verdict determining both the facts 
and the law of the case; but this is a general verdict, which does not condemn 
Coeler, the security, to pay any thing. The judge, therefore, was evidently 
guilty ‘of an error in condemning Coeler to pay e damages assessed 
emgage whatever they were, since the verdict decrees nothing against : 














It may be contended that the law condemns the principal and surety in solido 
to pay the 3 assessed against the who has wrongfully obtained an 
injunction, and that therefore the court did nothing more than apply the law 
to the facts of the case as found by the aw PR oe owever, we think it erro- 
neous, because the acts of the legislature ing the payment of damages in 
like cases, have drawn a distinction between the case when the.defendant in ex- 
ecution sues out an injunction, and where a third party resorted to the same 
remedy, and have enacted that in the former case the plaintiff in injunction and 
his surety shall be condemned in solido, while in the latter case they only say 
they may be, thereby evidently leaving the matter to the discretion of the court 
or jury that may try the case. Acts of 1831, page 102, sec. 3; Acts of 1833, p. 
93, sec. 3. 

Inasmuch as the jury in the above cause gave no verdict against Coeler, it is 
evident that no judgment could have been rendered against him. And we fur- 
ther respectfully contend that the verdict is a mere nullity, having failed to de- 
termine two important issues in the cause, to wit: 1st, the amount on which the 
damages and interest were to be paid; 2d, the extent of the liability of Qoeler, 
the security. See Garland v. Davis, 4 Howard, U. 8S. R. 1381; Heyward v. Bru- 
nett, 8 Brevard, 113; Harman v. Childress, 3 Yerger, 327. 


Goold & Stansbury, for defendant : 

Stet, C.J. The examination of the evidence has not satisfied us that the 
jury erred in their conclusions upon the question of fraud and simulation. 

It is suggested as error that the judgment includes the surety in the injunc- 
tion bond, ‘although the principal only is named in the verdict. The surety is 
considered by the statute in the light of a party plaintiff in the suit. See Acts 
of 1831, p. 102; 1833, p. 98. The mere discrepancy between the verdict and 
judgment in such a case is not, in our opinion, a sufficient ground for reversal 
in favor of the surety, who is one of the appellants. 

We think, however, the appellants rightfully complain as to the amount of 
damages allowed. 

The judgment below allowed twenty per cent. damages on the amount of 
the judgment enjoined, and $100 counsel fees. It does not appear that proof 
of damages was adduced, except as to counsel fees. Up to the amount of twen- 
ty per cent. the judge is authorized by the statute to assess damages without 
proof; (Brown v. Lambeth, 2 Annual, 822;) but, in order to allow damages be- 
yond that amount, there should be evidence that the defendant in injunction 
has sustained damages beyond that amount. It was so ruled in Wilcor v. 
Bundy, 18 Louisiana, 381, in which the court remarked as follows: “On dis- 
solving an injunction in this case, the judge condemned the plaintiff and his 
surety to pay twenty per cent. damages, ten per cent. interest, and fifty dollars 
counsel fees, which it was proved the defendant would be obliged to pay in 
consequence of the injunction obtained by the plaintiff. The law of the 25th 
March, 1831, provides that in case the injunction be dissolved, the court in the 
same judgment shall condemn the plaintiff and surety, jointly and severally, to 
pay to the defendant interest at the rate of ten per cent. per annum on the 
amount of the judgment, and not more than twenty per cent. as damages, un- 
less damages to a greater amount be proved. It does not appear that any proof 
was administered except as to the counsel fees. If a greater sum than twenty 
per cent. was allowed, proof of damages to a sum exceeding that amount should 
have been made under the statute. The sum of fifty dollars is therefore dis- 
allowed. The judgment is therefore reversed so far as relates to that sum, and 
confirmed as to the residue.” 

The affidavit did not make such a showing under the circumstances of the 
case as would authorize us to say the judge erred in refusing a new trial. 



























































SUPREME COURT OF LOUISIANA, 
It is therefore decreed, that the judgment be amended by striking out the 


Pow siren, allowance of $100 for counsel fees, and by allowing as damages under the 





statute the sum of $273 95, and that, so amended, the judgment be affirmed 
—the costs of the appeal to be paid by the appellee, Sarah Poulallier. 
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Tue Srare v. Toe Junce or rue Seconp Disrricr Courr or New 
ORLEANS. 


A mandamus will not lie where the party has a remedy by appeal. 


N an application for a mandamus to the Second District Court of New Ur- 
leans, Lea, J. Livingston, for the application. 

Suet, C.J. It appearing to the court that no sufficient cause for a man- 
damus having been shown, the party having a remedy by appeal.—See Sue- 
cession of Macarty, 2d Ann. 950. 

It is therefore ordered, adjudged and decreed, that the application for a writ 
of mandamus in this case be refused at the appellant’s costs. 





Srare v. C. Rawos—Batowin, Relator. 


Under the Consolidation Act of 1852, writs of quo warranto may issue at any time, and at the 
instance of any citizen to try the right of any Mayor, Recorder, or other officer of the city of 
New Orleans, to the office which he holds. 

A resolution of the late Board of Assistant Aldermen was adopted, declaring “ that Clement Ramos, 
Recorder of the Second District of this city be, and he is hereby presented to the Board of 
Aldermen for impeachment, upon the following charges,” &c.—which were specified. Held: That 
from the time of the adoption of the resolution an impeach t was pending in the sense of the 
law. 

The Act of Consolidation which confers upon the Board of Aldermen the sole power to try all im- 
peachments, is not unconstitutional. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Schmidt, for Baldwin. C. Dufour and P. FE. Bonford, for respondent 
and appellant. 

Srorrorp, J. (Siew, C. J. and Oapen, J., absent.) At the relation of 
Alexander Baldwin, styling himself Captain of the Police of the Second Dis- 
trict, a writ of guo warranto was sued out from the Sixth District Court, upon 
the 14th of April last, citing Clement Ramos to show cause why he should not 
cease to exercise the functions of Recorder of the Second District of New 
Orleans, until an impeachment preferred against him by the Board of Assistant 
Aldermen should be finally decided. 

In his answer filed on the 17th of April, the defendant admitted that certain 
proceedings were had by the late Board of Assistant Aldermen, the object of 
which was to cause him to be impeached before the Board of Aldermen for 
alleged offences; but he denied that those proceedings amounted ‘to an im- 
peachment, and averred, that before they matured into a formal impeachment, 
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the Board of Assistant Aldermen, who commenced them, ceased to exist, 
whereby the proceedings fell ; he further averred, that under the Constitution 
and laws, there was no power vested in the Board of Assistant Aldermen to 
impeach him, or in the Board of Aldermen to try him for the alleged com- 
mission of any offences in the exercise of his office of Recorder; he finally 
averred that the proceedings in the pretended impeachment were irregular, 
null and void, for want of a sworn accusation specifying his offences, for want 
of citation and opportunity to confront his accuser and the witnesses, and to 
offer witnesses in his defence before the Board of Assistant Aldermen; and 
because the evidence was not taken down in writing. 

Upon these issues, the cause was tried and decided adversely to the defen- 
dant, who has appealed. 

No question is made touching the legality of this proceeding by guo war- 
ranto to test the issues involved. Sec. 40 of the Act to consolidate the city of 
New Orleans (Session Acts 1852, p. 55) provides, that the right of any Mayor, 
Recorder, or other officer of the city of New Orleans to fill the office held by 
him (de remplir la place qu'il occupe) may be tested, at any time, by any 
citizen, by a writ of guo warranto, which shall be tried as summarily as pos- 
sible, both in the inferior and appellate courts.” The remedy of quo warranto 
is not limited strictly to the cases put in the Code of Practice. In Reynolds v. 
Baldwin, 1 Ann. 165, it was held to be the proper remedy for the usurpation 
of a franchise, as well of an office. Here, it is alleged, that the defendant 
claims, without authority of law, to exercise the functions of Recorder, after 
he has been suspended from office by an impeachment. We think the plain- 
tiff has pursued the appropriate remedy. . 

The argument in this court has been restricted to four points, which we will 
examine in their order : 

1. It is contended by the appellant, that a mere resolution to impeach, is 
not an impeachment. For the purposes of the present case, that may be con- 
ceded, for there is something more than a mere resolution to impeach in the 
proceedings of the Board of Assistant Aldermen. 

It appears of record that a special committee, to whom a communication of 
certain persons praying for the impeachment of the defendant had been referred, 
made a report, in which they stated that they had examined a great number 
of witnesses, and that certain charges, which they set forth with sufficient dis- 
tinctness, had been proven; whereupon, they reported that, in their opinion, 


the said defendant should be impeached, and the necessary resolution for his - 


impeachment and suspension from office were reported. 


On motion, the report and resolution of suspension were adopted by a 
vote of ten to five. 


The following resolution was then adopted : 

“Resolved, That Clement Ramos, Recorder of the Second District of this 
city be, and he is hereby presented to the Board of Aldermen for impeach- 
ment upon the following charges,” &c. Then follows a specification of the arti- 
cles of impeachment. The defendant’s answer admits that he was aware of 
these proceedings such as they were, and they were duly promulgated on the 
10th of April, several days before the guo warranto was applied for. 

We are of opinion, that from that time an impeachment was pending in the 
sense of the law. Sec. 21 of the Consolidation Act (see Acts of 1852, p. 47) 
declares, that “‘ the Board of Assistant Aldermen shall have the sole power of 
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impeachment of city officers, not otherwise provided for; and, pending such 
impeachment, and until the final disposition thereof, the party impeached shall 
not exercise any of the functions of his office.” 

2. But it is urged that the Act of Consolidation in conferring upon the Board 
of Aldermen “ the sole power to try all impeachments,” transcended the author- 
ity given to the Legislature by the Constitution. The argument is, that the 
power of impeachment is a judicial power, and could not be conferred upon a 
legislative or municipal body. 

But, by the terms of the section, (Sec. 21) which confers the power, “ judg- 
ment in cases of impeachment, shall not extend further than removal from office 
and disqualification to hold any office under the city charter: but the party con- 
vieted shall be liable to indictment, trial and punishment according to law.” We 
think that, in this enactment, the Legislature only gave to the city government, 
such powers as are proper for its police and good administration, and that no 
article of the Constitution was invaded thereby. Article 128, of the Constitu- 
tion of 1845, (preserved in Article 124 of the present Constitution) provided 
that the Legislature may vest in the Aldermen such criminal jurisdiction as may 
be necessary for the punishment of minor crimes and offences, and as the police 
and good order of said city may require. 

8, Again, it is said that if the 21st Section of the Consolidation Act, were a 
proper exercise ef legislative power, the Recorder is not a city officer within the 
fair meaning of the provisions of that section. 

Section 4, of the Consolidation Act, vests the executive power of the city of 
New Orleans, in one Mayor, three Recorders, &c. The fact that the Recorders, as 
an incident to their office, and the better to enable them to discharge its duties, 
are commissioned as Justices of the Peace, does not divest them of their charac- 
ter as city officers. 

4. Lastly, it is contended that the Board of Assistant Aldermen, should have 
proceeded according to the formalities prescribed by the Act of 1826, (Ses. Acts, 
p. 204,) and, it not appearing that they did so, the whole proceedings should be 
treated as absolutely null. 

That act is expressly limited to accusations against publie officers before the 
Legislature. It would be straining our powers to say what the Legislative De- 
partment has not chosen to say, that the forms therein prescribed, shall be pur- 
sued in impeaching city officers, under the 21st Section of the Consolidation 
Act. The sole power of impeachment is confided to the Board of Assistant 
Aldermen, the sole power of trying the impeachment to the Board of Aldermen, 
the right of appeal to this court, is not given. 

We will not do indirectly what we cannot do directly; and we disclaim any 
general right of supervision over the boards, in the exercise of the impeaching 
power which the law has entrusted solely to their sound discretion. If they err, 
they are responsible to the public, by whom they are elected. 

We are unable to say that the proceedings as they stand of record, are abso- 
lutely null and void upon their face. 

The judgment, ia, therefore, affirmed, with costs. 
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Kerra, Curator, &c. v. Crry or New Onveans. 


Where an obligation bears interest on its face, it is not necessary to protest the same to make it 
carry interest. ©. C. 1981. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Clarke & Bayne, for plaintiff. Livingsion, for defendant and appellant. 

Bucnanan, J. The obligation of defendant bore interest upon its face, from 
date. It was not necessary, therefore, for a protest in order to make it carry in- 
terest, C. C. 1931. 

The city advertised on the 28th of August, 1852, that it was ready to pay all 
obligations ; and that it would resist the payment of interest after that date. But 
there is no proof, nor even allegation, that this advertisement came to the know- 
ledge of plaintiff. . 

Judgment affirmed, with costs. 


In tHe Marrer or Ameuia & Virointa Secuers.* 


In proceedings to emancipate a minor under the Statute of 1847, when the family meeting has not 
given a satisfactory detail of the causes which make the emancipation necessary or desirable, and 
where it does not state the situation, nature and amount of the minors property, it is discretion- 
ary with the District Judge to refuse its homologation. 


PPEAL from the District Court of the parish of West Baton Rouge. 
Julien Seghers, for the applicant. 

Strett, C. J. This is an appeal from the refusal of the District Judge to 
- homologate the proceedings of a family meeting, and to decree the emancipation 
of the minors. The reasons for his refusal are fully and forcibly stated by the 
District Judge, and his conclusion meets our concurrence. We cannot recognize 
the doctrine that in a proceeding under the Statute of 1847, where the family 
meeting has not given a satisfactory detail of the causes which make the eman- 
cipation necessary or desirable, and where the Judge is left wholly uninformed 
as to the situation, nature and amount of the minor’s property, he is to be con- 
sidered a mere automaton, to sign an homologation, stripped of any judicial dis- 
cretion, and excluded from enquiring whether according to the evidence before 
him and his conscientious conviction, the welfare of the minor will be pro: oted 
by the decree. 

Judgment affirmed, costs to be paid by appellant. 








*An application to put this case on the summary docket was refused. 
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Tue Srare v. Merrick, Judge of the Seventh District Court. 


The propriety of admitting to bail a prisoner accused of a capital crime, before conviction, is in-all 
cases entrusted to the discretion of the judge empowered to issue the writ of habeas corpus. A 
mandamus will, therefore, not be granted to compel the District Court to admit a prisoney to bail. 

After the finding of a true bill of indictment for a capital effence, no inquiry can be made into the 







merits of the ¢ase upon habeas corpus, unless under circumstances of the most extraordinary _ 


character. 


N an application for a mandamus. 
Muse, for the applicant : 

In support of the application for a mandamus in the above entitled case, the 
court are referred to the following authorities, to wit: 1st. Martin’s Reports, 
by Morgan, marginal page 217. 2d. Hale’s Pleas of the Crown, pp. 148-129. 
Blackstone’s Commentaries by Chitty, vol. 2, pp. marginal, 298-9. 7th An. 
Longworth praying for awrit of habeas corpus, pp. 247-8 -9. In this case, the 
court quotes the language of Chief Justice Marshall, as follows, to wit: ‘ Chief 
Justice Marshall declared upon the trial of Colonel Burr, that the court had 
power to bail a person indicted for treason, according to its sound discretion.” 


Answer of Merrick, J., to the rule for a mandamus : 


I hereby accept service of the petition and application for a mandamus, and 
consent, in the event that the reasons herein given are insufficient, that a peremp- 
tory mandamus issue without further notice. 

tt will be perceived that the writ of habeas corpus was returnable before me at 
chambers, and neither the indictment nor bench warrant were, in any manner, 
drawn in question. But it was contended on behalf of the accused, that he was 
not guilty of the crime charged in the indictment, and that he was entitled to 
be set at liberty upon giving bail. 

On the trial of the habeas corpus, the prisoner placed on the stand the two 
witnesses named in the bill of exceptions, and (in effect, as I conceive,) offered 
to go behind the finding of the grand jury, and show that the offence was not 
murder, or, at least, that it was bailable. The District Attorney objected to 
the introduction of the testimony, and the court refused to receive it, among 
others, for the following reasons : 

The Act of 1804 introduced the Common Law of England, so far as the in- 
tendment and construction of crimes, the indictment, the rules of proceeding, 
and the evidence in criminal cases are concerned. 

In order to know what the law of Louisiana now is, reference should be had 
to the common law as it existed in England prior to 1804, rather than the same 
law as modified by recent English statutess 

On examination of English Common Law, as introduced into Louisiana, I 
find that the Court of King’s Bench (before bill found) refused to admit to bail 
on habeas corpus, where the prosecutor, having identified the prisoner, eight 
credible witnesses proved an alibi. Rex v. Greenwood, 2 Strange, 1138. 

In the case of King v. Dalton, the same court say, that there is a distinction 
between a finding by the coroner’s inquest and an indictment by the grand 
jury ; that in one case they will examine the testimony, (which is all reduced 
to writing,) but, the testimony being secret in the other, it is not subject to ex- 
amination. 2 Strange, 911. 

In Bacon’s Abridgment, Appendix, verbo Bail in Criminal Cases, D., I find 
that the Court of King’s Bench will not bail after bill for murder found, though 
the facts were plainly manslaughter.—Case of Kirke and Case for the murder 
of Conway. The same principle is recognized in Chitty’s Criminal Law, p. 129 
of the margin, where he expressly says that a prisoner cannot be admitted to 
bail after the finding of a bill for murder. This principle is also re ized in 
the case of The Territory v. Benoit, 1 Martin, 142; and the case of Terri- 

v. McFarlane, 1 Martin, 216. 
y Art. 104 of the Constitution, it is provided that all persons shall be bailable 
by sufficient sureties, unless for capital offences where the proof is evident or 
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the presumption great, or unless after conviction for any offence or crime pun- 
ishable with death or imprisonment at hard labor. 

This article evidently takes from the courts the powcr to admit to bail where 
the proof is evident, the presumption great, or there has been a conviction in a 
capital offence, or an offence punishable by hard labor. In the case referred 
to, (1 Martin, 148,) the finding of a grand jury has been held to be “ too great 
a presumption of the defendant's guilt to bail him ;” and, if the case of Benoit 
is still law, the argument is conclusive. 

Again, it was not pretended that the witnesses offered upon the stand were 
before the grand jury; and, looking upon the indictment, it appears other wit- 

. . 
nesses Were relied upon on the part of the State. 

Now, suppose the witnesses were to be heard—suppose even that their testi- 
mony, standing alone, should leave no doubt that the prisoner was only guilty 
of manslaughter, or no offence at all—could the judge at chambers undertake 
to say that these witnesses are to be believed, and those before the grand jury 
to be discredited? or that the grand jury has found erroneously? 

If the court has this power, then these two consequences flow from it: 

1st. The court has power at chambers to supervise the finding of the grand 
jury, a body through whose agency alone prosecutions for capital offences ori- 
ginate. ; 

2d. Power to declare, before the trial by the petit jury, that the accused is 
not guilty, or not guilty of the higher grade of offence charged against him in 
the indictment; and, in fine, to set the prisoner at liberty or to enable him to 
escape all penalty by forfeiting his recognizance for such minor offence as the 
judge may think the accused should be held to answer. 

Not believing that | possessed these powers, I think it would be doing a vain 
thing to hear testimony which would, as against the finding of the grand jury, 
conclude nothing. 

The evils which would flow from the introduction of the principle that the 
accused could compel a disclosure of what passed in the grand jury room, are 
also worthy of consideration. 

If the court should deem these reasons insufficient, I consent that the man- 
damus should be peremptory at once,—reference, however, being had to the 
fact that it will not be in my power to hear the case again until after having 
held the courts, as required by law, in te Eighth Judicial District. 


Sporrorp, J. On the 7th of May, 1855, James Bell was imprisoned in the 
parish jail of East Feliciana, under a bench warrant, which recited that an in- 
dictment had been found against him forthe crime of murder. 

On the same day he applied to the District Judge for a writ of habeas corpus, 
alleging that he was entitled to his liberty, on giving bail, or to an entire dis- 
charge. 

The writ was granted, and on the 9th of May came on for trial, when, it 
being conceded by counsel that the warrant upon which said Bell was detained 
in custody was in due form, the prisoner was remanded to custody to answer 
the charge of murder preferred by the grand jury against him, and until he 
should be discharged by due course of law. 

Upon the trial of the habeas corpus, the following bill of exceptions was 
taken : 

“Be it remembered, that on the trial of the writ of habeas corpus granted in 
the above case, the accused offered two witnesses, Thomas J. Worsham and 
Beverly Howley on the stand, to show that he was entitled to bail under the 
JSacts and circumstances of the case prior to the finding of the indictment. To 
which the District Attorney objected, on the ground that an indictment had 
been found by the grand jury against the accused for murder, which objection 
being sustained by the Court, and the evidence rejected, the accused by his 
counsel excepts,” &c. 

By the Court.—The counsel stated that it was conceded that the warrant was 
54 
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in due form, but that, notwithstanding the finding of the grand jury, the court 
ought to hear the whole testimony, and admit to bail or not, as should appear 
from the testimony. 
(Signed.) Epwin T. Merrick, 
Judge, Seventh District. 

The prisoner now asks this court for a writ of mandamus, ordering the Dis- 
trict Judge to proceed to hear the evidence of the witness, and to admit him’to 
bail or otherwise, according to the testimony. 

The District Judge has waived the formality of a preliminary order, and sent 
up his answer to the application, consenting that a peremptory mandamus issue 
at once, if the reasons he assigns to the contrary are not deemed sufficient in 
law. 

We observe in the outset, that, had the judge chosen to hear the proffered 
testimony, and thereupon had remanded the accused to prison, or admitted him 
to bail, or discharged him without delay, no appeal would lie to this court from 
either of such orders, as we wquid be without power to revise the acts of the 
judge in the exercise of the discretion confided to him. Zz parte Mitchell, 1 
Ann. 413. 

It is very doubtful whether we could employ the summary remedy of man- 
damus to review the discretion which has been exercised in the present case ; 
for, let it be observed that the judge granted the habeas corpus, and examined 
into the commitment and its cause ; that he found the mittimus formal and the 
cause sufficient, to wit: a true bill of indictment for murder, found by a grand 
jury of the parish and pending in his court; that this finding furnished, to his 
mind, so great a presumption that the prisoner was guilty of a capital offence, 
that he did not deem him bailable under the constitution and laws; and that 
the only complaint urged against the judge is, that being thus satisfied, he re- 
fused to hear two witnesses (whose names were not endorsed among the wit- 
nesses on the bill) to impeach the correctness of the finding. 

Suppose he had heard the two witnesses. No matter what they had testified, 
under his views of the law, he would still have been bound, in conscience, to 
remand the prisoner out of respect to the finding of the grand jury under oath, 
upon other evidence adduced at their secret inquest. To compel him to listen 
to these witnesses would, then, be an idle ceremony, as we could not review his 
decision afterwards. 

But, supposing the case to be properly before us, we are not prepared to 
overrule the opinion of the District Judge upon the law. That opinion has 
not been met by authorities or arguments at all equal to those in its favor. 

Chitty says: “A man charged with murder by the verdict of a Coroner's 
inquest, may be admitted to bail if it appears by the depositions to amount only 
to manslaughter, though not after the finding of an indictment by the Grand 
Jury ; the reason for which distinction may be, that in the first case the court 
have the depositions to examine, whereas in the latter case the evidence is s2- 
cret, and does not admit of a summary revision. It is, in fact, to the deposi- 
tions alone that the court will look for their direction, for where a felony is 

positively charged they will refuse to bail though an alibi is supported by the 
strongest evidence. Nor will the court at all admit of extrinsic evidence. So, 
that they refused to examine whether a man brought up before them had been 
previously acquitted of a charge precisely the similar. And the court refused 
to bail a person for receiving stolen goods, the defendant’s affidavit admitting 
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the receipt of the goods, but denying that he knew them to be stolen, because 
that was a fact triable only by a jury, and it would be of dangerous conse- 
quence to allow such proceedings, as it might induce prisoners generally to lay 
their case before the court, who, instead of the jury, would be called upon to 
try the truth of the fact for which they were committed.” Chitty’s Cr. Law, 
p. 129. See also Petersdorff on Bail., p. 521. 

This doctrine of the English courts was adopted by the Superior Court of 
the Territory of Orleans. In the case of The Territory v. Benoit, reported in 
1 Martih, 142, the Grand Jury had found an indictment against the defendant 
for an assault with intent to murder, and the defendant moved to be admitted 
to bail. The court replied: “It cannot be done. Bail is never allowed in 
offences punishable by death, when the proof is evident or the presumption 
great. On a Coroner’s inquest finding a person guilty of a capital crime, the 
Judges have often looked into the testimony which the Coroner is bound to re- 
cord, and when they have been of opinion that the jurors had drawn an illo- 
gical conclusion, admitted the party to bail. But as the evidence before the 
Grand Jury is not written and cannot be disclosed, the same discretion and 
control cannot be exercised, and the Judges cannot help considering the find- 
ing of the Grand Jury a3 too great a presumption of the defendant’s guilt to 
bail him. We recollect no case in which it has been done. C. J. Marshall, 
who, on the examination of Aaron Burr, had admitted him to bail, concurred 
in the opinion of the court, that he was no longer entitled to that indulgence 
after the Grand Jury found a bill against him.” 

The rule laid down in this case was affirmed in the subsequent case of The 
Territory v. McFarlane, 1 M., 216, though with a remark that it would not 
be rigidly extended to cases in which the defendant had not the benefit of a 
trial, during the term, when the continuance was not granted at his solicitation. 

In the present case, it will be remarked that the the prisoner had not been 
confined two days when the habeas corpvs was tried, and it does not appear 
that the State has ever had an opportunity to bring him to trial. 

In ex parte Taylor, 5 Cowen, 56, it was said by Sutherland, J., that “the in- 
dictment must be taken as conclusive upon the degree of the crime.” 

In the case of The People v. McLeod, 25 Wendell, 568, reported also in 1 Hill, 
392, Cowen, J., remarked that ‘“ Nothing is better settled on English authority 
than that on habeas corpus, the examination as to guilt or innocence cannot, 
under any circumstances, extend beyond the depositions or proofs upon which 
the prisoner was committed.” And in that case, it was held that the prisoner 
had not the right upon habeas corpus of going behind the indictment and prov- 
ing that he was not guilty. Notwithstanding a statute of New York author- 
ized a prisoner upon the return of the writ, “to deny any of the material facts 
set forth in the return, or to allege any fact to show either that his imprison- 
ment or detention was unlawful, or that he was entitled to his discharge.” See 
also Hight v. United States, 1 Morris, 407; The State v. Drew, 1 Taylor's (N. 
C.) R., 147. 

In The People v. Van Horn, 8 Barb. Sup. Court R., 158, it was said that the 
general rule in cases of felony is that an indictment is to be deemed conclusive 
of the guilt of the accused, so as to prevent him from being enlarged upon 
giving bail, although there are several circumstances arising after indictment 
which may entitle the party to bail and thus constitute exceptions to the rule. 
And in Archer's case, 6 Grattan, 705, the court held that a prisoner indicted for 
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felony might be let out on bail where his continued continement would endan- 
ger his Nfe. Sze also United States v. Jones, 3 Wash. C. C. R., 224. So, where 
the'trial of the indictment has been twice postponed without his assent or 
fault. 2x parte Stiff, 18 Ala., 464. 

In The State vy. Hill, 1 South Carolina Court Rep., 242, there was a motion 
to reverse the decision of the Justice of the Court of General Sessions and to 
liberate the prisoner upon bail. The Session Justice had refused to hear affi- 
davits tending to show that the prosecution was instituted from malice or mis- 
take, and, being under the impression that, after bill of indictment found ina 
capital case, he had no power to hear evidence to contradict the finding on an 
application for bail. 

The motion was discharged, Justices Nott and Grimke being of opinion that, 
as the matter was confided to the discretion of the Judge, the constitutional 
court should not interfere, although they thought he might have heard the evi- 
dence and admitted the party to bail had he chosen. Justice Smith being of 
opinion that the Judge below was right in refusing to listen to the evidence, and 
Justices Brevard and Colcock being of the opposite opinion. 

In The Commonwealth v. Rutherford, 5 Randolph, 647, the General Court of 
Virginia said that on a petition from one in confinement under the judgment 
of an examining court, the Judge may hear testimony other than the deposi- 
tions taken on the prisoner’s examination, and that even an indictment by the 
Grand Jury would not necessarily exclude other evidence on the question of 
bail. This opinion was based mainly upon the peculiar provisions of a statute 
of Virginia. 

Upon a review of the authorities, we conclude that, although the propriety 
of admitting to bail prisoners accused of crime before conviction, seems to 
have been, in all cases, entrusted to the sound discretion of Judges empowered 
to issue the writs of habeas corpus, yet the fact that the Grand Jury have 
found a true bill of indictment for a capital offence, has generally been consi- 
dered as affording a sufficiently strong presumption of the prisoner’s guilt to 
preclude any further inquiry into the merits of the case upon habeas corpus ; 
that no such inquiry has ever been permitted, except upon the suggestion of 
circumstances of the most special and extraordinary character; and that we 
will not interfere to compel a District Judge to listen to evidence offered, as in 
the present case, for the purpose of showing that, under the facts prior to the 
indictment, the prisoner is entitled to bail, but, on the contrary, we express our 
unanimous approval of the course pursued in this instance by the Judge who 
rejected the evidence. 


‘The petition for a mandamus is therefore dismissed at the costs of the appli- 
cant. 
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J. W. Rocurorp, Tutor, v. P. Geracury et al. 


Privileges are stricti juris and as against third persons must be clearly and conclusively estab- 
lished. 

The tacit mortgage in favor of minors must prevail over a conventional mortgage in favor of a 

third party subsequently inscribed. C. C. 3282, 354. 






PPEAL by Westmore from the First District Court of New Orleans, Robert- 
son, J. Durant & Hornor, for plaintiff. Zmerson & Huntington, for de- 
fendants and appellant. 

Voorutes, J. The plaintiff, as dative tutor of the minors Finer, brought suit 
against the defendant, their former tutor, and obtained judgment for the sum * 
of 1,699 89, with interest and costs. The defendant’s property was seized and 
sold by the Sheriff at twelve months’ credit under an execution issued on this 
judgment, and John H. Norton became the purchaser thereof for the price of 
$4,200. A rule was taken on Norton to show cause why he should not give 
his twelve months’ bond, with good and sufficient security, for the amount of 
the plaintiff’s claim. Other creditors, who asserted claims to mortgages and 
privileges on the property, were also made parties to the rule by the plaintiff. 
Norton answered that he was ready to comply with the terms of the adjudica- 
tion and to give bonds in accordance with the ruling of the court for the price, 
provided the sum of $208 33, which he had paid since the adjudication for 
State and city taxes due on the property, should be allowed him as a credit. 

The District Court rendered judgment decreeing that the parties be paid in 
the following order out of the proceeds of the sale, viz: 

“First. To the said purchaser, John H. Norton, the amount paid by him for 
city and State taxes, as per receipts filed in court, with interest from 15th June, 
1854, $208 33; 

“Second. Clerk’s costs in the suit of Rochford, tutor, v. P. Geraghty, $241 
and 60 cents; 

“Third. Sheriff’s costs in the above suit, $101 50; 

“Fourth. City of New Orleans, for paving, $22 03; 

“Fifth. John R. Jacobs, for the use of Jacob Barker, $140 00; interest from 
21st June, 1852, Clerk’s costs, $9 65, Sheriff’s costs $2 50—$11 85; 

“Sixth. James W. Rochford, tutor, for the minors Finer, the sum of $1,699 
and 89 cts., with interest from 31st December, till paid ; 

“Seventh. S. M. Westmore, for $1,700 with 8 per cent. interest from Jan- 
uary, 1854, till paid; 

“Kighth. Elizabeth Finer, for the balance remaining undistributed, provided 
jt does not exceed $1,500.” 

Westmore’s distributive share having fallen short of the amount of his claim, 
he has taken this appeal, in which he alleges that the court below erred in al- 
lowing the claims of the plaintiff and of J. R. Jacobs, for the use of Jacob 
Barker, and giving them a preference over his, out of the proceeds of the pro- 
perty to be distributed. 

In relation to the claim of Norton, as he does not appear to be a party to 
the appeal, we are precluded from noticing the objections urged against it in the 
appellant’s brief. 
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The claim for Clerk’s fees is contested by the appellant. It is urged by him 
that $232 35 of the amount thereof were for costs taxed in the succession of 
Finer, and doubtless paid by the administrator, but as that functionary was 
not a party to the concurso, and made no claim, he was therefore not entitled 
to any part of the proceeds to be distributed ; and a large portion of this claim, 
if not all, should be rejected. As these costs appear to have been incurred in 
the suit in which the execution was issued, we do not think the Judge erred in 
assigning to them the rank which he did. 

The claim of Jacob Barker, assignee, &c., ranked as a privilege, is strenuous- 
ly resisted by the appellant. This privilege is alleged to be for work done 
upon the house which was sold together with the lot. On the trial of the rule, 
a copy of a judgment in the suit of John R. Jacobs, for the use of Jacob Bar- 
ker, was read in evidence; it decrees that “the plaintiff recover of the defen- 
dant the sum of $140 with 5 per cent. interest from 21st June, 1852, until paid; 
$2 costs of protest, and costs of suit with privilege on the house and premises 
on Annunciation street, now occupied by said Geraghty.” It was rendered on 
the 18th December, 1853, and inscribed in the mortgage office on the 28th of 
the same month. There is no evidence showing the date of the alleged work 
from which the privilege resulted, nor the amount stipulated therefor. The 
Code, Article 2746, provides that “no agreement or undertaking for work ex- 
ceeding five hundred dollars, which has not been reduced to writing, and regis- 
tered with the Recorder of Mortgages, shall enjoy the privilege above granted.”’ 
The following Article provides: “For those not amounting to $500, this for- 
mality is dispensed with; but the privilege granted to them is prescribed 
against after six months, reckoning from the day when the work is completed.” 
As we have seen, the judgment was rendercd upon a promissory note, which 
matured prior to the 21st June, 1852. It has often been decided by this court 
that privileges are stricti juris, and as against third persons must be clearly 
and conclusively established. It follows therefore that this claim must yield to 
that of the appellant. 

It is finally urged by the appellant that the judgment in favor of Rochford, 
tutor, v. Geraghty was rendered in July, 1853, and gives no privilege. The 
suit was instituted against the latter as former tutor of the minors Finer on the 
22d January, 185%, to render an account of his tutorship, &c. ‘ Minors have 
a legal mortgage on the property of their tutors as a security for their admi- 
nistration, from the day of their appointment, until the liquidation and settle- 
ment of their final account.” C. C. 3282, 354. It is clear therefore that the 
tacit mortgage of the minors Finer must prevail over the appellant’s cor.ven- 
tional mortgage which was subsequently inscribed. 

It is therefore decreed that the judgment of the District Court, so far as it 
grants a privilege to John R. Jacobs, for the use of Jacob Barker, on the pro- 
ceeds of the sale, be reversed, said claim to be classed as a judicial mortgage 
to take effect from the date of its inscription, and that said judgment in every 
other respect be affirmed, the appellee John R. Jacobs, for the use of Jacob 
Barker, to pay the costs of appeal. 
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Cocuran & Co. v. J. B. Watxer.—Rawtey, Intervenor. 


Article 8214 of the Civil Code, and the amendatory Acts of February 17th, 1841, and March 8th, 
1841, refer only to advances made on goods or merchandise, and do net create a privilege on 
slaves. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Clarke & Bayne, for plaintiffs. Wolfe & Singleton, for intervenor and ap- 
pellant. 

Sporrorp, J. We think the evidence establishes that, at least, the acceptance 
of the draft in favor of Dorance & Sons by the intervenor was posterior to the 
promise to pay over the proceeds of the slaves to the plaintiffs, in accordance with 
the order of the defendant. There is some obscurity and doubt with regard to 
the other acceptance in favor of Stephen Twelves. 

The plaintiffs, however, acquired an undoubted preference or privilege upon 
the slaves, by virtue of their attachment, from the date it was levied. C. P., 264, 
265, 722; Emerson v. Fox, 3 L., 183; C.C., 3151; Tufts v. Carradine, 3 An., 431. 

We do not perceive that the intervenor acquired a privilege upon the slaves 
by his conditional acceptance of the Twelves’ draft, or by his acceptance of the 
conditional order in favor of Dorrance & Sons, even if those acceptances were 
anterior to the promise he made in favor of the plaintiff. By our law slaves are 
classed with immovables, and privileges are stricti juris. The Article 8214 of 
the Civil Code, and the amendatory Acts of February 17, 1841, and March 8th, 
1841, (session Acts, pages 21, 58) refer only to advances made on goods and 
merchandise, and do not create a privilege upon slaves. Such privileges are 
regulated by another chapter of the Code. A valid attachment of the slaves in 
the intervenor’s hands, before he had sold them, released him from his obligation 
to pay the conditional acceptances. = 7 

The judgment is therefore affirmed, with costs. 





R. G. Muscrove v. Tae Carnortc Cuurcn or Sr. Lovts. 


It seems that individuals have the right to sue for the abatement of a nuisance. 
A cemetery is not per se a nuisance; special circumstances are requisite to make it such. 


re. from the Fourth District Court of New Orleans, Reynolds, J. 
Filleul, for plaintiff. Preaux, for defendant and appellant. 

Bucnanan, J. By an Act of the Legislature, approved March 16, 1848, en- 
titled an Act to enlarge the powers of the wardens of the Church of St. Louis, 
of New Orleans, the defendants, a religious corporation of this State, were au- 
thorized to establish, within the limits of New Orleans, a cemetery for the burial 
of Roman Catholics; provided said cemetery be established at a distance of at 
least one mile from the left bank of the river, and provided the consent of the 
Municipality in which the same may be located be first obtained. 

At a sitting of the Council of Municipality No.. Three, of the city of New © 
Orleans, on the 18th November, 1850, resolutions were adopted which were ap- 
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re pot proved by the Mayor on the 26th November, 1850, authorizing the defendants to 
Sr. Lours Caurcu establish a cemetery within the said Municipality, to wit: on land acquired by 
: the Church Wardens from Mr. Felix Labatut, and in the resolutions deseribed; - 
also authorizing the Mayor to sign, on behalf of the Manicipality, all notarial 
acts required by the defendants, in order to carry inte effect the foregoing reso- 
lution. 

On the 6th December, 1850, a noturial act was passed in pursuance of these 
resolu ions, to which were parties the defendants and the Third Municipality of 
the city of New Orleans, and by which it was agreed that the defendants might 
establish a cemetery upon the land mentioned in the resolutions of the Municipal 
Council above recited, upon the conditions: 1st, That neither the Council nor 
the defendants should have the right of changing the destination of said ceme- 
tery, unless with the consent of the families or relations of the dead buried 
therein. 2d, That at least fifty indigent of the Third Municipality shall every 
year be buried in said cemetery, on the order of the Recorder, and at the expense — 
of the defendants. 

By the effect of the consolidation Act of 1852, the city of New Orleans, a new 
corporation created by that Act, succeeded to the rights and obligations of the 
municipal corporations previously existing, the Third Municipality included. By 
resolution, approved by the Mayor the 4th December, 1554, the corporation of 
the city of New Orleans repealed the resolutions of the Manicipality No. Three 
of the November, 1850. 

Up to the time of this repeal the defendants had done nothing towards availing 
themselves of the right given them by the Act of the Legislature, the resolutions 
of the Municipal Council, and the contract aforesaid, to establish a cemetery at 
or near the Bayou St. Johan. But between the 18th and the 22d January, 1855, 
they interred a dead body in the land mentioned in the said resolutions and con- 
tract. 

The plaintiffs, proprietors of land in the neighborhood, have sued out an in- 
junction to prohibit the defendants from continuing the interment of dead bodies 
at this place, on the grounds: Ist, That such use of the property is a nuisance 
prejudicial to the health and offensive to the feelings of the plaintiffs. 2d, That 
the authority to establish graveyards is vested exclusively in the Mayor and 
Aldermen of New Orleans, who have formally prohibited defendants from estab- 
lishing the one now complained of by their resolution of the 4th December, 1854. 

The defendants have questioned the right of plaintiffs to prosecute the abate- 
ment of a nuisance. Upon this point, however, the authorities seem to be in 
favor of plaintiffs. Herbert v. Benson, 2 An., 770. 

The evidence does not establish the nuisance complained of. It is even doubt- 
ful whether the burial-ground of defendants is distinctly visible from the premises 
of the plaintiff. The latter fronts on the Bayou St. John, the cemetery of de- 
fendants fronts on Esplanade street. Besides, it is not shown that the cemetery 
of the defendants offends the senses of passengers or of residents in the neigh- 
borhood. The vicinity of a graveyard is undoubtedly unpleasant from associa- 
tions with ideas the most repugnant to human nature, and frequently exaggerated 
by superstitious terrors. But it cannot be denied that a repository for the bodies 
of the dead is an indispensable part of every town or village, and, ander the 
superintendence of a good police, there is not, necessarily, anything shocking or 
offensive to the senses in sucha repository. On the contrary, a cemetery may 
be rendered one of the most attractive ornaments of a city, and it is believed that 
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such is the case with those of New Orleans in general. We would not, there-  Mvsanove 
fore be prepared to vay that the vicinity of a cemetery is, per se, a nuisance, fr. Lovis Cucxcu 


without proof of special circumstances which would make it such. But in this 
case not only are such circumstances entirely wanting, but the petition admits 
that the municipal corporation has the power to locate cemeteries; and the proof 
is, that the cemetery in question has been located not merely by a resolution of 
the corporation, but by a formal contract before a Notary Public. 

The repeal-by the existing corporaticn of the resolutions adopted by the Third 
Municipality involves very important questions of vested rights on the one side, 
and of the police authority of the corporation on the other, which it is neither 
necessary for the decision of the present cause nor proper now to decide, inas- 
much as the city corporation is not a party to this suit. 

It is therefore adjudged and decreed that the judgment of the District Court 
be reversed, that the injunction herein issued be dissolved, and that there be 
judgment for defendants, with costs of both courts. 





J. E. Zunrz v. Miss A. M. Cornen and Mrs. Movusster. 
cs Jie = 

The incapacity of a married woman to contract, is not absolute. 

A married woman who signs a note and executes an authentic act of mortgage, with the authority 
of her husband, to re@®tve its payment, cannot arrest an order of seizure and sale simply on the 
ground that she was a married woman. Nor can she arrest such an order upon a mere’sugges- 
tion of want of lawful consideration of the notes, without affidavit. 

Where the authentic acts bear intrinsic evidence that the wife has exceeded her powers, the Judge 
should not issue an order of seizure and sale ; but where they do not bear such evidence, the order 
should be issued, and the wife left to her remedy, like other defendants in executory process, by 
injunction upon affidavit. 

©. CO. 124, 1779, 2867, 2411, 2412. 


PPEAL from the District Court of the Parish of Plaquemines, Rousseau, J. 
H. D. Ogden, for plaintiff : 


1. It is an attempt to change the proceedings via executiva into via ordi- 
naria, without plaintiff’s assent, either expressed or implied. 2 An. 488. 

2. The proceedings are not in conformity to the mode prescribed by law. 

The only remedy, authorized by the facts of the case, is that subsequently 
resorted to, viz: an injunction. C. P. 738 etal. 4 Rob. 492. 2 Robe 90. 


Rozier and Penrose, for defendants and appellants : 


It appears from the face of the papers that an order of seizure issued erro- 
neously. The mortgage act shows that at the time of the execution of the 
notes and mortgage, Mrs. Moussier was married—a community of acquets and 
gains existed between her and her husband. It is not stated in the act that 
the debt was incurred for the benefit and use of the wife; the mere acknowledg- 
ment is that she, being indebted, mortgages, for the security of the debt, a 
certain plantation and slaves. The petition contains no other allegations. 
The presumption of the law arising is, that the notes were executed in con- 
sideration of a debt incurred by the husband, and for which he alone was 
responsible. The husband being the head and master of the community, all 
contracts entered into during the marriage must be considered as ma e by 
him, and for his advantage, whether they be made in his own name or in the 
name of both husband and wife. This presumption can be destroyed only by 
positive proof that the consideration of the contract enured to the separate 
benefit and advantage of the wife. It is clear that the acknowledgment made 
by the wife in the instrument itself, cannot avail the plaintiff; if it could, the 
protection which the law gives to married women would be nugatory. 6 Rob. 
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67. 0.0. 2871. Alth the debt was incurred in the name of the wife, 
still it is considered the debt of the hnsbahd. But even if the wife had ac- 


know that the debt had cnured to her sole benefit, nevertheless the wife 
has a right to force the creditor to prove it before he can exercise his right of 
selling her property. 


A married woman who has given a mortgage upon her paraphernal property 
to secure advances which the act acknowledges to have enured to her benefit, 
is not thereby estopped from showing that the advances were not for her bene- 
fit, and that she is not bound by the act of mortgage. 5 An. 586. The onus 
——- that the debt enured to the benefit of the wife is on the plaintiff. 3 

. 74. 4 Rob. 509. 1 An. 428. The law forbids the transfer of parapher- 
nal property of the wife to pay the debts of the husband, or the debts of the 
community which he was bound to pay. 5 An. 572. C.C.2912. A mortgage 
executed by a husband, under a power of attorney from his wife who was 
separated in property, on the paraphernal fands of the latter to secure the re- 
peyment of an amount alleged in the act to have been lent to the husband as 

er agent, but which was not shown to have been applied to her use, cannot 
be enforced. C. C. 2412. It is incumbent on the party seeking to enforce the 
contract of a married woman, to show that it enured to her benefit. 1 An. 
424, 58. The wife is not estopped from setting up the defence, by her 
acknowledgment of the indebtedness, in an act of mortgage. 5 Ann.173. In 
the case of Bank ef Louisiana v. Farrar, 54, it is laid down that the Article 
2412 makes no change in the law as it stood, at the time the sixty-first law of 
Toro was in force. By this law it was enacted, ‘“‘and we do also order that 
when the husband and wife shall bind themselves jointly in one contract or 
severally, the wife shall not be bound in anything, unless it shall be proved 
that the debt was converted to her benefit.” 

Ocpen, J. (Sime, C. J., absent.) This appeal is taken by the defendants 
from.an order made by the court below, dismissing the oppositions of the 
defendants to an order of seizure and sale which the plaintiff had obtained. 

The order of seizure and sale was granted on an act of mortgage executed 
by the defendants in favor of Maunsel White, to secure the payment of three 
promissory notes executed by the defendants for $10,766 each. The notes 
are the first and second notes of the defendants, payable to their own order, 
and Mrs. M. Moussier, being a married woman, was authorized by her hus- 
band to sign them. 

The opposition of Mrs. Moussier sets forth that she was a married woman, 
and, that her notes were not therefore binding on her. She does not allege 
that the notes were given for a debt of her husband, but denies that she 
ever received any consideratien therefor. The opposition was not sworn to 
and no injunction was prayed for. The other defendant took a rule on the 
plaintiff to show cause why the order of seizure and sale should not be set 
aside, on the ground that the defendants were entitled to certain credits, 
which could only be finally determined in an ordinary action. The Judge of 
the court below dismissed che oppositions of both defendants, on the ground 
that the only mode of arresting an order of seizure and sale, pointed out by 
law, was by an injunction. 

The appellants’ counsel argues that the appeal is taken from the order of 
seizure and sale, as well as from the order dismissing the oppositions, and con- 
tends that, on the face of the petition of the plaintiff, it appears that the order 
of seizure and sale could not have legally issued against Mrs. Moussier, who 
was a married woman. 

The defendants have not filed an assignment of errors as required by the 
Code of Practice, when the case comes up without any bill of exceptions or 
certificate of the Clerk that the transcript contains all the evidence. No motion 


having been made to dismiss the appeal on that ground, we have considered 
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the case as if the appeal had been taken directly from the order of seizure and 
sale, and we are of opinion that the averments in the petition and the act of 
mortgage, and of subrogation by Maunsel White, of the plaintiff to his rights 
under the mortgage, was sufficient to authorize the order of seizure and sale 
against Mrs. Moussier. The incapacity of married women to contract is not 
absolute. Helling v. West, 2 An. 1. Mr. Moussier was authorized by her 
husband to enter into the contract, as appears on the face of the notes. It 
does not appear on the face of the proceedings, that the obligation she entered 
into was null and void, and no legal defence is suggested in the opposition 
which, without being sworn to, ought not to have been received. Code of 
Practice, Art. 738. 

Plaintiff, by a supplemental petition, allowed certain credits, and it is not 
alleged by either of the defendants, that there are any other credits to which 
they are justly entitled. If there were such, the defendants should have filed 
an opposition under oath, setting forth the payments which had been made, 
and praying for an injunction in conformity with Art. 739 of the Code of 
Practice. 

The court below did not err in dismissing the oppositions, and the judgment 
is therefore affirmed, with costs. 


Sporrorp, J. I concur in the opinion prepared by Mr. Justice Ogden, and 
add the following reasons : 

A single, and a married woman authorized by her husband, executed their 
joint and several notes, and secured them by an authentic act of mortgage im- 
porting a confession of judgment upon a plantation and certain slaves. 

It is contended that an order of seizure and sale could not be lawfully issued 
upon these authentic documents, although no informality is suggested, simply 
because one of the parties is a married woman. 

It is also contended that the order of seizure and sale could be arrested by the 
married woman without affidavit or bond, upon her mere suggestion of a want 
of lawful consideration for the notes. 

These propositions are novel and startling, and no precedent is cited to sustain 
them, if they are well founded in law, then no order of seizure and sale can ever 
be properly issued upon an authentic act of mortgage, when a married woman is 
one of the mortgagors, for the proof of consideration, and that such considera- 
tion enured to the separate benefit of the married woman, is, under the decisions, 
necessarily a matter in pais; her own acknowledgment in either act not consti- 
tuting proof thereof. . 

The check that such a doctrine would impose upon the operations of com- 
merce in a community where so large an amount of property is held by married 
women, should make us pause, before we add this to the other embarrassments 
of business in this State. 

“Tue wife, whether separated in property by contract or by judgment, or not 
separated, cannot bind herself for her husband nor conjointly with him, for 
debts contracted by him before or during the marriage.” C. C. 2412. 

But, in the case before us, the wife does not pretend to bind herself for her 
husband, nor conjointly with him. Duly authorized by her husband, she confes- 
ses judgment for a debt apparently her own. 

Must the judge, in such a case, without any evidence before him but the auth- 
entic act, on which, there appears no single circumstance of suspic'on, presume 
that it contains a latent fraud upon the law? Has such fraud become so common 
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as to be the rule instead of the exception, and to impose upon our District 
Judges the necessity, in all cases, of exempting the property of married women 
from the executory process? I think not. At any rate, no adjudicated case has 
said so; but we must say so, to reverse the judgment of the District Court. 

The true doctrine, is, that where the authentic acts bear intrinsic evidence that 
the wife has exceeded her powers, the judge should not issue an order of seizure 
and sale; but where they do not bear such evidence, the order should be issued 
and the wife left to her remedy, like other defendants in executory process, by 
injunction upon affidavit. C. P. 738,739; Exchange and Banking Co. v. Wal- 
den, 15 L. R. 483; Clement v. Oakey, 2 Rob. 90; Minot v. United Siates,4 Rob. 
492. 

For, the wife may, in certain cases, validly mortgage her property with the 
authorization of her husband, in writing. C. C. 124, 1779, 2367, 2411. 

It is true, that, when an issue is properly made up between the parties, the 
burden of proving the affirmative that the debt of the wife (particularly where 
it has been contracted conjointly with her husband) enured to her separate bene- 
fit, has been thrown upon the creditor. But, in no case does it appear that such 
an issue was made by rule upon simple suggestion without affidavit, when an 
order of seizure had been issued upon authentic documents unsuspicious upon 
their face. 

The case of Durnford v. Gross and Wife, 7 M. 465, was an ordinary action 
against the wife upon a promissory note signed conjointly with her husband. So 
was the case of Davidson v. Stewart, 10 L. R. 146. 

Brandegee v. Kerr and Wife, 7 N.S. 64, was an ordinary suit upon a pro- 
missory note made by the wife and endorsed by the husband, which, the court 
remarked, could not be distinguished from a joint and several note of husband 
and wife. 

Prudhomme v. Edens, Administrator, 6 Rob. 65, was an action vid ordinaria 
upon a note drawn in solido by husband and wife. 

The Firemen’s Insurance Company v. Cross, 4 Rob. 510, was an ordinary 
suit upon a note made by the defendant, authorized by her husband, who also, 
in the accompanying acts of mortgage, bound himself for the debt; but the 
point decided was, that the District Judge ruled correctly in allowing the defend- 
ant to show by testimony that the loan was actually made to Osborn Cross” 
her husband, and not to her herself, as stated in the acts. 

Patterson & Co. v. Fraser and Wife, 5 An. 586, was an ordinary action, in 
whieh the wife denied her acknowledgment in an authentic act made when she 
was a minor under marital authority. The evidence cast various circumstances 
of suspicion upon the gocd faith of the act, and the court refused to hold the 
wife bound. 

De Gaalon v. Matherue, 5 An. 495, was a simple suit upon a promissory note, 
and the wife proved that her husband had received the consideration, and was 
released. 

Provost v. Provost, 5 An. 574, was an action by a married woman to annul an 
assignment made by her, and the court said that, under the evidence, there was 
no doubt that the assignment was an attempt to apply the separate property of 
the wife to the payment of the debts of the husband, which the law forbids. 

In Pascal v. Sauvinet, 1 An. 428, the wife sued out an injunction against an 
order of seizure and sale upon a mortgage, which, her husband, as her attorney 
in fact, had given ; the court sustained the injunction, stating that the evidence 
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rendered it probable that the loan and mortgage were made without her know- 
ledge or consent, and that the money which was received by the husband, was _— Convex. 
applied exclusively to his own use. 
In Taylor v. Carlyle, 2 An. 579, the plaintiff, a married woman, also enjoined 
an order of seizure and sale against her property, upon the ground that the debt 
for which the mortgage was given, was her husband’s debt; the court said the 
evidence satisfactorily established the averment, and perpetuated the injunction. 
Ervin v. McCalop, 5 An. 178, was an injunction sued out by the wife, 
against an order of seizure and sale under similar circumstances. The defend- 
ant in injunction met the issue, and attempted to prove that the debt inured to 
the benefit of the plaintiff, in which he failed. 
In Beauregard v. Her Husband, An. 293, it appears that the note upon which 
the order of seizure and sale issued was the joint and several obligation of the 
husband and wife, and, therefore, came within the prohibition of C. C. 2412.— 
Still, the wife went through all the formalities of an injunction to stay the sale, 
and succeeded. 
Not one of these cases sustains the position of the appellant, that the petition 
and documents annexed do not make out a proper case for an order of seizure 
and sale, or that, it is competent for her to arrest the order by her unsworn 
statement, in a rule, that ihe notes were without consideration. 
She should have proceeded by injunction, if she wished to arrest so solemn a 
proceeding as this order, based upon her own formal act importing a confession 
of judgment. 





























S. B. Conrey v. T. B. Hoover. 





A broker sold bills of exchange which were not paid at maturity. He afterwards assisted the acceptors 
in effecting an arrangement to secure their payment by mortgage. Held, that in the latter trans- 
action he acted as an attorney in fact, and not as broker, and therefore, he could not recovera 
broker’s commission fer the service. ©. C. 1986, 2960, 2986. 







PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Olcott, for plaintiff. Henderson, for defendant and appellant. 

Voorutses, J. Maunsel White & Co. employed the plaintiff and paid him a 
commission as broker to sell certain bills of exchange, of which they were the 
acceptors, amounting to $40,230 50, and the defendant became the purchaser 
thereof. Those bills were dishonored at maturity, and the paper of that firm 

became depreciated in value from 20 to 35 per centum. Maunsel White then * 
renewed and secured those bills by a mortgage on his property in favor of the 
defendant, who granted him a prolongation of the term. This arrangement ap- 
pears to have been effected through the agency of the plaintiff after several in- 
terviews with Mr. White. The settlement was made in presence of the defend- 

* ant, who received the mortgage notes in lieu of those protested. The deed of 
mortgage was prepared under the directions of both the plaintiff and Maunsel 
White. 

For the services thus rendered the plaintiff claims $815 92, and the further 
sum of $33 44, “for brokerage in renewing protested paper of G. Burke & Co., 
without obtaining mortgage, say $3,844 at 1 per cent.” 
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The defendant is appellant from a judgment rendered against him in favor 
of the plaintiff for these two sums. 

The principal ground on which he rests his defence is, that the plaintiff, as 
broker, sold him the bills, and then under the pretence of friendship, and af- 
fecting to be desirous to aid him in securing the same, gfficiously obtruded him- 
self in the settlement made by defendant with Maunsel White & Co. 

The testimony of S. W. Taylor, the only evidence touching the protested 
paper of G. Burke & Co., shows that the witness himself settled the matter 
directly with Hoover in presence of Conrey. 

On the one hand we have before us the testimony of three witnesses. The 
Jirst proves that he considers the value of the services rendered by the plain- 
tiff to be fully worth 2} per cent. on the amount of the matter adjusted: the 
witness is not a broker. The second witness says, that he knows of no custom- 
ary rate of charge by brokers for the settlement of protested paper, as it does 
not come under the head of brokerage rates, He would say that 5 per cent. 
on the amount arranged ($40,796) would be a low compensation. As soon as 
a sale of paper is effected by him, he considers his duty at an end. Should it 
afterwards be protested and the vendee apply for his aid to secure its pay- 
ment, and he did so, he would charge for his services. This is not legitimate 
brokerage, but agency ; and he never did such business. He might charge for 
it one per cent., ten per cent.; it would depend altogether upon the services. 
He would not consider it his moral or legal duty to aid a party to whom he 
sold paper, which was afterwards protested, to secure it. The third witness 
says that he is a broker; that after he has sold paper to a party, he considers 
that he has done with the transaction. He would not give his aid to the pur- 
chaser to secure such paper, unless his commission were paid; and would make 
the same charge as broker when he sold the paper, and not as agent ; and this 
he believes to be the custom. 

On the other hand we have also the testimony of three witnesses: The first 
says, he is a broker in this city; whenever he has procured paper for a party 
the payment of which was delayed, he used all his exertions to procure the 
payment of that paper without any charge, and this has always been his cus- 
tom. He considers it to be the interest of the broker, in order to get business 
that he should exert himself to secure the payment of paper sold by him toa 
party. Zhe second witness says, that he is and has been a broker for twelve 
years ; when a party purchases paper from him as a broker, and which is not 
paid at maturity, he considers himself bound to assist the purchaser in obtain- 
ing the payment thereof, without any charge. It occurred only in three or four 
cases that paper sold by him was not paid at maturity, and he assisted the par- 


 . ties to secure their money. The third witness says that he is and has been a 


broker for twelve years: that it is not usual or customary for a broker to 
charge the buyer any commissions for aiding to secure paper which he has 
sold him. The highest commission charged for the sale of paper, which is paid 
by the seller, is one per centum. After the sale, he considers his obligation 
legally at an end, but at the same time thinks it is his moral duty to assist in 
securing the debt when it becomes doubtful or is protested, without any charge. 

Upon this state of facts the question arises, is the defendant liable to the plain- 
tiff for any commission or compensation? If so, for what amount? 

It is perfectly clear that the services were not rendered by the plaintiff as 
broker. “The broker or intermediary is he who is employed to negotiate a 
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a matter between two parties, and who, for that reason, is considered as the 
mandatory of both.” C. ©. 2985. It is a trade or occupation. There are 
various classes of brokers. Their commissions are generally regulated by 
usage. The testimony of one of the witnesses shows that the highest rate of 
commission or brokerage for the sale of paper in this city is one per centum. 
Hence it follows that the alleged services were rendered by plaintiff, not as a 
broker, but as an attorney in fact. “The procuration is gratuitous unless there 
have been a contrary agreement.” ©. C. 2960. This Article corresponds with 
Article 1986 of the Napoleon Code. Duranton, in his commentary upon it 
says: “Au surplus, quoique le mandat soit gratuit de sa nature, cela n’est 
vrai au moins que dans le cas ov on peut le considérer comme un office d’ami, 
et non lorsqu’il est Tezrercice d’une profession. Dans le dernier cas, le salaire 
est df suivant la nature de l’affaire, et au taux réglé par la loi ou usage ; il 
est censé stipulé au moins. Tel est le cas od je charge un avoué de s’occuper 
pour moi dans telle affaire, un agent de change de me vendre ou de m’acheter 
des rentes sur |’Etat, un commissionnaire de vendre mes vins, &c. &c., dans tous 
ces cas et d’autres analogues, je dois le salaire d’usage: il est tacitement con- 
venu,” 18 Dur. No. 187. How then can it be urged that the plaintiff’s claim 
results from the exercise of a profession, and that his commission is regulated 
by law or usage—‘‘le salaire est du suivant la nature de l’affaire et au taux 
réglé par la loiou l’usage?” There being no contrary agreement, it is clear 
that the procuration in this case must be looked upon as gratuitous, a mere 
office @ami. It was natural under the obligations imposed on him by law as 
broker or intermediary, that the plaintiff should have lent his assistance to the 
parties to carry out the original contract in good faith. C. C. 2986. There is 
not a single case mentioned by any of the plaintiff’s witnesses, in which com- 
pensation has ever been claimed or allowed for such services, whilst on the other 
hand it is shown that similar services have been rendered without any compen- 
sation. 

On the hypothesis that the plaintiff is entitled to recover anything, the 
amount claimed and awarded to him is manifestly exorbitant and dispropor- 
tioned to the value of his services. Taking 35 per cent. as the highest estimate 
of the depreciation of the paper of Maunsel White & Co., it results then that 
the amount really secured was only $11,199, and that the plaintift’s commis- 
sion amounts to $815 92. The calculation of interest on eleven bills made by 
the plaintiff for the defendant and by Mr. Carl Kohn for Maunsel White & Co., 
constituted the settlement. Under all the circumstances of the case, it is clear 
that the plaintiff is not entitled to judgment without proof of a special agree- 
ment, of which we find none in the record. 

It is, therefore, ordered that the judgment of the District Court be reversed, 
and the plaintiff’s demand dismissed as in case of non-suit. 


Sporrorp, J. I concur in the decree only upon the ground that the evidence 
is not sufficiently explicit as to the extent and value of the plaintiff’s services 
to the defendant. 
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Connor’s Winow v. ApministraTors AND Herrs or Connor. 


A marriage was solemnized in Mississippi between a’ resident of that State and a minor resident 
of Louisiana, the tutor not objecting thereto, and Mississippi being the matrimonial domicil and 80 
contemplated by the parties at the time of the marriage. Held, That although it was the intention 
of the parties to be married in Louisiana, which was prevented solely by accident, yet the mar” 
riage was not constructively and de jure a marriage in Louisiana, and after the death of the 
husband, the widow was not entitled to any portion of the estate in Louisiana as community prop- 
erty under the Code of 1808, which was in force at the time of the marriage. 

That certain monies belonging to the wife in Louisiana and received by the husband and invested 
by him in property in Mississippi, did not constitute her paraphena! funds for which the husband 
was liable, but became the absolute property of the husband jure mariti, under the laws of Missis- 
sippi, that being the matrimonial domicil. 

That the widow having brought no dowry and being left in comparatively necessitous circumstances 
is entitled to her marital portion in the real estate of Louisiana. 

The discrimination which the Codes of 1808 and 1825 make between the rights of wives domicilia- 
ted in Louisiana, and those domiciliated in other States on the subject of community is not un- 
constitutional. 

CO, C. 2829. 


PPEAL from the District Court of Tensas, Snyder, J. 
Farrar and Henderson, for plaintiff: 


The petitioner, a citizen of the United States, and widow of Henry ZL. Connor, 
deceased, of the State of Mississippi, sues for community in “ Arcole Planta- 
tion,” an estate in parish of Tensas, of the succession of said H. L. Conner, 
deceased. 

Her first ground for this claim is,—that her case falls within the laws and 
decisions of the State of Louisiana, which fix and confer the right, for these 
reasons: 

1st. She was a citizen ward of the State of Louisiana when married. 

2d. She was married during the continuance of the Code of 1808, 

8d. She was constructively and de jure married in Louisiana. 

4th. It was the ante-nuptial intention of the spouses, to have made Louisi- 
ana their residence. 

5th, Mere accident, and the post-nuptial purpose of her husband, made Mis- 
sissippi their actual residence, but to which act, petitioner, then a minor, and 
without disposing will, could give no assent. 

All these facts are set forth in the petition, and most abundantly sustained 
in the proof; and on these predicates we invoke the following principles of 
Louisiana authority : 

Ist. This was a marriage of a Louisiana ward, and to all legal intents was a 
Louisiana marriage. And both codes are express that as to such marriage, 
property acquired in Louisiana is subject to community. QO. C. p, 336, Art. 
63, p. 824, Art. 10; C. C. Art. 2369; Stor. Com. L., p. 292, note 3. 

This rule is fully recognised in McGill's case, 6 An. 844-5, and6 An. 257. 

2d. At the time of the marriage, it is in clear proof, and without contradic- 
tion, that Louisiana was the contemplated domicil of the spouses after mar- 
riage, and this, as to marriages out of Louisiana, with but partial and occa- 
sional residence in Louisiana is held sufficient to subject the martial rights to 
Louisiana law. 

Routh’s case, 9 Rob. 224; Fisher's case, 2 An. 775; and in Walker v. Duve- 
race, extended to slaves never in Louisiana, 4, An. 569. 

To same effect is Rowley v. Rowley, 19 Louisiana, 578-578. 

When the marriage was in Louisiana, and the property in Louisiana, and 
domicil intended to have been in Louisiana, no such case has been decided de- 
nying the widow community. When superinduced by the marriage, it has 
never been disallowed for any cause. 

8d. This marriage was contracted under the 0. C., and Spanish law, and 
these did not require domicil to give community. 1 Partidas, 532, Tit. 11, 
Law 24. Saul v. his creditors, 6, N. 8. 577, 580, 586,589, 595.  Cole’s wife 
v. his Heirs, 44~47 (48 and 51). Dizon v. Dizon's Executor, 4. La. 190. 
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4th. The rights of community attached, by virtue of the laws in force at the 
time and place of marriage. And this rule is a forced sequent from the lan- 
guage of Codes. That every marriage in this State superinduces of right 
community of gains. That is, the fact of marriage in the State begets the 
right, and it thereupon attaches to all property acquisitions in this State as a 
consequence. 

It follows, therefore, that no repeal of the law so then in force, could divest 
or abate the right. O. C. p. 336, Art. 63; p. 324, Art. 10; 4 La. 191, 192, 
193; 9 La. 145; 4 Mart. 648; 9 La. 583-4; 5 An. 144. 

5th. It is well known that community in the civil law, is the substitute for 
dower and distribution of the common law. The Jaws of all nations make pro- 
vision for widows, from succession of estates within their jurisdiction. Phis 
law, or provision, by whatever name, is a real statute when applied to immov- 
ables. 

Story’s Con. of Law, 3d Ed. p. 278, note 1. 

The common law rule is plainly to this effect. Stor. C. L. $454, and see also 
§461.- Wheat’s International Law 127, 128. 

It was well and clearly decided under the old code that the statute regulat- 
ing the rights of husband and wife was a real, and not a personal statute. 
Hence said the court : 

“Tt follows then, as a consequence, that property within the limits of this 
State must, on the dissolution of the marriage, be distributed according to the 
laws of Louisiana, no matter where the parties reside; because viewing the 
statute as real, it is the thing on which it operates that gives it application, not 
the residence of the person who may profit by the rule it contains.” 

Cole’s wife, 7 N. S. 44 (id. p. 47.) To same effect, Saul v. His Creditors, 5 
N. S. and Dizon v. Dixon, 4 La. 190; Ist Partidas, p. 532, Tit. 11; L. 24 
This reasoning we maintain, hasa force of logic, that ever has, and ever will 
-resist all assault, Grant the proposition that the law of community is a real 
statute, and the consequence deduced in Cole’s case is an inevitable result. 

In fact, the definition of a real statute may be rendered, a law which exerts 
its force independent of the personal incidents of parties, to be affected by it. 
3 An. 426. 

But in Packwood’s case, and long since the C. C., the court, with much dis- 
play of learning, affirm the doctrine that the law of community is a real statute. 
9 Rob, 443. 

By what new logic, then, can it be maintained, that by inference and deduc- 
tion, and not the language of the new code, that a prominent object and result 
of this real statute is to discriminate between the residence of persons who 
claim its benefits? ‘ 

The new code has said, (which the old code omitted to say)—‘ A mar- 
riage contracted out of the State, between persons who afterwards come here to 
live, is also subjected to the community of acquets and gains, with respect to 
such property as is acquired after their arrival.” Art. 2370. 

Now this, we contend, is but a declaration of what the law in like case was 
before, and as the courts so before decided. But the courts since have seized 
on the negative pregnant in this article, and decided that if the parties don’t 
remove to Louisiana, the wife has no community rights. Just as well decide 
that in property acquired in Louisiana before the removal of the spouses there, 
the husband also should have no heritable rights, but the same should escheat 
to the State. 

We, however, respectfully forbear to press any new views upon the construc- 
tion of Art. 2370 of the new code. We hope and prefer, to convince the court 
that our rights are established and maintainable under the old code, without 
interfering with the court’s construction of this article and its accessories of the 
code of 1825. And because, too, we consider our case exempted from the 
operation of this article of the code of 1825, for reason that ours was a Louisiana 
marriage—with the intention of a Louisiana domicil. 

But should the court overrule us in all our pretensions of right, as before 
shown, and consider our case within the ostracism of this article, and that this 
article has been heretofore rightly construed, then we say the article is in mani- 
fest conflict with sec. 2, art. 4, C. U. 8. 

“The citizens of each State shall be entitled to all privileges and immunities 
of citizens in the.several States.” 
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are rights; immunities are exemptions: the first are direct and 
positive; the second more negative in character. These privileges, we con- 
sider, are necessarily and exactly civil privileges, and are clearly distinguished 
from franchise, powers, and authorities All such are politigal rights, and not 
included in this common grant and concession of civil privileges, secured to all 
the citizens of the United States, in each and all of the several States. 

This grant is said to have its predicate on another power in the C. U. S., that 
of naturalization. The two most obviously deprive the several States of all 
authority to make laws of alienage against the citizens of any one of the United 


Now, the usual and most common privation of alienage is incapacity to take, 
hold, inherit, and transmit property. This article of the code is a direct penalty 
of alienage, applied to a citizen of a State of the U.ion. 

Our position is, that a Mississippi wife, widow, or heir, in regard to real pro- 
perty in Louisiana, is entitled by constitutional “ privilege” to the same rights 
of a Louisiana wife, widow, or heir, in like relation to the same property. 

Is not this proposition clear of all doubt? And so universally in conformity 
to the common understanding, that this article of the code, perhaps, stands alone, 
in the legislation of the States, in its alienage policy of exclusion. Even Louisi- 
ana has no such exclusion against a non-resident heir, and without a show of 
reason for the discrimiaation, accords to a non-resident widow, what in Louisiana 
jurisprudence is denominated the marital portion. O.C., p. 884, art. 55; C.C. 
art. 2359; 5 Ann. 159, 160. 3 N.S., 1, 2. 

From all prejudice under this disparaging exception of the code of 1825, we 
claim protection under this higher law. 

Mr. Hamilton, in the Federalist, No. 80, p. 821, considers this section “ the 
basis of Union,” and attaches much importance that it is reserved to the federal 
judiciary, “to secure the full effect of so fundamental a provision, against all 
evasion and subterfuge.” 

In No. 42, pp. 170, 171, Mr. Madison much commends the objects of this pro- 
vision in connexion with the naturalization power. 

Justice Story, in his Commentaries on the Constitution of the United States, 
adverts to the defects of this power in the articles of confederation, as well from 
the imperfect language used to express it, as that it was dangerous and imprac- 
tical; because the power of naturalization remained with the States. He re- 
gards the section as a clear inhibitory clause against the power of the States, 
on the subject of alienage, and especially as affecting the rights of citizens of 
the United States to “hold real estate, or have other privileges, except as 
aliens.” And says: “The intention of this clause was to confer on them, if 
one may so say, a general citizenship, and to communicate all the privileges and 
immunities which the citizens of the same State would be entitled to under the 
same circumstances.” Vol. 3, secs. 1800 and 1799. 

I do not find a direct judicial decision by the Supreme Court of the United 
States on this clause. In Bank of Augusta v. Earle, 13 Pet. 552, 653, Mr. 
Webster, arguendo, gave the same interpretation to this clause which we seek 
for it here ; and to the assertion of such rights said, “it is evidently not in the 
power of any State to impose any hindrance or embarrassment.” His point 
was, “ that citizens of other States may trade in Alabama in whatsoever is law- 
ful to citizens of Alabama.” 

This court, by its Chief Justice, rightly decided in that case, the rule invoked 
did not apply, because it was a foreign corporation, instead of citizens, who 
sought the privilege. 

In Groves v. Slaughter, 15 Pet. R., 515, Judge Baldwin held that it was com- 
petent for a State to regulate its internal commerce in slaves. But whatever 
privilege it gave to its own citizens in this*traffic, enwred of right to all the citi- 
zens of the United States under this section. 

The allusion to this clause by the Chief Justice, in the case of Priggs v. 
Commonwealth of Pennsylvania, 16 Pet. p. 629, I understand as approving our 
construction. A like allusion of the Chief Justice is found in the License cases, | 
5 How. 585. 

The Congress of the United States, by its resolution of 2d March, 1821, (6 
Stat. at Large, 590,) expunged from the Constitution of the State ef Missouri, a 
clause which was considered as reserving to the State, the power to contravene 
that section of the Constitution of the United States. Yet Louisiana, by its 
new code, Art. 2370, and its judicial construction, has exerted the same power 
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against non-resident wives, as if she was under no restraint by this section of 
the Constitution of the United States, and had the right to regard as aliens the 
citizens of the United States. If she can so legislate against a non-resident 
wife, she may also against a non-resident husband or heir, and may, of course, 
discriminate among States in her penalties of alienage, and confer the favor of 
citizen privileges as may suit her caprice. 

There is no intention of reflecting upon the policy of Louisiana on this sub- 
ject. So far as noted, it is, perhaps, an isolated case of such legislation; and as 
we believe rightly, fairly, and liberally construed, it is not the necessary inter- 
pretation of her law. The new code is wholly silent as to what are the rights of 
a non-resident wife. The old code was equally so. But the courts, by con- 
struction of the old code and the Spanish laws, determined her rights were the 
same as a resident wife. They adjudged (as the court adjudges since the code 
of 1825,) that the law of community is a real statute. If this be so, it legally 
and legitimately follows, that its construction is wholly irrespective of the demi- 
cil of the parties. 

And it may be noted too, that while the courts’ decisions for years past, have 
marked community rights with a rather restrictive policy, the Legislature, by the 
Act of 1844, considerably extended those rights. 

And this judicial policy was scarcely enunciated from the bench, in the case 
of Huff v. Borland, 6 An. 437, when the Legislature repudiated the entire alien- 
age principle, by the Act of 18th March, 1852. It is not pretended the Legisla- 
ture pointed its action in rebuke of the court; but we refer to these acts as 
grounds for suggestion, that the laws we invoke, liberally construed, fully sustain 
our right of action in this case; and that such liberal interpretation should be 
indulged, as best comporting with the legislative will on the same subject. The 
Act last referred to, is as follows : 

‘*No. 292.—An Act relative to the property of non-resident persons in this 

State. 

“ Be it enacted, &c., That all property hereafter acquired in this State, by non- 
resident married persons, whether the title thereto be in the name of either the 
husband or wife, or in their joint names, shall be subject to the same provision 
of law which now regulates the community of acyuets and gains between citi- 
zens of this State. Approved March 18th, 1852.” 

This law corrects the evil for the future; but we earnestly entreat this court 
to protect us from this unauthorized penalty which is supposed to have been in- 
eurred by us in the past. 

The judicial construction of this Article 2370, has never been considered in 
Louisiana with any reference to the clause in the Constitution of the United 
States before referred to. But the affirmative disqualification against the non- 
resident wife is deduced from the negative pregnant of this article. And, in do- 
ing so, the law of community is by implication adjudged a personal statute ; 
whereas all the decisions on the direct point adjudges it a real statute. The con- 
struction, therefore, is not necessarily required by the language of the article ; is 
vastly restrictive, and we believe, erroneous. But it is so adhered to. See suc- 
cession of McGill, 6th An. 314. If, therefore, the code of 1825, is to have any 
bearing in this case on this point, then we confront such interpretation of this 
article with the Constitution of the United States, and ask for a judicial confor- 
mation of the article to this superior authority. 

But if the court shall he of opinion that the construction of Art. 2870 of the 
new Code precludes our right of recovery, and shall entertain the further 
opinion that the Constitution of the United States, as referred to by us, does 
not require this court to remit the plaintiff to the same right in this case, as if 
a widow of this State; then we respectfully solicit the honorable court so to 
pronounce its opinion, that we may, if deemed necessary, review its judgment 
in the Supreme Court of the United States. 

The plaintiff is also entitled to recover the amount of her paraphernal prop- 
erty received by her husband in the State of Louisiana, after her marriage. 

Paid H. L. C., by Judge Porter, plaintiff’s guardian, $4,452 24. 

Judge Baker's deposition, paid H. LZ. C., for plaintiff ’s lands, $1,600. 

Dr. ‘Wetealy *s deposition, value of lot-horses, $250.—Total $6,302 24. 

Deposition of Mrs. Ker, proves amount about $7,000. 

This right adjudged in principle, in the case of Arnold v. McBride, 6 An. 
_ To same effect, Pulliam v. Pulliam, Frem. Ch. R. 354. 7 La. 194. 10 

260. 
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To the case so made and the defendants plead generally and special- 
ly: First, a general denial except as admitted, and then specially set forth the 
alleged facts of the marriage succession and inheritance, and all the proceedings 

in administration of the estate; and especially the proceedings had to 
effect partition, and this judgment of partition is plead in bar res judicata, 

But the defence does not set up the acts of plaintiff or her attorneys as rati- 
fication or judicial admission of defendant’s pretensions. 

The res judicata is not well plead and cannot avail. Neither the parties, or 
matters in issue, in the partition were the same as in this case. 

' Ist. This suit is by the mother in her personal right and against all her chil- 
dren, her wards included. 

That was by part of her children against her as tutrix for the minors. 

2. To this suit Zlliot and Marshall are defendants, but were not parties in 
that. 

8d. The suit for partition involved no rights of third parties, claiming 
adverse to the alleged inheritance. And the plaintiff’s claim in this suit could 
only have been presented in that, by a third opposition, which she was not 
bound to interpose. 

4th. Subject matter in controversy was in no wise similar; much less iden- 
tical. 

5th. The judgment plead was not, and is not final. Its appeal was perfected 
22d of April, 1853, and seven months before one of defendants (Marshall) 
plead it res judicata. 

We consider, therefore, there is no plausible foundation for this plea. 

As to the facts supposed to be admitted in the record by the plaintiff, ad- 
verse to her title, as asserted in this suit, and tending to establish and sustain 
the title of defendants, even if these were relied on in the defence as judi- 
cial admissions, or ratification, they could avail defendants nothing. These 
supposed admissions are contained in two petitions, filed by counsel in plain- 
tiff’s name as tutrix, the one filed on the 8d of September, 1851, the other on 
the 15th of March, 1852. 

On the first, no order or procedure of any kind appears to have been taken. 
And being in no sense a judicial proceeding, its averments could not be assumed 
as a admissions. 

‘he other petition professes to express her desire as tutrix, to promote the 
partition sought for by Mrs. Brickle, but was powerless to act for her minor 
wards, and therefore prayed a tamily meeting. Such family meeting was there- 
— ordered, but its deliberations are not shown in the record, if any were 

But if these petitions declare or admit anything adverse to the rights sued 
for in this case, they were only by attorneys at law, and not attorneys in fact. 
C. C. Art. 2270, and are met by the oath of the plaintiff, that they were unau- 
thorized. And the record shows her prompt change of counsel, and her plea 
of the 9th of October, 1852, denying and resisting all grounds of partition. 


Shaw and £. A. Bradford, for defendants: 


The plaintiff alleges, that the property which is the subject of this suit, hav- 
ing been purchased by her husband during the marriage, belonged to the com- 
munity which she pretends existed between them, and that consequently, up- 
on the dissolution of the community by the decease of H. ZL. Connor, her hus- 
band, the one-half of that property became absolutely hers; that, by reason 


_ Of the intestacy of the deceased husband, the plaintiff as widow in community, 


is entitled to the usufruct of the other half- of said property; that certain 
slaves, bought after the decease of H. Z. Connor and paid for out of the rev- 
enues of the Louisiana property, belong toher; that she has inherited from 
her deceased daughter Anna, one-fourth of her distributive share as heir of 
said H. LZ. Connor ; that the succession of H. Z. Connor is indebted to her in 
about the sum of $7,000, for her paraphernal property; that she is entitled to 
claim commissions as tutrix to the heirs of H. Z. Connor; and that she is enti- 
tled to claim the marital portion because of her being left in necessitous cir- 
cumstances. 

In a supplementary petition, she sets up that a public sale of the property 
had been made under a decree of partition; and that by reason of a private 
sale of their shares, made by three of the heirs, and the public sale having been 
made at the courthouse of the parish and not on the plantation, the property 
‘was sacrificed ; the purchaser was made a party, and she prays to annul the 
sale and recover the property, &c. 
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The answers deny every proposition of the plaintiff except her claim to the 
inheritance from her deceased daughter. ‘ 

On behalf of the defence, we propose now to consider the pretensions of the 
plaintiff in the following order: ¥ 

Ist. As to the existence of the pretended community. 

The evidence of the plaintiff’s own statements show clearly, that Henry L. 
Connor previously to, at the time of, and subsequently to his marriage with 
plaintiff, was a resident of the State of Mississippi; that the marriage was cel- 
ebrated at the house of her sister in that State, and that they continued to re- 
side in that State up to the time of the husband’s decease. That immediately 
after his marriage the husband went on to establish his home and enlarge his 
property in Mississippi. 

Under this state of facts, we contend that the community did not exist, and 
that the property purchased in Louisiana by H. Z. Connor was his separate 
property, and as such upon his decease intestate, descended to his heirs. We 
refer to Louisiana Code, Art. 2370, and to a few decisions of this Court in sup- 
port of our position. 9 Rob. 448; 2 An. 257, 344, 436. 

Much stress seems to be laid on an alleged intention to make the matrimo- 
nial domicil in the State of Louisiana. But whatever may have been the idle 
talk on this subject, there is not shown any act of Mr. Connor indicating any 
such intention; but all his acts show the contrary. But, were it otherwise, 
intention without actual performance will not avail in the change and establish- 
ment of domicil. Thef parties must have actually removed to and established 
their residence in this State in order to create the community, which, even 
then, would only regulate property, subsequently acquired. 9 Rob, 224; 2 
An. 775; 4 An. 469. 

As to the incapacity of the plaintiff to give a valid consent to the ma \ 
it is not desired to say anything about it; it is supposed that she was legally 
married and must abide all its consequence. 

As to the argument professed to be based on the 2d Sec. 4th Art. of the U. 
S. Constitution, we contend that it has no application to the question now un- 
der consideration, and do not consider that the provision quoted, in any man- 
ner interferes with the provisions of the Article of the Code and the uniform 
construction of it by this Court. We contend therefore that the plaintiff’s pre- 
tension in this respect must be rejected. 

2nd and 3d. With the fall of the community, must also fall the claim for 
usufruct of the other half of the property, and to slaves bought after the de- 
cease of H. L. Connor. . 

4th. As to plaintiff’s inheritance from her deceased daughter, Anna; the 
defendants are not in possession of it, nor have they been so; nor do they pre- 

fer any claim to it; nor have they ever denied or interferred with plaintiff’s 
claim to it, and we cannot see, therefore, what right she has to demand it of 
defendants. 

5th. As to plaintiff’s claim on the succession of her husband for her so 
called paraphernal rights. 

She alleges, that her husband, during the marriage, received certain moneys 
belonging to her in Louisiana, and that he invested them in property in Missis- 
sippi, which was his separate property. The matrimonial domicil was in 
the State of Mississippi, which is undisputed, the Common Law prevails 
in that State, and by that Law the personal effects of the wife, upon bein 
reduced into possession by the husband, become his absolutely. Person 
property’is governed by the laws of the domicil of the owner and without 
regard to its actual location. This money therefore when received by the hus- 
band, became his property, absolutely “jure mariti,” and consequently the 
wife has no claim on the succession here for it. 2 An. 980. 

6th. As to the claim for commissions as tutrix; she has not rendered any 
account of her tutorship, and has not shown that she administered any proper- 
ty of her wards, and certainly not how much, so that such allowance could be 
made ; she surely cannot be entitled to commissions, at least as yet. 

7th. As to the claim for the marital portion. 

The deceased H. ZL. Conner, husband of the plaintiff, left an estate in Loui- 
-~ appraised at $58,456 75c. and five heirs, daughters of himseif and plain- 

iff. 


_ The plaintiff herself shows, that for her dower she was aotigned a life estate 
in 876 acres of land in the state of Mississippi; and slaves and personal effects, 
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in fee, to the amount of $10,163.38, Record, p. 114. Also that she was sup- 
ported at the expense of the estate during the year of mourning. Deeds to be 


found, pp. 184 to 188, &c. show that, soon after the death of her husband, the 
plainti ve $3,000 cash for one piece of property, $15,000 for another piece 
and $3,200 on a credit for more. In her supplemental petition, p. 20, she says 


that from her own means she furnished a part or all of the support of her 
minor children, and partially the supplies of the plantation in Tensas parish. 

The deceased, Mr. Conner, was a man of fortune, but not very large, he 
lived as a prudent and liberal country gentlemen, by no means extravagant, he - 
had five daughters, several of them of marriageable age, previous to his de- 
cease, and the style of living he was accustomed to under these circumstances 
would be necessarily more expensive than would be that of his widow. She 
could live in the same comfort and style on a much less income, as she had not 
to support her children ; their expenses were properly chargeable to, and to be 

id out of their own means. The plaintiff had nobody to support but herself. 

e says that she supported her minor children, and partially supplied the 
plantation in Louisiana. Can she then be considered to have been in necessi- 
tous circumstances, as an American Republican Widow ! 

We contend therefore, that she shows no claim whatever to the marital por- 
tion. 

And last, as to the matter set up in the supplemental petition; we contend 
that any heir or co-proprietor, being legally capable of acting for himself, 
has the right to sell his inheritance or share in the undivided property, at pri- 
vate sale, if he choose, and the co-heirs or co-proprietors -have no right to object 
to it. Besides, this private agreement made, the property brings more than it 
would have done without it, and although it resulted a little unfortunately to 
the private vendors, it resulted very much to the advantage of their co-proprie- 
tors, by an increase of the price of the property to at least $20,000. 

Suiwert, C. J. In the settlement of the estate of the deceased, H. L. Connor, 
a controversy has arisen between his widew and his children. It is one of those 
family disputes with which our judicial annals so painfully abound, and which 
seem a necessary and unamiable consequence of our peculiar laws on the subject 
of the conjugal relations and of inheritance. In the perysal of this voluminous 
record the suggestion constantly recurs to the disinterested mind how much bet- 
ter it would have been if these parties had arranged their conflicting pretensions 
in a spirit of filial and parental affection. As they have chosen to pursue a dif- 
ferent course, we are to apply the rules of law in the distribution of the estate. 

Mr. Connor was a native and resident of Mississippi. He lived and died in 
that State. In 1824 he became affianced to the plaintiff, Susan E. Baker, a minor, 
residing in Louisiana, and under the guardianship of her tutor, Alexander Porter, 
a resident of Louisiana. After completing her education at the North, she was 
placed on her return to Louisiana in the family and under the care of her sister, 
Mrs. Ker, a resident of the parish of Concordia, in this State. The consent of 
her tutor was given in these words: 

“I, Alexander Porter, jr., of the city of New Orleans, duly appointed tutor by 
the-Court of Probates in the parish of St. Mary, Attakapas, in the State of Lou- 
isiana, to Susan Baker, minor, daughter of the late Joshua Baker, deceased, do 
in my quality aforesaid, by these presents, consent that the rites of matrimony 
be solemnized between Henry L. Conner, of Adams county, in the State of Mis- 
sissippi, and the said Susan Baker ; and I sign these presents, and affix my seal 
thereto, in the city of New Orleans, this 4th day of May, 1824, in order that the 
same may serve in time and place. 

[z. s.] ALEXANDER PorTeER, JR.” 

It was intended that the marriage should be solemnized at the house of Mrs. 
Ker, but in consequence of the overflow of the Mississippi at the time, it was 
found inconvenient for their Mississippi friends and the Mississippi magistrate, 
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Judge Winston, to reach Mrs. Ker’s house in Concordia, and the place of solemni- 
zation was changed to the house of another sister in Mississippi. Immediately 
after the marriage in May, 1824, they went to live at Oak Hill, in Adams county, 
Mississippi, the residence of Mr. Connor’s mother. Here they continued to live 
until Mr. Connor’s landed estate in that county, owned at the time of his mar- 
riage, was increased by the aequisition of lands there, inherited by his brother. 
He erected upon this estate a commodious dwelling, embelished it with an ex- 
tensive garden and ornamental grounds, and lived, until his death, at this seat, 
which he called Berkley, in a style of comfort and eleganee. The slaves and 
other personalty of his Mississippi estate amounted at his death to about $61,000, 
and Berkley was a tract of about 1200 acres. 

In 1841 he purchased a valuable plantation in the parish of Concordia, which 
was kept in successful cultivation until his death, and was then inventoried, with 
its slaves, etc., at $58,456 75. A very comfortable dwelling-house was built 
upon this plantation, and occasionally the husband and wife visited the place, 
and tarried for some time upon such visits, Berkley, however, always remaining 
their home, and Mississippi their domicil. There is evidence that he occasionally 
spoke, after his marriage, of an idea of going to Louisiana to live. One witness 
not only says she had often heard him speak about going to Louisiana to live, 
but that he contemplated at the time of his marriage a removal to the State of 
Louisiana. But upon a fair review of all the testimony upon this subject in con- 
nection with the surrounding circumstances, and especially the continuous and 
consistent acts of the parties, which speak more forcibly than casual words, we 
are satisfied that there was not in the mind of Connor, at the time of the mar- 
riage, or subsequently, a settled purpose to live in Louisiana, mach less any ante- 
nuptial understanding that such should be the case, and it is certain that his vague 
views as to a change of domicil never even approached a realization. Mississippi 
must unquestionably be considered not only the matrimonial domicil, but the 
matrimonial domicil contemplated at the time of the marriage. 

It further appears that after the marriage, and after Mrs. Connor had taken up her 
abode in Mississippi, the husband and wife received from Judge Porter $4452 24, 
being the amount of her patrimony in her tutor’s hands, which sum the husband 
converted to his own use. The wife has participated in the distribution of the 
Mississippi estate, and occupies the Berkley mansion under the assignment of 
dower, but with means incompetent to sustain the establishment in its former 
style, or to live otherwise in the comfort and luxury to which she was habituated 
before widowhood. 

I. The most important inquiry in this cause is whether the claim by the wife 
of one-half of the Louisiana estate, as widow in community, is well founded. 

The proposition is advanced upon the ground that, by the Code of 1808, which 
was in force at the time of entering into wedlock, every marriage contracted in 
the territory of Louisiana superinduced of right, partnership or community of 
acquets or gains, such being the express provision of article 3 of section 4 of 
that Code; that although in this case the marriage was actually celebrated in 
Mississippi, she was a Louisiana ward, and was constructively and de jure mar- 
ried in Louisiana; that it was the ante-nuptial intention of the spouses to make 
Louisiana their residence, and mere accident, and the post-nuptial purpose of her 
hosband, made Mississippi their actual residence ; but to which act petitioner, then 

a minor, and without disposing will, could give no assent. These grounds, it is 
argued, are set forth in the petition and sustained by the evidence. 
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In these views of the law and facts we do not concur. 

It is true that an accident changed the mere place of solemnization from Lou- 
isiana to Mississippi. But that this change was made against the wish of the 
tutor does not appear, and cannot reasonably be inferred. It is impossible to 
infer from the evidence in the cause that the house of Mrs. Ker, in Concordia, 
was originally selected, or the house of Mrs. Metcalf, in Mississippi, subsequently 
adopted as the place of marriage, with reference to any question of property or 
marital right. The choice in both cases seems to have been suggested by mere 
considerations of convenience and decorum. The language of the tutor’s con- 
sent indicates ne restrictions to Louisiana as the place of celebration, and does 
contain matter suggestive of the inference that no such restriction was intended. 
Under the then existing laws and jurisprudence of the State of Louisiana, this 
marriage would have been considered a Mississippi marriage, even if an accident 
had not prevented its solemnization in Louisiana. In Ford’s case, decided while 
the Code of 1808 and the Spanish laws were still in force, the question was 
whether the slaves of the wife, who was married in Mississippi, passed to her 
husband by the laws of that State, or remained her paraphernal property by vir- 
tue of the law of Louisiana, which was contemplated at the time as the matri- 
monial domjcil, and within a reasonable time became so actually. Martin J., as 
the organ of the court, solves the question thus: 

“We think that it may safely be laid down as a principle that the matrimo- 
nial rights of a wife, who, as in the present case, marries with the intention of 
an instant removal, for residence in another State, are to be regulated by the 
laws of her intended domicil, when no marriage contract is made, or one with- 
out any provision in this respect.” 

The existence of this jurisprudence certainly loses none of its significance as 
a fact in this cause, when it is considered that Alexander Porter, the tutor, 
who authorized his ward to marry a gentleman domiciled in Mississippi, was an 
eminent member of the judiciary of Louisiana, and as such concurred in the 
opinion in Fords case. 

As to the ante-nuptial intention of the parties respecting the matrimonial 
domicil, there is no reasonable ground to say that Louisiana was contemplated. 
The weight of evidence, as we have already remarked, is entirely opposed to 
such a conclusion. 

We find no fair analogy as to facts between this case and the case of the 
minor Le Breton; and the doctrine there enunciated clearly militates against 
the present plaintiff. 

Alexandrine Le Breton, a minor, thirteen years of age, without the consent of 
her mothor, fled from New Orleans with her lover to Natchez, with the inten- 
tion, as the Court inferred from the evidence, to be married there and return to 
New Orleans as soon as it could conveniently be done. They remained a few 
weeks in a tavern at Natchez, and soon after returned to New Orleans, where 
they continued to reside until the wife’s death. The husband claimed to have 
become owner of his wife’s chattels jure mariti under the law of Mississippi ; 
but his pretensions were rejected, and one of the grounds for the conclusion 
was that although the marriage took place in Mississippi, Louisiana was the 
contemplated matrimonial domicil; another was that the carrying the minor 
out of the State, without the consent of the mother, was in fraudem legis, anda 
marriage contracted under such circumstances in another State did not defeat 
the action of the law of Louisiana on the wife’s property received by the hus- 
band here. 
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The Spanish laws do not enter into the consideration of the case, having been 
abrogated before the acquisition of the Louisiana estate; and the claim of the 
wife derives no support from the Code of 1825. It declares that every 
marriage contracted in this State superinduces, of right, partnership or commu- 
nity of acquets and gains, if there be no stipulation to the contrary. A mar- 
riage contracted out of this State, between persons who afterwards come here to 
live, is also subjected to the community of acquets, with respect to such prop- 
erty as is acquired after their arrival. Articles 2369, 2370. The present mar- 
riage was not contracted in this State nor in contemplation of a matrimonial 
domicil in this State, nor did the parties or either of them come here to live be- 
fore the acquisition of the Louisiana property. ‘ 

Under the well settled interpretation of the Code of 1825, applied to the facts 
of this case, Mrs. Connor was not a partnerin community. Succession of Pack- 
wood, 4 Rob. 488. Huff v. Bolard, 6 Ann. 437. Succession of Franklin, 7 
Ann. 395. We speak now of a case arising before the Act of 1852, by which 
Act the legislature, dissatisfied with the existing law, extended the community 
of acquets and gains in favor of non-resident married persons to property in 
this State thereafter acquired, p. 200. 

Lastly, the plaintiff insists she is protected by Section 2, of Article 4th of the 
Constitution of the United States, which ordains that “the citizens of each 
State shall be entitled to all the privileges and immunities of citizens in the 
several States.” The plaintiff's position, as defined by the counsel in his writ- 
ten argument, is “thata Mississippi wife, widow or heir, in regard to real 


property in Louisiana is entitled by constitutional privilege to the same rights 


as a Louisiana wife, widow or heir, in like relation to the same property.” 
Limiting our answer toso much of the proposition, as pertains to the question of 
community, we are of opinion that the provisions of the Code of 1808 and 1825 
on the subject of community do not conflict with the Constitution of the United 
States. They say, to all who chose to marry in this State, be they citizens of 
this State or of other States, your marriage in this State shall superinduce, of 
right, a partnership or community of acquets or gains, if you make no stipulation 
to the contrary, when you make the contract of marriage in this State, the law 
in your silence implies the partnershiy as an incident of your contract. So 
again the law says to all persons married elsewhere, be they citizens of Louis- 
iana or citizens of other States, if you choose, after marriage to come to Louis- 
iana to live, your acquisitions in Louisiana (at least in the absence of your pre- 
vious marriage agreement to the contrary,) will be deemed as made subject to 
the community of acquets. In neither case do we discover an unconstitutional 
discrimination between our own citizens and citizens of other States of the 


. Union. 


TL. With the failure of the claim of community, the claim of usufruct of the 
Louisiana property after the husband’s deatb also fails. 

IIT.” The claim of $6952 24-100; amount of alleged paraphernal funds re- 
ceived by the husband cannot be sustained. The marriage took place in 
Mississippi, the husband was then domiciled there, that State became and re- 
mained the matrimonial domicil, and there was no clear ante-nuptial nor post- 
nuptial understanding that the parties should come to Louisiana to reside, the 
frustration of which might perhaps be regarded as a fraud on the wife. 

The law of Mississippi must therefore control the wife’s rights. 
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Coxon Under that law her personalty, reduced into possession by the husband, be- 
Goxson. came his jure mariti. See Hayden v. Nutt, 4 Ann. 68. Marcenaro v. Butoli, 
2 Ann. 980. 
IV. The plaintiff claims the marital portion, in case her claims for community 
and paraphernal rights are disallowed. The doctrine is not disputed that this 
& right to the marital portion in real estate situate in Louisiana results from the 
marriage, no matter where contracted, and that the wife takes by inheritance. 
But the claim is opposed on the ground that Mrs. Connor was not left in necessi- 
tous circumstances. 

The Article 2359 of our Code which confers the right is in these words : 

“When the wife has not brought any dowry, or when what she has brought 
as a dowry is inconsiderable with respect to the condition of the husband, if 
either the husband or the wife die rich, leaving the survivor in necessitous cir- 
cumstances, the latter has a right to take out of the succession of the deceased 
what is called the marital portion, that is, the fourth of the succession in full 
property if there be no children, and the same portion in usufruct only, when 
there are but three ora smaller number of children, and if there be more than 
three children, the surviving, whether husband or wife, shall receive only a 
child’s share in usufruct, and he is bound to include in this portion whit has 
been left him as a legacy by the husband or wife, who died first.” 

In the present case the wife brought no dowry, and her little patrimony was, 
as we have seen, received by her husband, became his jure mariti, and was 
converted to his own use. We have also seen that she is excluded from the 
community of acquets, and so far as the evidence informs us, although she had 
a modest patrimony before marriage, she was, as to any means of her own, 
penniless at his death; and her husband having omitted to make provision for | } 3 
her by will, which it seems it was his intention todo on a scale commensurate 
with his affection and her meritorious conduct, she had nothing for her future 
support, save what the laws of Mississippi and Louisiana would accord to her. } 
In this view of the case and as to any means of her own, she was unquestiona- 
bly left at her husband’s death in necessitous circumstances. 

Foster v. Ferguson, 1 Ann. 263, was a case analogous in its circumstances, so 
far as the immediate point before us is involved. The marriage was contracted 
in Mississippi, and although made with the view of a residence in Louisiana, 
yet in consequence of the early death of the husband, and his fortune having 
been acquired before marriage, she seems to have taken nothing as partner in 

, community. Under the laws of Mizsissippi she had received as dower an 
, usufruct in one half of his real estate, and also in full property one half of the 
¥ nett personalty, which were not however sufficient for her maintenance. The 
District Court had awarded the widow one fourth of the estimated value of the 
deceased estate in Louisiana, deducting the estimated value of her Mississippi 
dower. The Supreme Court reversed the judgment in this respect, and gave 
the widow one fourth of the succession of the husband left in this State ™ inde- 
pendent of the rights which she had acquired in the estate in Mississippi.” 
It is true this is the only decision upon the point cited from our reports, and it 
is also true that the grounds of the conclusion are not fully elaborated. It isa 
precedent, however, and as such should be followed, even though solitary, un- 
less we are clearly satisfied thatits doctrines are unsound. Of this we are by no 
means satisfied ; and on the contrary we think it will bear the test of an analy- 
sis upon principles of justice and common sense. If instead of being situate in 
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different countries, the whole of Foster's estate had been in Louisiana, it is clear 
that the marital fourth would have been assigned upon the whole estate. But 
a part happened to be in Mississippi, and had been subjected to a Mississippi 
distribution, which assigned to the widow a share which the law of that State 
deemed equitable and just. By maintaining the marital portion without reduc- 
tion in the Louisiana estimate, the widow received an equitable share in her 
husband’s whole estate, and no more. By reducing it the spirit of both statutes 
would have been violated ; for the spirit of each was that a provision for the 
widow’s support proportionate to the husband’s fortune and condition in life 
should be made out-of his estates. 

It was however argued on behalf of the heirs that in ascertaining whether 
Mrs. Connor was in necessitous circumstances, the state of her means at a 
time subsequent to her husband’s death, should be considered, and that by re- 
ference to certain deeds of sale made to her about two years after her hus- 
band’s death, it will be seen that she made large purchases, for which she paid 
an important portion in cash, a state of things inconsistent with penury. These 
purchases she made from her children of their interest in the homestead estate 
and the slaves which, during her husband’s life time, had been employed upon 
it. A portion of this homestead estate had been already set apart to her in 
dower, which included the family dwelling; and frem this consideration, as 
well as in fulfilment of a wish of the husband repeatedly expressed in conver- 
sation, but unfortunately for her, not consecrated by a will, that she should 
pass the remainder of her days in the enjoyment of the estate where they had 
spent their married life in comfort and luxury, it was natural she should desire 
to extend her interest in the homestead ; and it may well have been that some 
of the influential and wealthy friends of her husband and herself, by whom 
she was surrounded, may have assisted her in raising cash means. “But even 


if these cash means were the result of her industry, thrift or good fortune sub- } 


sequent to her husband's death (for it seems clear that she had no fortune of 
her own when he died), we apprehend that subsequent prosperity and easy 
circumstances are not a test contemplated in our Code. It is true, an authority 
cited from a French commentator seems to counterbalance the doctrine asserted 
by the children. Merlin in his Repertoire, verbo Quarte du Conjoint Pauvre, 
puts the question whether in determining the widow’s right, the state of her 
fortune and the precise time of her husband’s death should be considered. He 
does not seem to announce his own opinion, but says that Dumoulin and Le- 
brun make a distinction between the case where the wife’s change of fortune 
has followed closely on the death of the busband or has supervened a long time 
afterwards, and say that in the latter case, things must be left as they are. 
The language of our Code seems to point very distinetly to the state of things 
at the date of the death—‘‘if either the husband or the wife die rich, leaving 
the survivor in necessitous circumstances.” Moreover the doctrine which looks 
to the posterior state of things seems out of harmony with the analogies of the 
Code and a sound legal philosophy. It is not the general policy of the law to 
leave rights either in abeyance or determination upon future accident. We 
prefer the intepretation of Gregorio Lopez in commenting upon a kindred pro- 
vision of the Spanish law. We refer to the 6th Partida, tit. 13, law 7: “Men 
are sometimes content to marry women who are poor and without a dowry ; it 
is therefore but just and proper, that since they loved and honored them 
through life, they should not leave them destitute at their death. The ancient 
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sages have therefore thought fit to ordain, that if the husband should not leave 
such wife the means of living well and decorously, and she should not have 
possessed such means of her own, (nin ella lo ouiesse de lo suyo,) then she may 
inherit one fourth of his estate, notwithstanding he should have children ; but 
such fourth part ought not to exceed one hundred pounds in gold, however 
great may be the estate of the deceased. But if such wife should have pos- 
sessed (ouiesse de lo suyo) the means of her own of living decorously, then she 
has no demand on the estate of her husband on account of such fourth part.” 

Upon this Lopez remarks: Item cum hic chicit nin ella lo ouiesse de lo suyo, 
intelligitur tempore mortis mariti, quia qualitas adjecta verbo intelligitur secun- 
dum tempus verbi. Unde licet postea efficiatur dives, non excludetur ab ista 
quarta et ejus petitione, ut tenet idem decius in dict. authent. preeterca, in fin, 
reprens se ita con su luisse, et pater ejus consilio 24. In the same note, he 
justly states that the spirit of the law is not to exclude the wife if by the labor 
of her own hands she could earn a subsistence, and that the law looks to the 
condition in life, its comforts and luxuries, which she had enjoyed during mar- 
riage. Ista quarta datur in honorem preetuiti matrimonii, ut conserventur con- 

juges in solito status. 

V. The claim for commissions as natural tutrix cannot be disposed of at pre- 
sent, no account of the tutorship having been yet rendered, and moreover, it 
not appearing what property she actually administercd, &c. 

VI. She is entitled to be recognized as inheriting one-fourth of the share of 
her deceased daughter, Anna, in the Louisiana succession. 

VII. We do not think the plaintiff has shown any injury sustained by the 
sale of the property to George R. Marshall. There is on the contrary respec- 
table testimony tending to the conclusion that the price of adjudication was en- 


_ hanced by the private agreement made between the purchaser and a portion of 


the heirs. 

The plea of res judicata is not relied upon in the points and brief of the 
appellees, and we have not therefore discussed it. 

It is therefore decreed that the judgment of the District Court be reversed, 
and it is further decreed : 

I. That the plaintiff’s claim of community of usufruct as surviving spouse 
in alleged community, and for paraphernal rights, be rejected. 

II. That the plaintiff’s claim for commissions as natural tutrix be reserved. 

III. That she. be recognized as the heir of her deceased child Anna F. Con- 
nor, for one fourth of the said child’s share in the Louisiana succession of the 
said Henry L. Connor, deceased. 

IV. That her claim for the marital portion of the Louisiana succession of her 
deceased husband, Henry L. Connor, to wit the usufruct of one sixth, be and 
is hereby sustained, the same to be adjusted by future proceedings therein. 

V. That the claim to annul the adjudication of the Arcole plantation, slaves 
and appurtenances to George R. Marshall, be rejected. 

VI. That the price of sale of the said Arcole Plantation, slaves and appur- 
tenances, at which it was adjudicated to said Marshall $135,050, be considered 
as representing the estate in Louisiana as left by the deceased, subject to a 
reasonable deduction for the value of the slaves added thereto and improve- 
ments made since the death of the said Henry LZ. Connor, and existing at the 

date of adjudication to said George R. Marshall. 
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VII. That this cause be remanded for the purpose of effecting a final settle- Connor 
ment of accounts, a partition and further proceedings according to law, the Combs. 
costs of the appeal to be paid by the defendants. 

Re-hearing refused. 











































Nors.—This case has been taken to the Supreme Court of the United States by writ of error. 





Tue Srate v. Brien. 


Where the object of the prisoner’s counsel did not seem to be to except ‘to the Judge’s charge or to 
4 procure different or additional charge, but to make counter explanations and objections in the 
hearing of the jury, after the cause was submitted to them. Held: that the Court did not err in 
refusing such explanations and objections to be made. 
In trials for murder or manslaughter the violent and quarrelsome character and disposition of the 
deceased cannot be given in evidence. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
Morse, (Attorney General) for State. Ogden & Leovy, for the accused 
and appellant. 
Sprorrorp, J. The defendant was convicted of manslaughter and sentenced 
to imprisonment at hard labor for seven years. ; 
Having appealed to this Court he relies upon two bills of exceptions to pro- 
cure a reversal of the judgment. 
ist. The prisoner complains that the Judge refused to permit his counsel to 
q . state his objection to the charge and except to the same in presence of the 
jury, after they had risen from their seats, but before they had withdrawn. 
The Judge states that the counsel did not ask any additional charge, but wished 
to state objections in the hearing of the jury after the case had been submitted 
to them by the court. 
Under this state of facts, we do not perceive that the court erred to the pre- 
judice of the prisoner. The counsel tendered no bill of exceptions containing 
the points of the charge which he thought objectionable, and the object seems to 
have been not to procure any different or additional charge, but to make counter 
explanations and objections in the hearing of the jury after the cause was sub- 
mitted to them. As we are not informed of any particulars wherein the 
judge’s charge was thought to be erroneous, we cannot presume that it was so. 
If it was not, the prisoner suffered no injury. The counsel did not ask to have 
the charge reduced to writing. 
2d. Evidence was offered to show that the deceased was a man of intempe- 
rate habits, and of violent and quarrelsome character and disposition, and that 
he had been turned away from the Seamans’s Home, on two different occasions, 
on account of violent and quarrelsome conduct whilst under the influence of 
liquor, and that when he got sober he returned and apologized and begged to 
be re-admitted, and was re-admitted on his promise of better conduct. The 
prisoner, admitting the general rule that in trials for murder or man- 
slaughter evidence of the bad character of the deceased is inadmissible; con- 
tended that in the present case the evidence bore directly upon the question 
whether the prisoner had given the blow wantonly or maliciously, and without 
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justification or excuse, or had given it in self-defence, and to repel a violent and 
dangerous assault upon his person by the deceased. : 

We bave been referred to no authority for considering this an exception to 
the general rule, and we find the evidence, under the facts stated in the bill, to 


be open to all the objections to which such evidence is generally liable. ’ 


1 Wharton’s Criminal Law, 172. State v. Chandler, 5 An. 489. State v. 
L/ Angelo, 9 An. 48. 
The judgment 1s affirmed with costs. 


ener 


Crry or New Orveans v. J. Sotomon. 


The Act of the Legislature of the 18th of March, 1850, creatinga distinction between urban and 
rural property, in preparing the budget of receipts and expenditures of thecity of New Orleans, 
is repealed by the Consolidation Act of 1852. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Heistand, Assistant City Attorney, for the plaintiff. aoville, for defen- 
dant and appellant. 

Ocpen, J. (Sumer, C. J., absent.) This isa suit to recover taxes which 
the defendant resists, on the ground that none of the formalities required by 
the Act of the Legislature of 1850, have been complied with. 

The case of the City of New Orleans v. Phillips, 9 An. 45, is relied on to 
support the defence. The decision in that case, related to a tax for the year 
1850, and was governed by the Act of the Legislature of the 18th of March, 
1850, which required that the council of each municipality should every year 
before any tax, fix and determine by ordinance, the limit between the urban 
and the rural parts of the municipality, and that before fixing the amount of 
the tax to be assessed, they should cause to be made out a budget or estimate 
of expenditures for the urban part, and another like estimate or budget for the 
rural part for the current year, to be published in English and French, &c. 
The question presented is, whether the powers of that act remained in force 
after the Act of Consolidation was passed in 1852. The 19th section of this 
Act, entitled an Act to Consolidate the City of New-Orleans, and to provide 
for the government and administration of its affairs, provides, that whenever a 
vote shall be taken in cither board upon the passage of an ordinance to lay 
any tax, such ordinance shall be published before being acted on by the other 
board, except in certain cases. The 29th section prescribes the duties of the 
Comptroller, and directs that he shall publish annually a report containing, 
among other things, an estimate of the receipts and expenditures of the cur- 
rent year, and, in general, all such matter in connection with the fiscal affairs 
of the city as the Comptroller may consider of public interest. The distinc- 
tion between urban and rural property is entirely omitted in this act. We 
think its provisions in relation to the manner of preparing and publishing the 
budget of receipts and expenditures of the city and establishing the formal- 
ities to precede taxation, cannot be reconciled with the requirements of the Act 
of 1850, and that the provisions of this latter act on that subject are therefore 
repealed. 

The judgment of the court below is therefore affirmed, with costs. 
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Priestty & Ber v. T. SHavesnessy et al. 
A defendant who acquiesces in a judgment, cannot appeal from it. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 

Hart, for plaintiffs. Simons, for appellant. Race & Foster, and others, 
for intervenors. 

Bucwanan, J. (Stipe, C. J. and Ocpen, J., absent.) Plaintiffs instituted 
suit in the via execuliva, ag holders of a note of defendant, secured by 
mortgage upon a slave, which was sold by the Sheriff. Various other holders 
of special and general mortgages, claimed the proceeds. Among these was 
Timothy Shaughnessy, who filed a third opposition, alleging that plaintiffs’ 
mortgage was simulated, and various other grounds of preference in himself 
over the plaintiffs. The latter excepted, that the question of simulation could 
not be raised in form of a rule. This exception was sustained by the District 
Court in a judgment dated the 18th of March, 1854. This judgment reserved 
the right to Shaughnessy to take another rule, on grounds not touching the 
invalidity of said mortgage. 

Shaughnessy acquiesced in this judgment by filing another opposition, by 
motion made on the 22d of March, 1854, on grounds other than the invalidity 
of the mortgage. These grounds were : 

Ist. That the mortgage notes held by plaintiffs and by two intervenors, 
named Thompson and Batson, were not taken by the holders in the usual 
course of business. 

2d. That the holders of said notes did not derive their title from the mort- 
gagee, but received them from the mortgagor. 

3d. That the holders did not pay value for said notes, but received them as 
collateral security for the debts, much less in amount than the face of the notes 
received. . 

4th. That the notes were extinguished before coming into possession of these 
holders. 

5th. That Thompson, the intervenor, is not owner of the five notes held by 
him. 

The plaintiffs and the intervenor Batson, took the same exception to this 
rule, which had been taken to the former one; and also pleaded the exception 
of res judicata, founded upon a certain suit, entitled Paul Lacroiz v. 0. M. 
Fogg, in which a judgment had been rendered. 

These exceptions were sustained by the court, and the rule dismissed, on the 
the 6th of April, 1854. 

The third opponent appealed on the 16th of March, 1855, from both the 
judgments of dismissal as above. 

We are of opinion that his acquiescence in the judgment rendered on the 
18th of March, 1854, has precluded Shaughnessy from the right of appealing 
from that judgment, which he has voluntarily executed, by availing himself, 
as stated in his second rule, of the right reserved to him in the first judgment. 
C. P. 567. The question of the simulation of the mortgage, and the proper 
mode of pleading such simulation, is not therefore before us. 
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ParmeTiey Configing ourselves to the issue made upon the rule of the 22d of March, 
Suavounessr. 1854, it appears to us that the Judge of the District Court erred in dismissing 


that rule upon the exceptions filed. The first of those exceptions, which was 
a repetition of the exception taken to the former rule, was indeed without 
application to the second rule; for as the latter did not assert the nullity or 
invalidity of the mortgage, there could properly be no question therein of the 
legal mode of pleading nullity or invalidity. The other exception res judicata, 
does not appear to be supported by the evidence. 

Shaughnessy, against whom the judgment in the case of Lacroiz v, Fogg, 
was pleaded in bar, was not a party to that suit. 

It is therefore adjudged and decreed, that the judgment of the District Court 
rendered on the 6th of April, 1854, be reversed; that the exceptions filed by 
the appellees on the 6th of April, 1854, to the third opposition of the appel- 
lant, be overruled, and the cause remanded for further proceedings according 
to law ; and that the appellees pay the costs of appeal in both courts. 





Strate v. JOHNSON AND MELVILLE. 


The Supreme Court can not pass upon points not reserved by bills of exception, and which can 
not be assigned as error. 

Where the prisoner had pleaded to an indictment for murder on a former trial—held, there was no 
necessity for a new arraignment. 

Where an indictment for murder alleges in one count the death of the party killed to be by beating, 
and in another count by drowning, and each count lead te the same conclusion, the State will not 
be compelled to elect between the counts—the mode of killing not being material to the constitu- 
tion of the offence. 

Evidence of tacit admissions of a prisoner should be received with the greatest caution. This sort 
of evidence should not be received unless it consists of direct declarations of that kind, which 
naturally call for contradiction, and which, by his silence, the party acquiesces in. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
Morse, Attorney General, for the State. Wapples & Wapples, for defend- 
ant and appellant. 

Sprorrorp, J. This case has already been before the Supreme Court, and was 
remanded for a new trial, on account of the erroneous rejection of a witness for 
the defence. See 9 An. p. — 

Upon the second trial, the defendants were again convicted of manslaughter, 
and sentenced to hard labor for the term of eighteen years. 

They have again appealed, relying upon numerous bills of exceptions, as well 
as upon certain points made in a motion for a new trial. The latter points are 
not presented in a proper form for this court to pass upon them. No bills of 
exceptions were taken with reference to them, and they have not been, and, as 
the record stands, could not be assigned as errors. Const. Art. 62; Staie v. 
Faut, 2 An. 887; Siate v. Nelson, 8 An. 497; State v. Brown, 4 An. 505; State 
v. Romero, 5 An. 25. 

There was no necessity for a new arraignment of the prisoners, as they had 
previously pleaded to the indictment. By statute, an indictment for murder in- 
volves the charge of manslaughter, and they must be presumed to have been 
tried, the second time, for the latter offence, of which they were found guilty, 
They interposed no plea of autrefvis acquit, or autrefois convict, when they were 
brought to the bar for trial. 
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1. The first bill of exceptions relied upon in the argument of the defendants’ 
counsel, was taken to the refusal of the Judge to compel the Attorney General 
to elect between two of the counts of the indictment, one alleging the death of 
the party killed by beating, and the other by drowning. 

All the counts charged the prisoners with the same crime, to wit: the murder 
of the deceased. The mode of killing is not material in the constitution of the 
offence, moriendi mille figure ; 8 Green Ev., Sec. 140. But the various modes 
were properly charged in different counts. No authority has been cited to show 
that the Government could be driven to an election between counts all tending 
to the same conclusion against the same parties, and we see no reason for estab- 
lishing such a doctrine. It is true that a person indicted for one species of kill- 
ing, as by poisoning, cannot be convicted by evidence of a species of death 
ertirely different as by shooting, starving, or strangling ; 2 Russell on Crimes, 
712. But where various acts of violence are committed upon a man, as beating 
with a colt, and throwing him into a river, from either or all of which death en- 
sued, it would be a singalar rule of practice to narrow the judicial inquiry to a 
single act, where all the acts are clearly set forth in various counts, so as to put 
the accused fairly upon his defence. 

The counts did not charge the acts to have been done in different places. In 
all, the venue was laid in the parish of Orleans, within the jurisdiction of the 
First District Court of New Orleans. This was sufficient, and there is no incon- 
sistency in the counts in this particular. State v. Nolan, 8 Rob. 516; State v. 
Moore, Ib. 524. 

2. The Coroner's inquest was properly admitted in evidence, for a restrictive 
purpose, under the authority of the case of the Stale v. Parker, 7 An. 84. 

8. A bill of exceptions was taken to the evidence of one of the State witnes- 
ses who testified, that “he heard the keeper of the Stone Coffeehouse remark 
in the presence of Wiliam Johnson, one of the accused, that said Johnson had 
acknowledged to him, that he had accompanied the deceased from the Stone 
Coffeehouse on the morning of the alleged murder, some few squares up the 
street, and left him in the hands of a police officer, and that upon hearing this re. 
mark, the said Johnson did not deny it.” 

The only objection made to the evidence, was, that it contained a tacit admis- 
sion, which was not known in the criminal law. 

Undoubtedly such evidence should be received with the greatest cireumspec. 
tion. But the implied admission here was not an admission of guilt, but an ad- 
mission of a distinct fact, to wit: that the accused had acknowledged to the 
keeper of the Coffeehouse, that he had been in company with the deceased on a 
certain morning, and left him with a police officer. The rule is, that this sort of 
evidence should not be received, unless it consists of direct declarations of that 
kind which naturally calls for contradiction, and which by his silence, the party 
acquiesces in. 1 Green Ev., Sec. 199. The rules of evidence with regard ta 
voluntary admissions, are generally the same in civil and criminal cases. The 
term admission, iu criminal cases, being applied to those matters of fact which 
do not involve a criminal intent. 1 Green Ev., Sec. 170. Lord Erskine said 
that “a fact must be established by the same evidence, whether it is to be fol. 
lowed by a criminal or civil consequence ;” but the intent is a very diferent 
thing, and cannot be established by a tacit admission. Here there appears to. 
have been an extra judicial conversation between persons in presence of the 
prisoner, where the prisoner was stated to have acknowledged a certain fact, in 
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itself involving no guilt, to be true, and he acquiesced by his silence; he was 
naturally called upen to deny it, if he had not made the statement attributed to 
him, and it does not appear that anything rendered it impertinent for him to do so. 
Under these circumstances, it cannot be said that the evidence was wholly inad- 
missable. State v. Rawles, 2 Nott & McCord, 881; Commonwealth v. Francis 
Call, 21 Piek. 522. p 

4. The only remaining bill of exceptions was taken to a portion of the charge 
of the Judge, to wii: that wherein he referred to the case of Dr. Webster, in 
Massachusetts, as being a case depending, wholly upon circumstantial evidence, 
followed by a verdict which was correct, to the cases in Phillips’ Treatise on 
Evidence, where certain persons were convicted on circumstantial evidence, who 
afterwards turned out to be innocent, but who still at the same time, were legal- 
ly convicted, to a remark that such cases were often cited to frighten juries into 
verdicts of acquittal, and to his proceeding further to argue and illustrate the 
case. 

In all this, we think the Judge limited himself to giving the jury a knowledge 
of the law applicable to the case, as by statute it is made his duty to do. Sess. 
Acts 1853, p. 249. 

The doctrine of circumstantial evidence is only illustrated by cases, and so 
long as the Judge abstained from alluding to the particular facts of the case be- 
fore him, or giving the jury any opinion as to his impression of the facts, he was 
acting within the line of his duty to refer to the examples found in reported cases 
and the laws deducible therefrom. 

It is therefore ordered and decreed that the judgment of the District Court be 
affirmed with costs. 





Tue Strate v. CHorrn. 


The charge of the Court to the jury should not be excepted ‘to generally. The objectionable parts 
should alone be noted. 

The accused asked for instractions to the effect that a person believing his life to be assailed and in 
immediate danger from another, is excusable in law in resisting and killing a third person who in- 
terferes to disarm him forcibly with a view to bring about a fight without weapons, between accused 
and another, after being warned to stand off, J/eld : the instructions make the party’s justification 
depend upon a mere belief of imminent danger, without stating that there should be reasonable 
grounds of belief; nor do they present the case of a third person confederating with the first as. 
sailant, or aiding him to make a dangerous assault upon the accused, which would be necessary to 
sustain his plea of self-defence. The refusal to give the instructions was proper. 

The wrong doing of a third person who interferes ina fight between two, not to prevent, but to encour- 
age it, will not excuse either of the combatants for killing him. 


PPEAL by defendant from the District Court of Pointe Coupée, Cooley, J, 

Morse, (Attorney General) for the State. Farrar and Provosty, for de- 
fendant and appellant. 

Sporrorp, J. The defendant, James D. Chopin, has appealed from the 


judgment of the District Court, for the parish of Pointe Coupée, whereby he - 


was sentenced to seven years’ imprisonment in the penitentiary, for the crime 
of manslaughter, in killing James Vaughan. 

Upon the trial, his counsel requested the Judge to reduce his charge to the 
jury to writing. This was done, and the charge covers several pages of the 
record. Itis learned and elaborate, and; in our view, was not erroneous to the 
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prejudice of the appellant, in the only part which has been objected to in the 
argument, of his counsel, 

The defendant took a bill of exceptions to the entire charge without specify- 
ing in the bill any particulars wherein it was complained of. We do not wish 
to be understood as countenancing this practice. It is calculated to embar- 
rass, if not to defeat, the administration of justice. The attention of the Dis- 
trict Judge should be called to those parts of his charge which are deemed ob- 


jectionable, that he may have an opportunity to explain them if misunderstood ~ 


or modify them if erroneous, or, at any rate, assign his reasons for making the 
charge in the form objected to. ; 

We think that the Judge did not err in refusing to give the 2d and 3d instruc- 
tions asked for by the prisoner’s counsel. They were to the effect that a person 
believing his life to be assailed and in immediate danger from another, is 
excusable in law in resisting ard killing a third person who interferes to disarm 
him forcibly, with the view to bring about a fight between the other two with- 
out weapons, after being warned to stand off. 

There are two objections to the instructions asked. They make the party’s 
justification depend upon a mere belief of imminent danger, without stating 
that there should be reasonable grounds for such belief; and again, they do not 
present the case of a third person confederating with the first assailant or aid- 
ing him to make a dangerous assault upon the accused, which would be 
necessary to sustain his plea of self defence. 

We are also of opinion that the Judge did not err in refusing to give the Ist, 
5th and 6th instructions asked by the counsel of the accused. 

They tended to establish the doctrine that the wrong doing of a third person 
who interferes in a fight between two, not to prevent, but to encourage it, will 
excuse either of the combatants for killing him, because his death, in that case 
would be the result of his own illegal act. 

This doctrine would be a dangerous innovation upon the law, which, in its 
regard for the sanctity of human life, will not excuse the slaying of a wrong 
doer, unless the wrong is of such an enormous nature as to render the killing 
to all appearances necessary ; but the circumstances put in the bills of excep- 
tions do not disclose such an apparent necessity in the present case. 

The 4th bill of exceptions appears to have been abandoned in argument. 
The Judge did noterr in qualifying his instructions as therein stated. 8 Green- 
leaf’s Ev. § 129. 

Before going into trial, the prisoner moved for a continuance to procure the 
testimony of one Durham, and in his affidavit set forth the facts which he ex- 
pected to prove by him. Thereupon the attorney for the State agreed to ad- 
mit that if the witness were present he would testify to the facts alleged in the 
affidavit, and the accused waived his motion for a continuance, and went to 
trial. The affidavit was offered in evidence by the prisoner, but on the objec- 

tion of the counsel for the State, the Court refused to permit the following al- 
legation which formed a part of it, to go before the jury as evidence, viz: “ That 
Durham was present, and, from what he saw, considered that affiant was act- 
ing in self defence throughout.” 

This refusal of the Judge is the subject of the last bill of exceptions tendered 
by the prisoner’s counsel. 

There was no error in the ruling. The admission was that the witness, if 
present would testify to the facts alleged in the affidavit. This was not a waiver 
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of legal objections to such portions of the evidence as would be incompetent 
were the witness on the stand. The witness’ opinion of the law of self defence 
was not competent evidence and was properly rejected. 

For the reasons already assigned, we think the motion for a new trial, so far 
as it is subject to the review of this tribunal, was correctly overruled. 

It is, therefore, ordered and decreed that the judgment of the District Court 
be affirmed with costs. :; 


CLannon v. CaLHoun. 
Inan action on a promissory note plaintiff must make out his title to it. 


| PPEAL from the District Court of Jefferson. Burthe, J. 

Durant & Hornor, for plaintiff and appellant. Larue & Van Dalson, for 
defendant. 

Voormus, J. The plaintiff alleges that he is holder and owner of a certain 
note for the sum of six hundred dollars, drawn by John Calhoun to the order - 
of and endorsed by Charles H. Shaw, dated at New Orleans on the 27th Janu- 
ary, 1849, and payable ninety days after date; that on the day of its maturity 
it was duly protested for non-payment, of which due notice was given to the 
endorser, Shaw. 

The note appears to have been endorsed specially by Shaw to the order of 
Allen Hill, and by Allen Hill to the order of the City Bank of New Orleans, 
and at the request of the latter protested for non-payment. The signature of 
Allen Hili as such endorser is stricken out. Itis neither alleged nor proved 
by whom, and at what date this note was transferred to the plaintiff. In a 
former action brought upon it in the Sixth District Court of New Orleans, on 
the 26th of April, 1854, and dismissed upon exception, which is in evidence, it 
is alleged by plaintiff that he is holder and owner of the note “left with him as 
collateral security, and which he feels bound to sue on to avoid prescription.” 
But it is not alleged what was the nature of the principal obligation for which 
it was left with him as such collateral security, and by whom, and at what time 
it was so left. On the 3d of July, 1850, the defendant made a voluntary sur- 
render of his property to his creditors in the Second District Court of New Or- 
leans, and by a judgment thereon rendered on the 29th January, 1851, was 
fully discharged from all liabilities to his creditors in accordance with law. 
Charles H. Shaw appears to have been placed on his bilan as follows : 

“One note due 27-30 April, 1849, favor @. H. Shaw, $600.” 

The defendant pleads his discharge as a peremptory exception or bar to the 
plaintiff’s right of action. 

The Court below gave judgment for defendant, and plaintiff has appealed. 

We think it is a sufficient reason for not disturbing the judgment that the 
plaintiff has not made out a title to the note. On its face and as the evidence 
stands, its title is not in the plaintiff. 

It is, therefore, ordered and decreed that the judgment of the District Court 
be affirmed with costs in both Courts. 

Re-hearing refused. 
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Tue Strate v. Stave Dick. 


Challenges for cause must be made before the juryman is sworn. 

On the trial of a slave, under the Act of 1846, it is competent for the jury to decree that he should 
“ be sentenced to perpetual imprisonment, and it is to be inferred from such a decree that the 
jury intended the convict to be sentenced to hard labor for life in the State Penitentiary. The 


sentence by the magistrate of the convict to the Penitentiary for life is authorized by such a 
verdict. 


PPEAL from Justice of the Peace of the parish of St. Bernard. 
Foulhouze, for defendant. Lombard, District Attorney, for the State. 

SpoFrorp, J. A jury, organized under the Act of June 1st, 1846, to try the 
slave Dick, accused of a felonious assault upon a white woman, found the follow- 
ing verdict: “Guilty, without capital punishment; to be sentenced to perpetual 
imprisonment.” Whereupon the presiding Justice sentenced the aecused “ to be 
safely conducted and lodged in the State Penitentiary for life.” 

The slave has appealed. 

The objections urged, upon the motion for.a new trial, to the competency of 
some of the jurors, if they ever had any weight, cannot be listened to here. The 
accused suffered the jurors to be sworn without offering any challenge for cause, 
and could not be permitted to take the chances of a verdict in his favor, reserving 
a right to object to the jurors if the verdict went against him. Svate v. Isaac, 
8 An., 360; State v. Dick, 4 An., 183; State v. Jerry, 4 An., 191; State v. Jack- 
son, 6 An., 596. 

It is alleged that section 9 of the Act of 1st June, 1846, (Session Acts, p. 114,) 
prescribes only two kinds of punishment to be inflicted upon slaves convicted 
under its provisions, to wit: death and corporeal punishment, and that, therefore, 
it was not competent for the jury to decree that the defendant should be sen- 
tenced to perpetual imprisonment. 

But in the case of the State v. Lewis, 8 An., 398, it was held that section 7 of 
the Act of 6th April, 1843, (Session Acts, p. 92,) was not repealed by the Act 
of 1st June, 1846, (Session Acts, p. 114.) The same doctrine was reiterated in 
the State v. Jackson, 6 An., 595. The 7th section of the former statute declares 
“that in all eases where capital punishment or imprisonment at hard labor for 
life is inflicted for any crime committed by a slave, the jury trying the same shall, 
in its discretion, pronounce sentence of death, imprisonment at hard labor for 
life, or for a shorter term in prison or in irons at the service of his master, or 
order that corporeal punishment be inflicted.” Under this provision, the judg- 
ments sentencing the slave Lewis to “ imprisonment at hard labor in the Peniten- 
tiary for twenty years” for the crime of murder, and the slave Jackson to “ im- 
prisonment for life in the Penitentiary” for the crime of arson, were affirmed by 
the Supreme Court. 

It is alleged as error apparent upon the record that the jury found the prisoner 
“guilty, without capital punishment; to be sentenced to perpetual imprisonment,” 
and that the Justice sentenced him to the Penitentiary for life, which sentence 
was unauthorized by the verdict. But although the Act of the 29th May, 1846, 
(Session Acts, p. 118,) authorizing juries to qualify their verdicts in capital cases 
by adding the words “ without capital punishment,” was intended for the govern- 
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ment of free persons alone, yet the use of that formula by the jury in this case 
is a sufficient indication that they thereby intended that the convict should be 
sentenced to hard labor for life in the State Penitentiary in accordance with the 
2d section of that Act. A similar inference was drawn from a similar verdict in 
the case of the State v. Jackson, already cited, where the court remarked that 
the intention of the jury was palpable to punish the convict with perpetual im- 
prisonment, and it was not for the slave to complain that the jury extended to 
him the leniency expressly provided for free persons, and in the same form. 

The omission of the magistrate to insert the words “at hard labor” in the 
sentence, even if it exonerated the defendant from that part of the penalty of 
his guilt, could not, for the same reason, be assigned by him as error. 

But that omission, in the present case, amounts to nothing. His sentence to 
the State Penitentiary for life implies that he is to be subjected to the treatment 
prescribed for other slaves confined there for crime. 

The 14th section of the Act of 1846, relative to the trial of slaves, declares 
that “no proceedings in accordance therewith shall be annulled or impeded by 
any error or form therein.” 

As to the suggestion that the owner may be deprived of compensation for his 
slave by the course complained of, it is sufficient to refer to the 2d section of the 
Act of 4th May, 1847, (Session Acts, p. 216,) amendatory of the Act of 1st 
June, 1846, which provides “that the Auditor of Public Accounts shall issue his 
warrant in favor ef the owner of any slave who may have been or shall be con- 
victed of a capital crime, on proof of the execution of such slave, or of delivery of 
said slave into the State Penitentiary,” etc., etc. 

It will also be observed that this Act contains a legislative recognition of the 
doctrine afterwards announced in the Siate v. Lewis, that the anterior laws rela- 
tive to the punishment of slaves by imprisonment in the Penitentiary were not 
repealed by the Act of June Ist, 1846. 

The judgment is affirmed with costs. 


Same Case. 


Q* an application for a re-hearing. 


Srorrorp, J. It is too late to make a new assignment of errors. 
The application for a re-hearing is refused. 
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Donovan v. Owen AnD I[HMSEN. 


The right of appeal exists from an order of the court granting leave to discontinue a suit. 

The court has no power to revise the award rendered by amicable compounders. The party in 
whose favor the Award is, has the right to cla'm for it the effect of a definitivejudgment. C. P., 
46. . 

From a judgment rejecting the award on the ground of informality, an appeal lies, because the judg- 
ment is final. 

It is sufficient to annul the award of amicable compounders that no oath was taken by them. C. P. 
448. 

If a party pleads in reconvention, he can prosecute it notwithstanding plaintiff discontinues his 
suit. 

©. C., 8072. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Durant & Hornor, for plaintiff. 
Cohen, and G. B. Duncan, for defendants and appellants : 


If parties agree to leave a case to be decided to persons whose report shall 
be the judgment of the court, no formalities nor oath required ; Talcott v. Me- 
Ribben, 2 Martin, R. 304. Though that case was decided under the old code, 
yet its provisions were the same as in the new code ; see old Code, page 442, 
‘Articles 12 and 18, which required oath from amicable compounders. Where 
referees are chosen by the parties without any rule of court, the court will not 
attend to any application to set aside the award ; 1st Johns. Rep., 815,493; 9th 


_ Johns. Rep., 212. To the same effect see Caldwell on Arbitration, pp. 556, °7, 


95,6. The casein 15 L. R., 426, relates to experts, not to amicable compound- 
ers. The Judge may refuse his exequatur, if the award is contrary to public 
order or good morals. 

Billemie “ de l’arbitrage.” 404, ’5, 6. Action of nullity of judgment may be 
instituted by Donovan on the grounds set forth in Code of Practice, 604, 607, 
613. 

Award cannot be excepted to for want of precision in stating the fact on 
which it is grounded; 10 L. R., 199. 

No prescription nor intendment is allowed to overturn an award; Kyd, 227 ; 
3 Atkins, 374; 5 Atkins, 529. 

Nothing but corruption or misconduct pleadable against the award; 2 John- 
son, R. 62; 3 Johnson, R. 367; 10 Johnson, 163; 3 Caine, 166; 9 Johnson R., 
212; 2 Cowen, 425. 

Misconduct means wrongful intention; 10 Wendell, 589 ; 3 Paige, 1 4. 

Whatever has been honestly done in relation to matters actually referred to 
the decision of amicable compounders, cannot be revised or altered by a court 
of justice. The award can only be attacked for fraud or usurpation of power 
on the part of auditors; Code of Practice, 459, 460; C. C. 3077, 3096; Codd 
v. Parham, 4 Annual, 148; citing 17 La., 285, and 7 La., 477. 8S. P. The 
opinion of the court, pronounced by Mr. Justice Slidell in Bird v. Laycock, 7 
Ann., 173, °4; citing Davis v. Leeds, Canty v. Beal. Partidas, title 3, Lex. 23. 


Ocpen, J. The defendants are appellants from a judgment of the lower court 
dismissing a rule taken by them, and rejecting the report of amicable compoun- 
ders selected by the parties to decide the matter in dispute between them, and 
also from an order of the lower court granting leave to the plaintiff to disconti- 
nue his suit. 

The Plaintiff took out an attachment in a suit against the defendants for servi- 
ces rendered to them as their agents in selling and delivering coals, and making 
disbursements and advances for them. 

The only defence set up in the answer of the defendants was the plea of the 
general issue. The parties then entered into an agreement that one W. T’. 
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Richards should be there one week from the date of that agreement, fix the 
amount due by either of them to the other, and that the decision thus made by 
Richards should be entered up at once by the judgment of the Court without 
appeal. 

This agreement was entered into on the Ist of February, 1853, and on the 3d of 
February, 1853, it was modified by a further agreement to the effect that 
D: W. Cerode should act with Richards, with power in case of disagreement to 
name an umpire. In this second agreement it was expressly stated that Richards 
and Cerode were to be considered as amicable compounders. On the 5th Febru- 
ary, 1853, the amicable compounders filed their report in which they state that 
after a careful examination of all the vouchers and accounts pertaining to the 
business between the parties, they find that D. 7. Donovan is justly indebted to 
Owen & Ihmsen in the sum of twenty thousand one hundred and forty-eight 
dollars and fifty cents. 

The defendants took a rule on the plaintiffs to show cause why the report should 
not be homologated, and judgment entered up against them in conformity with it. 
For answer the defendants set up several objections, and among others that the 
arbitrators were not sworn as required by articles 3078 of the Civil Code, and 
448 of the Code of Practice. The Court below sustained the objections, and 
rejected the report of the plaintiff, and then, on leave granted, discontinued his 
suit. 

It is contended by the appellec’s counsel that the correctness of the judgment 
of the lower court in rejecting the report of the arbitrators, cannot be inquired 
into by us, and that the motion to dismiss the appeal on the ground that such 
a judgment is not a final one, ought to have been sustained. In passing upon 
the motion to dismiss the appeal, we only noticed the point as to the right of 
taking an appeal from an order granting leave to discontinue, and being of opi- 
nion that such right existed, it was unnecessary at that stage of the case to de- 
cide any other point. The case of Roman v. Kernion & Forstall, cited by the 
appellee’s counsel, was different from this. That was a case of the report of 
auditors appointed to examine accounts. It was held that the order of court 
homologating the report was not such an order as could be appealed from. 
The case of an award rendered by amicable compounders, is altogether differ- 
ent. The court has no power to revise their award. If the proceedings have 
been regular, the party in whose favor the award has been rendered, has a right 
to claim for it the effect of a definitive judgment. C. P. 46. From a judg- 
ment rejecting the award on the ground of informalities, the party in whose 
favor it has been rendered has a right to prosecute an appeal, because the judg- 
ment is a final and definite one as to the right claimed by virtue of the award. 
If on this appeal it could have been shown that all the formalities required by 
jaw after the parties had entered into the submission, had been complied with, 
the defendants would have been entitled to a judgment in their favor for the 
award. Without noticing however all of the informalities complained of, it is 
sufficient to state that it appears no oath was taken by the arbitrators. This 
objection was sufficient to annul the award. L. C. 8078; C. P. 448; Locke v. 
Dakin & Dakin, 15 L. R., 426, and 9th An. By the agreement between 
the parties, the time for the submission was limited to one week, and if it had 
not been so limited, the power of the arbitrators could only have continued in 
force during three months. C. C., Art. 3072. The consequence therefore of 
the rejection of the award was that unless a new submission had been volun- 
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tarily entered into, the case was withdrawn entirely from arbitration. If this 
claim of the defendants, which was submitted to the amicable compounders, 
had been pleaded in the defendants’ answer by way of reconvention, the defen- 
dants would have been allowed to prosecute it notwithstanding the plaintiff 
having discontinued his suit. As, however, no such demand was set up in the 
pleadings, the consequence necessarily followed, that the suit was at end when 
then plaintiff discontinued. 
The judgment of the court below is therefore affirmed with costs. 


Durant & Hornor, for a re-hearing. 


The counsel for D. 7. Donovan, plaintiff and appellee, asks for a re-hearing 
on so much of the judgment of this court rendered herein on yesterday, 7 
May, as goes to decide that an appeal lies from a discontinuance. 

The case of syndics of Brunett v. Shaumburg, 1 N. S., 698, may indeed be 
taken as a true exposition of the practice of the state before our present code 
of practice was introduced, and it says: “The order is a judgment which is 
final in the suit; for it puts an end to it as a judgment of non-suit.” The law, 
however, has since been changed. The C. P., art. 491, says “ the plaintiff may, 
in every stage of the suit, previous to judgment being rendered, discontinue the 
suit on paying the costs." This expression makes the act of discontinuance 
discretionary with the plaintiff, and the judge cannot refuse him; it isno longer 
as in 1 N. S., the same as a non-suit; “the plaintiff was at liberty” says the 
Court, in Crocker v. Turnstall, 6 Rob., 357, “ to discontinue his action before 
judgment; but he could not claim as a right to be non-suited, and thereby 
control the final decision of the cause.” Hence the discontinuance and the 
non-suit being no longer the same thing as in 1 N. S., that decision is no longer 
a guide; and indeed it conflicts with Pettit v. Gillett, 5 Martin, 20, and Hun- 
ter v. Smith, 5 N.S, 164; both of which we beg the court to refer to. 

The C. P., makes a discontinuance the mere act of the plaintiff like the 
filing a petition. He may institute his claim; he may abandon it; in neither 
case is there a judgment, and it is from a judgment alone that an appeal lies. 
It is true that the court grants leave to discontinue, but the practice is founded 
rather on custom than on positive law, and the leave is a mandate and not a 
judgment. “The action of a court, on a motion to discontinue,” says the Su- 
preme Court in Morgan v. Whitesides, 11 L. R., 280, “ cannot be viewed in the 
light of a judgment. It decides nothing between the parties, &c.” 

There is no definition of a judgment which will meet the case of a discontin- 
uance, ‘‘and certainly a judgment is called, an order which the judge makes 
against one of the parties, by reason of the cause which is moved before him.” 
Partida Tercera, Tit. 22, Leg. 1. 

“ A judgment (sentencia) in a decision or determination” see the definition of 
interlocutory and final judgments in Febrero. Vol. 4, Chap. 15, p. 220. Edi- 
tion of Valencia, 1828. 

“ Judgment, c’est la décision d’une contestation donné par un juge, entre per- 
sonnes qui ne sont pas d’accord.” Merlin, verbo jugement, vol. 16, p. 158. 

“* Judgements are the sentence of the law, pronounced by the court upon the 
matter contained in the record. 3 Blackstone’s Com. page 395. 

Under the definitions of no system of law can the discontinuance of a cause, 
it will thus be seen, be deemed a judgment. Now, “an appeal is the act by 
which one of the parties to a suit has recourse to a superior tribural, in order 
to have the judgment of an inferior court corrected,” ©. P., art. 564, and that 
only is a judgment which decides something between the parties; but a dis- 
continuance decides nothing between the parties; therefore a discontinuance is 
nota judgment and from it there is no appeal. 


Re-hearing refused. 
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Laparre et al. v. Hopxrys. 


Where a wife by her will has limited the usufruct of her separate estate to her husband until his 
second marriage, the limitation is not unlawful or void as being in restraint of marriage. ‘ 
Devises in restraint of second marriages are not opposed to the policy of our law, nor are they con- 
trary to good morals. 





PPEAL from the Third District Court of New Orleans, Kennedy, J. 

Johnson, for plaintiffs. Rand & Finney, Benjamin & Micou and Eggleston, 
for defendant. 

Bucnanay, J. Mrs. Ezilda Volant Labarre, wife of James A. Hopkins, made 
her will, which has been duly probated, and in which are the following clauses: 
“Je donne et légue i Leonie LaBreton mon esclave nommée Edée, négresse 
Agée d’environ vingt-trois ans, avec ses deux enfans nommés Sainville et Marie 
Louise. 

“ Je donne et li gue & mon mari, Mr. James Hopkins, \a jouissance pleine et 
entiére de tous mes autres biens, sans exception ni réserve, tant qu’il ne se re- 
mariera pas; mais dans le cas od il viendrait 4 se remarier, je veux et entends 
que ces mémes biens soient partagés entre les membres de ma famille, confor- 
mément aux dispositions des lois de eet Etat.” 

Mrs. Hopkins died on the 26th January, 1849, and her husband married again 
on the 15th May, 1851. The plaintiffs, heirs at law of the deceased Mrs. Hop- 
kins, claim of the defendant to be put in possession of the estate of his deceased 
wife, in conformity to the dispositions of her will. The defendant excepts that 
; the limitation of his usufruct under the will to the time of his second marriage 

is unlawful and void, as being in restraint of marriage, and is reputed in law 
not written. It is admitted that all the property left by Mrs. Hopkins was her 
separate estate. 

Before examining the point of law involved in this issue, we must dispose of a 
point of practice raised by a bill of exceptions of defendant to the admission of 
evidence to prove a material fact in plaintiffs’ case, after he had closed his evidence. 
From the statement of plaintiffs’ counsel appended to the bill, and which the 
Judge certifies to be correct, it seems doubtful whether plaintiff had formally de- 
elared his case to be closed before this evidence was offered. The very unusual 
period of eight months elapsed between the reception of the evidence and the 
taking of a bill of exceptions, and the recollection of parties might well differ 

*.as to the circumstances. At all events, it seems clear that the clerk had not 
made an entry of the closing of the plaintiffs’ evidence. Great latitude of dis- 
cretion has been allowed to the courts of the first instance in the application of 
the Articles 476, 477 and 464 of the Code of Practice. See 5th La. Rep., 450, 
Stone v. Carter. This discretion does not appear to have been improperly exer- 
cised in the present instance. 

Regarding it, then, as proved that James A. Hopkins has married again since 
the death of the testatrix, we find no text of the law of Louisiana which is 
violated by the term which she has thought fit to assign by her will to her hus- 
band’s usufruct of her separate estate. The 603d Article of the Code declares 
that a usufruct, if limited by its title to determine in the event of a condition, 

terminates upon the happening of that condition. 
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By analogy, second marriages by no means appear to be recognized by, or, to 
say the least, do not appear to be special favorites of the law of Louisiana. If 
a donation have been made, mortis causa or inter vivos, by one of the spouses to 
the other, in fall ownership, and the legatee or donee contract a second marriage, 
children of the first remaining, his estate in the thing given or bequeathed, is 
reduced, by operation of law, from an-ownership to an usufruct; and the same 
change takes place, if the thing have been bequeated by a brother or sister of 
any of the children of the first marriage which remain. C. C., 1746. Again, by 
the statute of 25th March, 1844, (Session Acts. No. 152,) in all cases when the 
predeceased wife or husband shall have left issue of the marriage with the sur- 
vivor, and shall not have disposed by last will of his or her share in the commu- 
nity property, the survivor shall hold in usufruct, during his or her natural life, 
so much of the share of the deceased in the community property as may be in- 
herited by such issue, provided, however, that such usufruct shall cease when- 
ever the survivor shall enter into a second marriage. 

These extracts from our statute book seem to demonstrate that devises in 
restraint of second marriages are not opposed to the policy of the law of Louisi- 
ana. And here we might conclude, for the plea of defendant has gone no farther 
than to assert the devise in question to be void, as being contrary to law. But 
the argument of his counsel has taken a much wider range. It is contended 
that the limitation of plaintiffs’ usufruct by his wife’s will is void, and to be 
taken as not written, because it is contrary to good morals. The Article 1506 
of the Code, upon which this argument is based, is copied verbatim from Article 
900 of the Code Napoleon. The application of this article to the case of a de- 
vise restrictive of marriage to particular classes and cireumstances, or prohibitory 
of marriage absolutely or qualifiedly, of maids or widows, has afforded a fine 
field for the casuistical propensities of French commentators. ‘Those who are 
curious upon this head, may see the authorities collected in the Repertoire du 
Journal du Palais, verbo Conditions, Nos. 166 to 168, and in the treatise of 
Saintespés Lescot on Donations and Testaments, Nos. 126 to 136. The doctrine 
which may now be considered as established in France is, that the prohibition of 
marriage generally is contra bonos mores, but that the prohibition of a second 
marriage, whether there remain children of the first marriage or not, is not to be 
so considered. It is thus concisely summed up by Toullier, Vol. 5, Nos. 256 
and 259: “On a toujours regardé comme contraire aux bonnes meeurs, la con- 
dition absolue imposée au donataire, de quelque sexe qu’il soit, de ne point se 
marier.” “Aprés quelques variations dans la législation romaine, la condition 
absolue de ne point se remarier fut regardée comme licite par la Novelle 22, . 
chap. 44, et cette Novelle formait le droit commun de la France. Sous |’empire 
du Code Civil, cette condition ne doit pas étre regardée comme contraire aux 
bonnes meurs ou comme contraire aux lois.” 

We think the decision of the District Court correct in what relates to the 
“quarte du conjoint pauvre.” 

Judgment affirmed, with costs. 
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Successsion or Josern L. De Bexiste. 


1. A donation made by a contract of marriage in these words: “he makes also a donation pure and 
simple to his future wife, her heirs or their descendants, in case his future wife should die before 
him, of a sum of five thousand dollars, which donation shall take effect at the decease of the fu- 
ture husband, and shall be paid out of the most liquidated (available) funds of the succession of 
the future husband,” must be understood as meaning that the donation is made to the wife, in 
case she survives the husband, and te her heirs, in case she dies before her husband. 

2. Even admitting that the clause partakes of the character of a donation mortis causa, it cannot 
be considered invalidated by Art. 1563, C.C. That article, which prohibits dispositions mortis 

_ c@uea being made, except in the form required for acts of last will and testament, must be consi- 
dered as controlled by the subsequent Articles 1728 and 1738, taken in connection with Articles 
2306, 2816, and 2308. 

8. The expression in Article 1728, “‘ may give the whole or a part of the property they shall have 
at their decease,” cannot be restricted to an institution of heir either universal or by universal 
title. The werd “ part” does not mean an aliquot part only, but any portion taken by itself and 
without considering its relation to the entirety of the succession. 

4. Article 1514 C. C., is one of the four referred to in Article 1519, Article 1515 having, by a mistake 
of the compilers of the Code, been inserted in the wrong place. 

5. There is nothing in the donation in question which resembles a pr hibited substitution. 


PPEAL from the District Court of the parish of Assumption, Cole, J. 
Malhiot and Mills, for the administrators, appellants. 


On the 19th of September, 1850, the late Joseph L. De Billisle and Marie 
Azile Duhon, then widow Augustin Le Blanc, entered into a marriage contract, 
by which, after enumerating the property respeetively belonging to each, the 
said Joseph made to the said Marte, the following donations : 

“ En considération du futur mariage le fatur époux déclare faire entre vifs 
pure et simple et irrevocable a la future €pouse comme un témoignage de l’affec- 
tion qu'il lui porte, ce que la future épouse accepte avec reconnaissance, lo d’une 
somme en espéces de deux mille piastres. 20. d'une autre somme de sept cents 
piastres destinée pour l'achat d’une esclave, laquelle sera achetée au nom de la 
future épouse par acte authentique et deviendra son bien dotal. 30. Il fait aussi 
donation pure et simple a la dite future épouse ses héritiers ou leurs descendants 
dans le cas ou la dite future épouse mourrait avant lui d’une somme de cing mil- 
le piastres, laquelle donation aura effet au décés du futur époux et sera prélevée 

des biens les plus liquides de Ja succession du dit futur.” 

The administrators and heirs of said Joseph Bellisle, submit, that said donation 
of five thousand dollars is null. 

The validity of a donation should be tested by first examining its nature ; for, 
although a donaticn, in its nature a donation mortis causa, be passed in an act 
and form of one inter-vivos, it is yet none the less to be considered a donation 
mortis causa, requiring for its validity the forms essential to such donations. 

The first two donations of $2,000 and $700 are, in their nature, and as they 
are termed in the act, donations inter vivos, pure et simple, and irrevocable. 

The donation of $5,000 is made “ a la dite future épouse ses hérétiers ou leurs 
descendants dans le cas vu la dite future épouse mourrait avant lui.” This do- 
nation (whether inder vivos or mortis causa,) if grammatically considered, is made 
= a suspensive condition, to wit: the death of Marie Duhon before the 

onor. , 

That the death of the apparent donee may form a suspensive condition, 
Duranton clearly shows. This author says, in Titre, 2 Donation, vol. 5, p. 297 ; 
“ Par exemple je légue & Paul dix mille francs, s'il n’embrasse pas l'état ecclési- 
astique, il faudrait, stricto jure, attendre sa mort, pour juger si la condition s’est 
ou non accomplie ; et en supposant l’affirmative, le legs ne serait payable qu’a ses 
héritiers. Mais il ne faut pas confondre ce cas avec celui d’un legs fait & quel qu’un 
lorsqu’il mourra, cum morietur ; c’est ua legs a terme et voila tout, En realite 
cest léguer aux héritiers du légataire, et cependant le legs est valable” And 
adds the author, “Ces décisions étaient suivies dans notre ancienne jurispru- 
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dence, et il n’y a aucun motif s’en éloigner sous le code,” vide also, Rivard des 
isposition Conditionnelles, No. 301, et suivans. 

e $5,000 donation was made, therefore, not to Mrs. Bellisle, but only to her 
heirs or their descendants, and under a suspensive condition. This condition 
— — by the pre-decease of the donor before his future wife, the dona. 
tion falls. 

It is, however, contended by counsel of plaintiff that the clause, “dans le cas 
vu, &c.,” creates no suspensive condition, but only a “substitution vulgaire,” in 
favor of the donor’s heirs or their descendants; and that it should be interpreted 
as if written thus: The donor gives pure and simple to said Marie Duhon 
$5,000: but, if she should die before him, then and in that case, the saidadona- 
tion shall go to her heirs or their descendants. 

Though such an interpretation might be given to the donation, if required, for 
its validity—validity in its naturz and substance, not as regards its essential forms 
—under the rule, commodissimum est, id accipi quo res, de qua agitur, magis valeat 

m pereat; yet no such necessity exists, because, 1st, the donation, as shown 

y Duranton, is, in its nature, legal, and its language grammatically construed 

clearly makes the clause, “dans le cas vu,” form a suspensive condition, and 2d, 

the interpretation which converts the clause into a “substitution vulgaire,” ren- 
ders, as admitted by the plaintiff’s counsel, a part of the donation null. 

If it be said, that it was evidently the intention of the donor to give to his 
future wife, as he would not likely, by marriage contract, make a donation which 
should pass only to her heirs, it may be replied, that, nevertheless, so the donor 
has seen fit to give, and also, that he could not be supposed to make, by mar- 
riage contract, a substiution vulgaire expressly prohibited by law, C.C. Article 
1738. 

Passing to the next clause, we find that the said “donation aura effet au déceés 
du futur époux.” It thus comes within the definition given by the Civil Code to 
donations mortis causa. “A donation mortis causa is an act to take effect when 
the donor shall no longer exist.” Art. 1455. The donation, therefore, lacking 
the forms essential to the validity of testaments, must fall under the rigorous 
rule of C. C., Art. 1563, by which “no disposition mortis causa shall henceferth 
be made, otherwise than by last will and testament.” 

It is contended, however, by counsel of plaintiff, that to this rule of Art. 1563, 
an exception is made by C. C. Arts. 1728 and 1738. 

By Art. 1728, “ Fathers and mothers, the other ascendants, the collateral rela- 
tion of either of the parties to the marriage, and even strangers, may give the 
whole or a part of the property they shall leave on the day of their decease, 
both for the benefit of the parties, and for that of the children to be born of 
their marriage, in case the donor survive the donee.” 

Art. 1738 grants to either of the parties to the marriage, the right to make, 
either reciprocally or the one to the other, the same donations as allowed by Art. 
1728, excepting that the donations “shall not be transmissive to the children the 
issue of the marriage, in case of the death of the donee before the donor.” 

Are, however, donations allowed by these two articles donations mortis causa? 
To solve this question, it is necessary to first examine the nature of the dona- 
tions authorized by said articles. 

Toullier, (Tit. 2, Donat. vol. 5, No. 830, et suivans,) in commenting on Napo- 
leon Code, Art. 1082, which corresponds with Art. 1728, of Lou. e, Says: 
“C’est ce qu’on appelait autrefois institution contractuelle.” ‘C'est le don de 
sa succession en tout ou en partie, c’est pour cela que les dispositions de cette 
nature étaient appelées autrefois institutions contractuelles,” idem No. 8386. 
And throughout the chapter 8th, commencing on the “ Donations de tout ou de 
partie des biens que le donateur laissera 4 son décés, Toullier treats such dona- 
tions, and applies to them the rules common to the “ Institution Contractuelle.”’ 

M. Hutteau, in his Abrégé to Pothier Traités Des Donations, tit. 1, Sec. 1, 
No. 2, vol. 17, page 291, edition 1810, says: “Les donations par contrat de 
mariage qui ne sont pas de biens présens, sont ou de biens 4 venir, ou de biens 
présens et 4 venir; ou 4la charge de payer des dettes, ou enfin sont dépen- 
dantes de la volonté du donateur par la condition qu’il y a imposée. Ces sortes 
de donations étaient connues plus particuliérement dans notre ancien droit sous 
Je nom d’irstitution contractuelle. Qui n’était autre chose que le choix d’un 
héritier.” But, adds this author, “ Aujourd’hui elles sont plus restreintes, 
moins en faveur et plus circonscrites.” 
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Duranton, Titre 2, Des Donat, vol. 9, No. 671, commenting on Art. N.C. 
1082, says: “On appelle, dans la doctrine, cette donation, Institution con- 
tractuelle, parce que, par elle, on institue un héritier, et qu’on le fait par un 
contrat d’un mariage irrévocable, ce qui n’a lieu que dans ce seul cas, c’est le 
don de tout ou partie de l’hérédité.” 

Merlin, (Rep. Verbo Inst. Contractuelle § 1-3, Edit. 1826,) after referring to 
the prohibition of the former institution contractuelle by the law 17 nivose An. 
2, says: “ Mais l’art. 1082 du Code Civil a rétablie, & cet égard, les choses sur 
Vancien pied.” 

The donation of Arts. 1082, Nap. Code, and 1728 Lou. Code, “ de tout ou 
partiedes biens que le donateur laissera au jour de son décés,” being, then, 
simply the institution contractuelle, it is necessary, therefore, to examine 
whether the institution contractuelle be a donation mortis causa, or inter vivos, 
in order to determine whether it creates an exception to Art. 1563, requiring all 
donations mortis causa to be made by last will or testament. 

This has always been a question of much dispute among civilians. Some 
jurists consider, inasmuch as he who institutes an heir by marriage contract, 
gives nothing himself while living, but only after his death, prefers himself to 
the person institated ; does not preclude himself from alienating the property 
comprising the donation ; and as the gift is revoked by the pre-decease of the 
donee, and there is no need of express acceptance, that the institution con- 
tractuelle partakes more of a donation mortis causa. 

Others, inasmuch as the donation is made by a contract, is irrevocable, and 
divests the donor at once of some of the elements of ownership, and therefore 
approaching more a donation inter vives than mortis causa, consider it to be a 
donation éufer vivos, according to the maxim, ‘‘Qu’un acte qui participe de 
deux natures doit étre réputé de celle dont il tient le plus. Merlin, Rep. Verbo 
Inst. Con, Sec. 2; Toullier 2, Titre Don., vol. 5, Nos. 836, 837; Duranton %, 
Titre Donat, vol. 9, No. 672. 

Merlin, however, defines the institution contractuelle as “ une disposition 
entre vifs.” 

The Napoleon Code does not in a positive manner determine whether the 
donations allowed by it in Art. 1082 should be considered as mortis causa or 
not. And as by its Art. 893, donations are divided into those inter vivos or by 
testament, not like Lou. Code. Art. 1453 into donations inter vivos and mortis 
causa, the donations allowed by N. C. Art. 1082, might perhaps be considered 
as mortis causa, although made in the form different from that required for a 
testament. . 

Our Civil Code, however, in dividing donations into those inter vivos and 
mortis causa, by excepting marital donations from certain rules appertaining to 
ordinary donations inter vivos, by positively declaring that “no disposition 
mortis causa shall henceforth be made otherwise than by will or testament,” 
and without mentioning any exception to this rule, clearly intended to restrict 
Arts. 1828 and 1838, the institution contractuelle, to donations inter vivos : to 
such donations as should divest the donor at present, and irrevocably, of at 
least some of the elements of ownership, and not to include those which, like 
the $5,000 donation of Bellisle, should “take effect when the donors shall no 
longer exist.” 

The Institution Contractuelle, or C. C. Arts. 1828 and 1838, create, there- 
fore, no exception to the rule of Art. 1563, vide also opinion of Judge Porter, 
in the case of Doucet v. Bronsard, 6 N. 8. 196. 

The Institution Contractuelle, moreover, is in its nature restricted to univer- 
sal donations, or those under universal title, such as the whole, one-half, one- 
third, or some other aliquot portion of the donor’s property. 

Merlin defines it as “‘ une disposition entre vifs et a titre universel.” Rep. 
verbo Int. Con. 

This results from the obligation imposed on the donee, as by C. C. Art. 1731, 
to pay the debts and charges of the donor’s succession: for, as says Merlin 
(idem verbo, § XI. 2,) in refuting the doctrine of Duplessis, that an heir insti- 
tuted by contract of marriage, and who had not caused an inventory to be 
made, was not bound indefinitely for the debts of the succession, but only pro- 
modo emolumenti. 

“ L’hSritier contractuel est constamment, un héritier proprement dit ; ‘il Pest 
autant que celui qui succéde en vertu de la loi, or il est de régle que tout héri- 
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tier paie les dettes de la succession, sans distinguer si elles surpassent les biens 
ou non; Vinstitute par contrat de marriage, qui n’a point fait inventaire, est 
donc tenu de tout——étant héritier dans toute l’énergie de ce terme, il repré- 
sente le défunt tant activement que passivement.” 

How can a donee of a particular sum, to be taken from the most liquidated 
portion of a succession, be considered as an heir—a person who, under the de- 
finition of C. C. Art. 880, “ has become the universal successor of the deceased, 
who is possessed of all his rights and property, and who is subject to the 
charges for which the estate is responsible, whether he be such by law, by the 
institution of a testament or otherwise?” Or how can such a donation of 
$5,000 be considered a gift of the whole or part of a succession, under Arts. 
867 and 868, by which “ succession signifies the transmission of the rights and 
obligations of the deceased to the heirs; also the estate, rights and charges 
which a person leaves after his death, whether the property exceeds the 
charges, or whether he has only left charges without any property ?” 

How to a donation, under a particular title, can be applied the rules univer- 
sally applied to the Institution Contractuelle, and by Toullier, Duranton and 


others, to Art. 1082, Napoleon Code, Art. 1728, C. C. How apply the rule of. 


C. C. of 1729, prohibiting the donor from disposing gratuitously of the ohject 
of the donation? Or how could the donor bar himself from alienating it? 
Suppose a statement of the debts and charges of Bellisle existing on the day of 
the donation had been made, according to C. C., Art. 1730; how could the do- 
nation be divided? Should it be considered of property present, or of future 
property? How fix the amount or aliquot portion of the debts due by the 
succession of Bellisle, which are, under Art. C. C. 1731, to be paid by the do- 
nee? And as this very donation of $5,000 is considered a charge on the suc- 
cession, it is respectfully asked, what portion of itself should it be decreed to 
pay, under said Art. 1731, which declares the donee “liable to the payment of 
all charges and debts of the succession?” Therefore, 

Merlin says: ‘Si cependant la déclaration ou reconnaissance ne comprenait 
qu’un bien particulier, elle ne formerait qu’une donation entre vifs.” Rep. cerbo 
Inst. Con., § VI, No. VI. 

Malleville, commenting on N. C., Art. 1089, Lou. C., Art, 1784, says: “ C'est 
ici une espéce de droit de retour que le code établit en faveur des donateurs, 
pour les cas mentionnés aux articles qu’il désigne ; c’est 4 dire pour la totalité 
ou d’une quote de biens, en contrat de mariage,—les donations désignés dans 
les articles 1082, 1084, et 1086—car ils ne parlent que de celles-la, et non de 
celles d’une somme fixe, ou d’un objet déterminé.” (So quoted by Hutteau in 
his Abrégé to Pothier, traités des Donat., vol. 17, p. 322, Ed. 1810.) 

Hutteau says: “Mais une donation d’une certaine portion & venir, ou de 
biens présens et 4 venir, etc, peut-elle étre faite 4 titre particulier? Nous ne 
le pensons pas. Celui qui donne en vertu des articles 1082, 1084, 1086, ne 
peut donner a titre particulier; nécessairement sa libéralité est ou universelle 
ou & titre universel ; autrement, elle ne peut étre qu’une donation entre vifs, 
“Cela étant, il ne peut y avoir de donataire contractuel a titre particulier, et 
les donataires contractuels étant ou universel ou 4 titre universel, sont indis- 
pensablement tenus de contribuer aux dettes dans les proportions que nous 
venons d’indiquer.” Abrégé to Pothier, trait. Don. vol. 17, p. 456,Ed. 1810. 

Duranton, commenting on Art. N. C. 1082, says: “ Par partie des biens que 
le donateur laissera au jour de son décés, l'on entend, non pas des objets spé- 
ciaux et déterminés commeltel fonds, telle maison, en sommes payables de suite 
ou & une époque fixée, car alors ce serait une donation entre vifs de biens pré- 
sens, régie par l'article 1081, en ce qui concernerait ces objets ou ces sommes ; 
et la disposition qui porterait que la donation consistera en tels objets que le 
donateur Jaissera & son décés, serait pareillement une donation entre vifs avec 
réserve tacite d’usufruit; la propriété des objets indiqués ne passerait pas 
moins de suite au donataire, sans que la donation fut assujettie & la caducité 
prononcée par l'article 1089, on entend donc par ce mot—partie, une partie 
constituant un titre universel ; comme serait la moitié, le tiers des biens que 
a le donateur au jour de son décés.” Droit-Frangais, titre 2, Donat., vol 9, 

os. 676, 761. 

Delvincourt asks : “ Quid, si un pére mariant un de ses enfans, lui donne une 
somme d’argent A prendre dans sa succession, et avant partage?” and replies, 
“cet acte ne constituait pas une donation de biens 4 venir, c’est bien une vérita- 
ble donation entre-vifs, emportant dessaissement de la somme donnée.” Notes 
et Explications to page 110; p. 423, also p. 424, 427, 428, 429. 
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The $5,000 donation of Bellisie being a donation under a title, is 
pay therefore, an institution contractuelle, nor authorized by C. C., Arts. 1728, 

Marcadé, it is true, considers that Art. N. C. 1082, authorizes a donation un- 
der a particulartitle. He says of such a donation (Tit. 11, Don. vol. 4, No. 
280), “‘ Sans doute, ce ne sera plus 1a l’ancienne institution contractuelle ; mais 
ce —_ Yancienne donation 4 cause de mort, ce sera une donation de biens a 
venir. 

It has, however, we submit, been clearly shown by the nature of the rules 
a by the Nap. and Lou. Codes themselves to Arts. 1082, N. C., and 
1 8, C. C., and by the commentaries of Merlin, Toullier, Duranton, and 
others, that the donation allowed by said articles is the institution contractuelle. 
Tt eventually was also so considered by Judge Porter in the case before referred 
to, of Doucet v. Brousard, 6 N. S. 196. 

The ancient donation, @ cause de mort, was, in its nature, the same as the 
donation mortis causa of our Code. It contained the same two essential char- 
acteristics; it was revocable, and did not divest the donor of any of the cle- 
ments of ownership over the thing given till his death. The a change re- 
garding it made by our law was, in requiring it to be made by testament. It 
essentially differed from the donation of Arts. N. C. 1082, C. C. 1728, in this, 
that the former was revocable, while the latter is not, vide Merlin, Rep. verbo, 
Don., Sec. 1, § 1; Toullier, tit. 2, Don. Nos. 6, 7,11; Duranton 2, titre, Don., 
Chap. V, Nos. 6,7. Nor, as claimed by Marcadé (idem, No. 280,) do Arts. 
N. C. 947, 948, so affect Arts. N. C. 1082, as to include donations under par- 
ticular title. Undoubtedly, so far as the institution contractuelle partakes 
of the nature of “ de biens-a-venir,” the rule of Art. N. C. 948 does not apply; 
yet the nature of Art. N. C. 1082 is not changed—neither enlarged nor res- 
tricted—it still remains an institution contractuelle. 

i Art. 1514 of Lou. Code included in the exception of Art. 
1519? 

There is, in fact, now, no such donation as the ancient donation des biens 
a2 venir. The institution contractuelle is an union des biens presents et & venir, 
and Arts. N. C. 1084, Lou. C. 1730, allow the donee, on an annexation of the 
statement of debts, to renounce and reject that portion of the institution des 
biens a venir, and reduce the donation to a donation des diens presens. Toullier, 
idem, Nos. 855, 856, and note to 855. 

The only remaining question to be solved regarding the $5,000 donation of 
Bellisle is, whether a donation to take effect at the decease of the donor, and to 
be taken from the most liquidated portion of his succession, can be considered 
a donation inter vivos of present property, allowed by Arts. N. C. 1081, 1092; 
©. C. 1027, 1037. 

(These articles are subject to the general rules prescribed for ordinary dona- 
tions, inter vtvos, excepting that they are not annulled by want of acceptance, 
oron account of ingratitude; they fall if the marriage should not take place, 
and by the Napoleon Code can include a substitution ‘en faveur des petits- 
enfans du donateur.” Toullier, idem, Nos. 822, 907, N. C. 954, 1088, 1081.) 

We consider the rule to be, that if the owner divests himself of the owner- 
ship of the object given, and reserves during his lifetime only the usu/fruct 
thereof, the donation is ¢énter vivos of present property. 

The donor, if the object be a sum of money, becomes at once the debtor of 
the donee for its amount, and all his property, both present and future, becomes 
pledged to the donee for its payment. If, however, the donor does not, in the 
act, clearly evince his intention of disseizing himself, and at once, of the thing 
given; or, of rendering his whole property liable therefor, assigning only the 
property which he may leave at his death, out of which the donation is to be 
taken,—the donation is not inter vivos but mortis causa. As the learned 
Cochin (tome 4, p. 395: — 

“ Mais il faut en cas que le droit du donataire soit irrevocablement formé sur 
tous les biens que le donateur posséde pendant sa vie, et que le donataire ne 
soit reduit & se venger sur les biens qui se trouveront au jour du décés du dona- 
teur. Ces deux espéces, qui paroissent d’abord avoir quelque connexité, sont 
cependant essentiellement différentes ; je donne 15,000 livres tous mes biens, 
dont mon donataire ne poura se faire payer qu’aprés ma mort; cette donation 
est bonne parce que tous les biens du donateur en sont chargés, soit qu’il les 
ait encore au jour de son décés, soit qu’il en ait disposé pendant sa vie. Toutes 
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les dispositions entre vifs qu’il aura pu faire depuis la donation, ne pourront 
nuire au donataire; ce droit est irrevocablement formé, quoique le paiement 
soit suspendu. Mais je donne $15,000 liv. & prendre sur les biens que j’aurai 
au jour de mon décés ; cette donation est nulle, parce que le donateur laissera 
au jour de sa mort, le donateur est maitre de disposer pendant sa vie, et qu’il 
est aussi libre de vendre, engager, hypothéquer pendant sa vie, tout ainsi que 
s'il n’avait pas précédemment donné.” 

See also the two arrets, of the 12 Fevier 1734, and 9, Avril 1735, referred to 
by him, as mentioned by Hutteau, Edition 1810 of Pothier, Vol. 16, p. 250; 
and, also, the arrets mentioned on pages 388, 389. 

The $5,000 donation of Bellisle, therefore, is not valid as an ordinary donation 
inter vivos, 

We would also draw the attention of the Court to the wording of the three 
donations as showing the different nature of the three donations. The first 
two—those of $2,000 and $700—are termed “ entre vifs pure et simple et irre- 
vocable,” while that $5,000—in a distinct sentence separated from the clause 
containing the other two donations by a period—is termed, not entre vifs and 
irrevocable, but only pure et simple. 

Another fatal objection to the validity of the $5,000 donation, considered as 
an ordinary donation inter vivos, is, that it would contain a substitution pro- 
hibited by C. C., Art. 1507. Mrs. Bellisle, the donee, though at once seized of 
the naked ownership of the thing given, yet would be charged to preserve it 
-during the life of the donor in order that it might be returned to her heirs or 
their decendants, who are substituted to tlie donation in case of her decease 
before the donor. 

True, it would be a conditional substitution; yet, nevertheless, equally pro- 
hibited by law ; as adjudged in the case of Rachel tutor v. Rachel and husband, 
1 Rob. 117; Toullier, tit. 2. Donat. Vol. V, Nos. 36, 37, and note. 

There are other points which might be raised against the validity of this dona- 
tion, such as the evident intent of the parties to derogate from the legal order of 
succession, as the clause, “* Les héritiers ou leurs descendants” evidently refer- 
red, and exclusively, to the children and grand-children of Mrs. Bellisle by her 
previous marriage ; the respective ages of the parties—the donor being over 70, 
and Mrs, Bellisle 45 years—at the time of the donation, preclude the idea that 
they intended the children to be born of their marriage. But, after the exam- 
ination of the case already made, it is considered unnecessary. 

The donation, it is submitted, has been shown to be null, because— 

1. Its suspensive condition—the pre-decease of Mrs. Bellisle has failed. 

2. That it is a donation mortis causa, and lacks the forms essential to its 
validity. 

3. That it is not a donation allowed by C. C., Arts. 1728, 1738, because Ist, 
it is a donation mortis causa, to take effect only at the death of the donor, con- 
taining the assig net limitatif of the property which may belong to his succession ; 
while the donations allowed by those articles as affecting the donor’s right to 
some elements of ownership take effect at once, and because the whole pro- 
perty of the donor is affected by it; and 2nd, that the donations of the Arts. 
= and 1738 are, in their nature, restricted to donations under universal 
title. 

4. That it cannot be considered a donation inter vivos of present property, 
because Ist, it was not to take effect at once, and 2nd, if it were so considered, 
it would contain a substitution prohibited by law. 


J. H. Iisley and S. L. Johnson, for the widow Bellisle, appellee, say : 


The true interpretation of the clause is very obvious. The donor makes a 
donation to take effect at his death. The last part of the clause leaves nodoubt 
on that point. The object of his bounty is his future wife. To her the law 
= him to make a donation of the whole or a part of what he might 
eave at his death in this form. But she might not survive him. His good will 
to her went so far as to embrace the objects of her affection, her children. In 
case she died before him, and thus could not take the gift, he gave it to her 
heirs, and their descendants. It is admitted that the gift to her heirs and their 
descendants could not be made in this form. We are now only enquiring into 
the meaning of the clause. The only rational interpretation, giving effect to 
every part, is that which makes him intend the gift for his wife if she survived 
him, for her heirs, if she did not. 
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The wife has survived her husband, and claims the donation. It was made 
to her by a marriage contract. No objection is made to the marriage contract 
as such, It was celebrated in due form, and must have all the effect which the 
law gives to such an instrument. Articles 1736, 1738, 1789, 1728 2316, show 
that such a donation as this could be made in this form by one of the spouses 
to the other, but not by one of the spouses to any stranger to the contract. 
We have admitted that the second disposition could not be made in this form. 
But the invalidity of the second disposition does not extend to the first. These 
dispositions are of the kind permitted by article 1508, and constitute what, is” 
known under the name of the direct or vulgar substitution. If the first donee 
cannot take, another may be called to take in his place. Any number of suc- 
cessive dispositions of this kind might be made by will, and some of them might 
fail by the incapacity of the donee or legatee to take for any of the causes men- 
tioned in chapter second of the title of donations ; some might be void for un- 
certainty, other legatees might die before the testator; but it was never ima- 
gined that the nullity of a posterior disposition of this kind could affect one 
that was prior to it. 

The disposition prohibited by article 1507 is believed to be the only one in 
which the policy of the law strikes at both the principal and the secondary 

uest. 
ut the record discloses the grounds of opposition of the administrators, and 
we shall briefiy pass them in review. 

They are as follows: 

“‘ That the suspensive condition of said donation, to wit, the death of said 
Marie before the said Joseph Bellisle has failed, and for that reason said donation 
is at an end. 

“ That said donation is null and void: 

“1, Because said donation is one mortis causa, and lacks all the essential for- 
malities of such donations: 

“2. Because said donation is in contravention with article 1738, and other 
articles of the Civil Code which prohibit the transmission of property in future, 
by marriage contract to the children and heirs of the donee, in case of her death 
before the donor. 

“3. Because said donation is a donation mortis causa to the children of said 
Marie Duhon, by her former marriage with Augustin Leblanc to wit: Alfred 
Leblanc, Doralie Leblanc and Doradou Leblanc. 

“4. Because said donation creates a substitution and of the heirs and 
their descendants of said donee.” 

The first allegation of the defence is that the suspended condition of the 
donation, to wit, the death of the donee before the donor, has failed, and there- 
fore the donation is at an end. 

This supposes tne parties to have intended a donation mortis causa to the - 
wife, conditioned upon her decease. Can any one believe the husband intended 
to make, or the wife to accept a donation with such a condition: 

* By our law a donation mortis causa can take effect only in case of the survi- 
vorship of the donee. C. C. 1690. 

The next allegation of the defence is that said donation is null and void on 
four grounds; the three first of which attack it asa donation mortis causa; the 
fourth as a prohibited substitution. 

We have already shown that we are not at issue with the defence on the 
disposition in favor of the wife. Nothing is claimed in their name. Nothing 
could be given to them, we admit, by this contract. The second and third 
grounds are thus disposed of. 

The first ground we shall briefly answer. A donation mortis causa can be 
made by marriage contract by one of the spouses to the other; C. C., 1736, 
1738, 1739, 1728, 2316, Fowler v. Boyd; 15 L., 562, Fabre v. Sparks, 12 R., 
21. In the former of these cases it was expressly decided, after a contest, that 
the disposition mortis causa by marriage contract, was valid, being an exception 
to article 1563. In the latter case this was assumed without contest. Our 
antagonists ask if article 1514 is included in the exceptions of 1519. The rea- 
soning in the case of Fowler v. Boyd, applies to article 1514 as well as to article 
1563, and would apply to all the articles included within the exception of arti- 
cle 1519 if that article were omitted. Courts would still give effect to the pro- 
visions in chapters 8 and 9 of the title of donations under the rule that all parts 
of the code must be construed together, and effect given to the whole, general 
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provisions yielding to those made for particular cases; C. 0., 17; Succession of ag ano ” 


Hebert, 5 Annual, 121. ; 

But it was intended that article 1514 should be excepted from application to 
the donations of which mention is made in chapters 8 and 9, as articles 1516, 
1517 and 1518 are, by article 1519. By a singular inadvertence in compiling 
the new code of 1825, article 1515 is inserted between two articles, which, in 
the old code, and in the Code Napoleon, are the first and second of the four 
articles immediately preceding article 1519. The article 1515 isin these words: 

“The donor may impose on the donee any charges or conditions he pleases, 
provided they contain nothing contrary to law or good morals.” This article 
was introduced by the compilers with no other observation than the words “a 
placer aprés l'article 43,” which is the 1514th article of the new code. The 
effect of this intrusion is to withdraw article 1514 from the position in which 
article 1519 would have embraced it, and to bring article 1515 within that posi- 
tion. The effectis simply anabsurdity. It will not be pretended that the Leg- 
islature intended to sanction illegal and immoral charges and conditions in dona- 
tions by marriage contract while they are reprobated in all other cases. 

We think, then, the insertion of 1515 was accidental and not for the purpose 
of withdrawing article 1514 from the scope of 1519. 

The learned counsel, in their brief, have gone into an investigation of the 
French authorities upon the nature of donations mortis causa, and the institu- 
tion contractuelle, what they are, what they may have been, what they should 
be. We feel under no obligations to follow them. The ample provisions of arti- 
cles 1736, 1738, 1728 are sufficient to cover our simple donation. 

We dismiss, therefore, without anxiety, the further consideration of the first, 
second and third grounds of nullity, and come to the fourth and last. 

Our zealous opponents are not particular about the consistency of their objec- 
tions to the donation to the widow. Their first was, as we have seen, that she 
had lost it by not dying before she could claim it. The last is, that “though at 
once seized of the naked ownership of the thing given, yet she would be charged 
to preserve it during the life of the donor, in order that it might be returned to 
her heirs, or their descendants, who are substituted to the donation in case of 
her decease before the donor.” It is attacked as a substitution of the kind pro- 
hibited in the second paragraph of article 1507. 

In order to imagine anything of this kind, the plain and obvious intention of 
the parties is avoided, and their words tortured with a perverse ingenuity into 
a variety of far-fetched and incompatible meanings and consequences. 

A decision of the Court of Cassation in the case of Merendol v. Merendol, 
decided June 8, 1812; cited in a note of Toullier No. 37, vol. 5, p. 42; found 
also in the Journal du Palais, v. 10, p. 446, is produced in support of this last 
objection. 

Jean Merendol, the testator, instituted Joseph Merendol his heir pour du tout 
jouir et disposer lorsqu ’il aurait atteint sa vingt quatriéme année; puis il ajoute 
que, en cas de mort de l'institué avant sa vingt quatriéme année, il léguait aux 
sieurs Jn, Bte. Carry et Jacques A. Merendol a chacun une somme de 10,000 
francs 4 prendre sur ses biens. 

On the demand of the heirs at law, this disfosition was held to be a prohibi- 
ted substitution, and therefore null, even as to the instituted heir; and, the tes~ 
tator being considered intestate as to those 20,000 francs, they were adjudged 
to belong to the heirs at law. 

The ready answer to this case, as well as to that of Rachal v. Rachal, 1 Rob, 
115, also cited in support of this point, is that there is no similarity between 
either of these cases and the one before the Court. The only interpretation of 
which we think the clause susceptible, precludes all idea of a charge to preserve 
and to return, or deliver the gift to any one. On the death of the donor it is to 
take effect and not before, and in that event it is to vest absolutely in the first 
donee if she is alive. If she is not charged to preserve and return it to the 
second donee, the gift to her is absolute and unconditional, “ pure et simple,” 
and the subsequent disposition cannot affect it. 

The learned counsel for the administrators introduce these two cases to sus- 
tain the proposition that the gift of $5000, considered as an ordinary donation 
inter vivos, would contain a substitution prohibited by ©. C. Art. 1507. If on 
the other hand it be considered a donation mortis causa, they contend it is pro- 
hibited by the general terms of Art. 1563, and does not come within the dona- 

tion of future property permitted by Arts. 1728, 1736, 1738, 2316, etc., be- 
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cause it is a donation of a certain sum, and not of an aliquot part of the suc- 
cession of the donor. Art. 1828 permits a donation of the whole or a part of 
the property the donor shall leave on the day of his decease. A part of the 
property, it is said, can only mean an aliquot part and not a certain sum of 
money. Duranton on the corresponding Article of the C. N., Art. 1082, is 
quoted in support of this opinion. Such a restriction of the usual acceptation 
of this familiar word ought to be supported by reasons or authority beyond 
question. Duranton is combatted by Marcadé on Art. 1082, No. 1, in the fol- 
lowing words : 

Notre article permet la donation pour tout ou partie des biens que le dona- 
teur laissera en mourant. M. Duranton enseigne (No. 676) que la loi parle 
seulement d’une partie aliquote, et non de biens donnés & titre particulier; 
ainsi je pourrais donner comme biens 4 venir la moitié, le tiers, le quart de 
mon patrimoine, mais non pas telle maison ou une somme d’argent. Mais sur 
quoi done se fonde cette décision? M. Duranton ne le dit pas; et il eut été 
utile de le dire. Serait-ce sur le sens du mot partie? mais la libéralité d’une 
partie des biens s’entend d’une disposition 4 titre particulier (Arts. 895, 1048, 
1049, etc.). Sans doute, ce ne sera plus 1a l’ancienne institution contractuelle ; 
mais ce sera l’ancienne donation & cause de mort, ce sera une donation de biens 
a venir. Ov est le texte qui restreigne cette donation de biens & venir 4 la dis- 
position 4 titre universel?... M. Duranton veut que toute donation d’objets 
particuliers soit toujours considérée donation de biens présents: ainsi, quand 
j'ai donné tels objets déterminés pour que le donataire les prenne & mon décés, 
c’est la, dit-il, une donation ordinaire, opérant le dépouillement actuel et irré- 
vocable, et contenant seulement une réserve d’usufruit pour le disposant. Mais 
en vérité ce n’est pas la traiter la question, c’est se placer a cété... Supposons 
que j’aie dit positivement: “Je vous donne 20,000 fr., & prendre sur ma suc- 
cession,” ou bien: “je vous donne ma maison, mais comme bien 4 venir, en 
tant seulement qu’elle sera plus tard dans ma succession et que je n’en aurai 
pas disposé 4 titre onéreux (Art. 1083) :” dans ce cas, il faudra bien avouer 
que ce n’est plus une donation de biens présents; et il faudra répondre nette- 
ment & la question de savoir si cette donation est nulle ou valable. M. Duran- 
ton dira sans doute qu’elle est nulle; mais il nous parait évident, comme a M, 
Coin-Delisle (Nos. 14-18), qu’elle est parfaitement valable. Sans doute elle 
serait sans effet dans les cas ordinaires, d’aprés l’Art. 943, qui déclare nulle 
toute donation de biens 4 venir; mais elle sera valablement faite 4 un époux 
par son contrat de mariage, d’aprés notre Art. 1082, et d’aprés l’Art. 947 qui 
déclare que |’ Art. 943 ne s’applique point aux donations dont parle notre cha- 
— existe plusieurs arréts conformes, notamment un de rejet sur arrét de 

uen du 13 juillet 1835. 

The comments of Coin-Delisle on the same question are equally worthy of 
attention: “Donations et Testaments, C. N. 1082, Art. No. 14, p. 558. La do- 
nation des biens & venir par contrat de mariage peut avoir plus ou moins d’éten- 
due. Quand elle défére la totalité de la succession, ou une quote-part de la 
succession, ou la totalité d’une espéce de biens, elle est universelle, suivant les 
régles appliquées aux legs par les Arts. 1003 et 1010: c’est alors qu’elle mérite 
le nom d’institution contractuelle. Elle peut aussi étre faite 4 titre particulier, 
quand elle consiste soit dans une somme fixe, soit dans un effet déterminé ou 
désigné par sa nature, lesquels n’appartiendront au donataire qu’autant qu’ils 
se trouveront dans la succession du donateur. Dans ce cas, ce n’est pas une 
institution contractuelle, mais une donation qui a certains effets, et qui regoit 
dans la pratique le nom bizarre de donation ,contractuelle qu’on doit bannir de 
la lang.ie du droit. 

“No. 15. Il y a cependant des auteurs qui ne voient de donations de biens 
& venir permises par l’Art. 1082, qu’autant qu’elles seraient faites universelle- 
ment ou 4 titre universel; et ils fondent cette opinion sur ces mots de l'article : 
“Tout ou partie” qu’ils opposent l'un 4 l'autre, de sorte que le premier indi- 
querait la faculté de donner l’universalité ; et le second, celle d’instituer dans 
une quote des biens qui se trouveraient au décés, (M. Duranton, No. 676; M. 
Poujol, No. 2, sur l'article ;) c’est 14 une erreur évidente. Dans la langue du 
code civil, le mot partie opposé au mot tout ne signifie pas seulement une par- 
tie aliquote considérée dans son rapport avec I’entier, il signifie encore une frac- 
tion quelconque prise isolément et sans corrélation mathématique avec la masse 
dont elle est détachée. C’est ainsi que les mots “tout ou partie” sont femplo- 
yés dans Art. 895, 1048 et 1049 du code civil et dans la loi du 17 mai 1826, od 
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ils expriment le pouvoir de disposer par testament non-seulement universelle- 
ment et a titre universel, mais encore 4 titre particulier. 

Tenons donc pour constant qu’i! y a sous le code civil des donations 4 titre 
particulier des biens 4 venir, qui ont un effet 4 peu prés semblable aux simples 
legs, comme il y avait sous l’ancien droit des donations 4 cause de mort 4 titre 
particulier par contrat de mariage.—See also the Nos. 17, 18.” 

Rejet sect. civ. 7 ventose an xiii. Rejet 15 juil. 1835. Articles 1048, 1049 C. 
N. quoted by Coin Delisle have no corresponding Articles in the L.C. But 
Art. 895 corresponds to 1455 L. C. The words “dispose of the whole or a 
part of his property” in this Article embrace legacies under every title. On 
the other hand, in Art. 1604, a legacy under a universal title is defined in the 
English text to be the bequest of a certain proportion of the effects of which 
the law permits him to dispose, as a half, a third, &c.; in the French text to be 
that by which “le testateur légue une quote part des biens dont la loi lui per- 
met de disposer, telle qu’une moitié, un tiers, ou tous ses immeubles, ou tout 
son mobilier, ou une quotité fixe de tous ses immeubles ou de tout son mobi- 
lier.” 

The legislator defined dispositions under universal title with fullness and pre- 
cision in Art. 1604, and employed the words “ whole or part” in Art. 1455, in 
their common acceptation, to embrace dispositions under particular or univer- 
sal title. To use the same expression in Art. 1728, with another meaning, 
would be making a trap of the law instead of a rule. The simple word aliquot 
in the English text, guote-part in the French, would have sufficed to express 
the sense for which Duranton contends, if such had been the legislative will. 

The decisions referred to by Marcadé and Coin-Deslisle fully sustain them. 
That of Wendel, or de Vendel, Cassation, March 1, 1821, is found in the Jour- 
nal du Palais, vol. 16, p. 417, in Dalloz, Alph. 6,212. By a first disposition, 
the father and mother in the marriage contract of their son, give and secure to 
him “dés 4 présent en la meilleure forme que donation puisse étre, 150,000, 
liv,” and by a second disposition it is said that this sum is to be taken out of 
their succession before partition, &c. It was held that, interpreting the first 
disposition by the second, the intention of the father and mother had not been 
to deprive themselves from that time of the faculty of disposing of their prop- 
erty by onerous title, but simply that said sum should be taken out of their 
successions, that is to say, out of such property as might be found in them 
when they should be opened: that in this respect the donation was not to 
produce other effects than those “ d’une institution contractuelle,” according to 
which the donee or institué cannot exercise his rights except on such property 
as the father and mother have not disposed of by onerous title, and which may 
be found existing in kind in their successions. 

The court will not fail to remark the absence, in the disposition in our favor, 
of any expression like the “dés 4 présent,” in this case. 

The case of de Villequire v. de Cayeuz, Cass. 15 July, 1835, J. du Pal. 27, 
p. 456; Dolloz P. 1835, part 1, p. 393, referred to by Marcadé, was determined 
in a similar manner, although many features in the dispositions favored the 
views of those who saw in them nothing but donations inter vivos, with a term 
for payment, or a reservation of the usufract for life. : 

May we not say then that the weight both of authority and of reason are 
against the assumption of Duranton, that the word “ part” in Art. 1728 means 
an aliquot part? 

We have sought for the most rational interpretation of the clause, and have 
found, we think, one that is neither strained nor far-fetched, one that expres- 
ses the intention of the parties, and gives, so far as the form o7 the act permits, 
effect to every word, one, in the actual contingency, making a gift that is so 
far favored by the law as to enjoy the exceptional privilege of being valid in its 
present form. The zeal with which this giftis contested, must be our excuse 
for the perhaps uncalled for length of this discussion. 


Bucwanan, J. The marriage contract between Joseph Leborne de Bellisle 
and Marie Azelie Duhon, contains the following clause: “ En considération 
du futur mariage, le future époux déclare faire donation entre-vifs pure et 
simple et irrévocable, 4 la future é6pouse, comme un témoignage de I’affection, 
qw il lui porte, ce que la future épouse accepte avec reconnaissance. 

lo. D’une somme de deux mille piastres. 
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20. D'une autre somme de sept cents piastres, destiné pour |’achat d’une 
esclave, laquelle sera achetée au nom de la future épouse, par acte authen- 
tique, et deviendra son bien dotal. 

30. Ll fait aussi donation pure et simple a la dite future épouse, ses héritiers 
ou leurs déscendants, dans le cas ob la dite future épouse mourit avant lui, 
d’une somme de cinq mille piastres, laquelle donation aura effet au décés du 
futur époux, et sera prélevée des biens les plus liquides de la succession du 
dit futur.” 

Joseph Leborne de Bellisle is dead. His wife, surviving him, claims five 
thousand dollars under the third division of the foregoing clause of the mar- 
riage contract. The claim is resisted by the testamentary executor, on the 
grounds : 


Ist. That the donation of five thousand dollars is made on a suspensive con- | 


dition, to wit, the death of Marie Azelie Duhon, before the donor. 

2d. That the donation in question, being intended on its face to take 
effect only at the death of the donor, is in reality a donation mortis causa ; 
and as such, is invalid, not being clothed with the forms required by law for a 
last will and testament. ©. C. 1563. 

3d. That the donation in question is not good under Articles 1728 and 1738 
of the Code, because those articles only authorize the contractual institution of 
heir, for the whole or for an aliquot portion of the donor's estate, and not for a 
specific sum of money. 

4th. That the clause in question, violates the Article 1738 of the Code, in- 
asmuch as it makes the donation transmissive to the heirs of the donee, in 
case of her death before the donor. 

5th. That the donation is void by Article 1507 C. ©. as containing a substi- 
tution. 

Upon the first point, we are clear that the words used in the clause under 
consideration, are to be understood as meaning, that the donation is made to 
to the wife, in case she survives the husband; and to her heirs, in case she 
dies before her husband. There is some awkwardness in the mode of expres- 
sion; but our interpretation is necessary to prevent an absurdity and self con- 
tradiction in the disposition. 

Upon the second ground of objection, even admitting that the clause par- 
takes of the character of a donation mortis causa, yet we cannot consider it 
invalidated by the Article 1563 of the Code. That article, which prohibits dis- 
positions mortis causa being made, except in the form required for acts of last 
will and testament, must be considered as controlled by the subsequent Arti- 
cles 1728 and 1738, taken in connection with Articles 2306, 2316 and 2808. 
By the last named article, every marriage contract must he made before a 
notary and two witnesses. ll stipulations, therefore, which may be legally 
inserted in a marriage contract, are sufficient in point of form, if witnessed by 
a notary and two witnesses, although that number of witnesses would not suf- 
fice to give the act effect as a noncupative testament. See Fowler v. Boyd, 
15 La. 562. Fubre v. Sparks, 12 Rob. 21. 

The third ground assumed by the counsel of the execytors, assumes as cor- 
rect the interpretation given by Duranton to the Article 1082 of the Code 
Napoleon, from which our Article 1728 has been literally copied. “ May give 
the whole or a part of the property they shall leave at their decease,” are the 
expressions used in both articles. These words, according to Duranfon, require 
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an institution of heir either universal or by universal title. But we prefer the 
interpretation of Coin-Delisle (Donations et Testaments, C. N. 1082, No. 15). 
“Dans la langue du Code Civil,” says that author, “le mot partie opposé au 
mot tout ne signitie pas seulement une partie aliquote considérée dans son rap- 
port avec l’entier, il signifie encore une fraction quelconque prise isolément et 
sans corrélation mathématique avec la masse dont elle est détachée.” And he 
gives numerous examples in proof of this assertion. The logical and accurate 
Marcadé likewise combats the opinion of Duranton in this respect, and sets the 
seal of his approbation upon the doctrine of Coin-Delisle. Code Civil, Art, 
1082, No. 1. 

It is perhaps unnecessary to observe, in connection with this discussion, that 
the District Judge is corrcct in stating, in his judgment, that Article 1514 of 
the Code is one of the four referred to in Article 1519; the Article 1515 hav- 
ing, by a mistake of the compilers of the Code, been inserted in the wrong 
place. 

The fourth objection of the executors’ counsel might be well taken, had Mrs. 
De Bellisle died before her husband, and even her heirs, issue of this mar- 
riage, prosecuting the recovery of the donation of five thousand dollars, But 
that case has not arisen. 

The evidence does not even inform us that there was any issue of the mar- 
riage of these parties, and the terms of the Article 1738 apply to no other 
heirs, but such as are the issue of the marriage. 

The fifth objection to the donation is entirely groundless. There is nothing 
which resembles a prohibited substitution—an obligation to preserve for, or to 
return the thing to, a third person—in the contract under review. 

Judgment affirmed, with costs. 


Euis, Mirpank & Co., Transferees, v. Fisher, Burgess & Co.,—Srone 
Surety. 


A surety on an appeal bond, can plead to a rule against him, that the judgment against his princi- 
pal, has been extinguished by compensation, by mere operation of law; based on the fact that de- 
fendants had recovered a judgment against plaintiff. 

The debtor of an individual can, when sued by his creditor, plead in compensation a debt due to him, 
the defendant, by the commercial firm, of whioh the plaintiff is a member. 

As a general rule, that which could have-been pleaded to an original suit cannot be a ground for an 
injunction ; but where E. and F., B. & Co, had each instituted suit against the other, on their re- 
spective demands, both suits being contested, Held ; that F. B. & Co. could not, during the pendency 
of the suit, consistently plead in compensation their demand, although liquidated by a note; but 
when their respective claims became liquidated by judgments, compensation took place, by opera- 
of law. 

Where two parties have judgments against each other, they are bound to compensate, and the exe- 
cution in either case may be enjoined. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Hunton & Bradford, for plaintiffs. Rozier, for defendant and appellants. 
Preston, J.* On the 29th of January, 1850, the plaintiff recovered a judg- 





* Opinion delivered on Nov. 17th, 1851. The following decision was read, but not filed, the Court 
desiring further argument on the validity of the assignment, and as to the admissibility of Wheeler 
asa witness for defendant on rule. 

Arguments were submitted by the counsel on the validity of the assignment to Milbank & Co., 
and as te the admissibility of Wheeler as a witness. 

The case remained under advisementuntil the day of 185 , on which day the Court read 





479 


SUCCESSION OF 
De BELuiste. 


ba sub 






it 


SUPREME COURT OF LOUISIANA, 


ment against the defendants for $624 99, with costs. They appealed, on giving 
Caled Stone as their surety, and the judgment was affirmed by this Court. 

On the 11th of February, 1850, the plaintiff purports to have transferred the 
judgment of R. W. Milbank & o., who issued execution. The execution 
having been returned unsatisfied, they took a rule on Stone, the surety on the 
appeal bond, to show cause why judgment should not be rendered against him. 
He and Fisher, Burgess & Co. appeared, and made various defences to the 
rule, of which it is unnecessary to notice but one. They alleged that the debt 
or judgment had been extinguished by compensation. 

They showed that on the 17th of May, 1850, Fisher, Burgess & Co. obtained 
judgment against Wheeler & Ellis, in solido, the present plaintiff, William 
H. Ellis, being the partner, on a note in favor of King & Fisher, dated the 
9th of July, 1845, for $459, with six per cent interest from date, the principal 
and interest being sufficient to extinguish the plaintiffs’ demand or judgment 
in this suit. 

_ The plaintiffs’ claim was liquidated by judgment, on the 29th January, 1850, 
But the transfer of it to R. W. Milbank & Co. was not notified to the de- 
fendants until the 4th of June, 1850, at which time, as we have seen, the de- 
fendants’ claim had been prosecuted to judgment. Compensation between 
their respective claims thus liquidated by judgment took place by operation of 
law. C. C. Art. 2203, 2204. 

A judgment is now sought against the surety of Fisher, Burgess & Co. on 
their appeal bond. He pleads that nothing is due by his principal and shows it 
by judgment. Judgment cannot be rendered against him unless he is forbid- 
den by law to make the showing. 

It is urged that he cannot plead compensation to a rule against him as surety 
on an appeal bond. On the contrary the first and leading defence toa rule 
against the surety on an appeal bond, is that the judgment has been satisfied, 
that is, extinguished. 

That the plaintiff may proceed in a summary manner by rule against the 
surety is no reason why the defence of compensation, which is equally summa- 


‘ry, may not be made. An unliquidated claim might be rejected as a defence 


to the rule, but not one liquidated at the time the plaintiffs’ judgment was ob- 
tained, and now rendered indisputable by judgment. There is no reason for 
apprehending with the District Court, that the admission of such an equitable 
and indeed strictly legal defence on behalf of the surety on an appeal bond, 
will confuse or embarrass the practice of our Courts, or unreasonably retard 
plaintiffs in the prosecution of their rights. 

The proceeding by rule was the remedy sought by the plaintiff himself. He 
cannot deprive the defendant of any lawful defense, in the proceeding he has 
chosen himself. Such a result would be absurd. If he wished a trial by jury, 
we see no reason why he might not have instituted an ordinary suit on the ap- 
peal bond, although neither party could have a jury for the trial of the case by 
rule. 

The claim of Fisher, Burgess & Co. was against a firm of Wheeler & Ellis ; 





preceding opinion of Chief Justice Slidell, and delivered their further opinion on the question of 
the validity of the assignment, and on the admissibility of Wheeler as a witness. A note in the 
handwriting of Chief Justice Slidell precedes the opinion in the following words : The opinion up to 
this point, to the best of my recollection was concurred in by Chief Justice Hustis, and Justices 
and , and was read, but not filed, the Court desiring further argument on the question of the 
validity of the assignment. 
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Ellis alone has the claim against them. The District Court thought the two 
debts not compensable on the ground that partnership are not compensable 
against individual debts. The principle is not applicable. A debt of Filis is 
not opposed to a claim of Wheeler and Ellis, but a claim against him to a claim 
by him. 

This point was so fully examined in the case of Bliss against Patrich, 6 An. 
Rep., and the reasons given for allowing compensation in a case similar to the 
present so conclusive to our minds, that we deem it necessary only to refer to 
the opinion in that case in support of the compensation plead in this case. 

Another objection to the compensation is, that it appears by the record in 
the suit of Fisher, Burgess & Co. against Wheeler & Ellis, that although the 
judgment was rendered in their favor, yet this suit was prosecuted for the ben- 
efitof Fisher & King. They are partners in the firm of Fisher, Burgess & 
0o., and no doubt the firm was formed by taking Burgess into the old concern 
and probably the debt became an asset of the new firm. Be that as it may, 
Fisher & King, as members of the new firm, are content that a judgment in 
favor of the firm, though on a note in their favor, should be extinguished by a 
judgment against the firm. It cannot be doubted that payment by Filis, to the 
firm, (who are plaintiffs in the case) would extinguish the judgment. Compen- 
sation is a mode of payment or of extinguishing an obligation, King & 
Fisher could never hereafter object that their debt was not extinguished, since 
they not only authorized their new firm to collect it in their own name, but 
also as members of the firm plead it in compensation of the plaintiff’s judg- 
ment. Code 2841. 

It is correctly stated by the District Court, to be the settled jurisprudence of 
the State, that what could have been pleaded to the original suit cannot be a 
ground for an injunction, and therefore, should not be admitted as a defence to 
a rule on an appeal bond. That is true as ageneral rule, but as the defendants 
disputed the claim of the plaintiff in toto, they could not reasonably be expec- 
ted to set up their claim, though liquidated at that time by note, in compensa- 
tion. So also as £ilis disputed their claim entirely, he might reasonably de- 
cline opposing his, in compensation. But when their respective claims were 
established and liquidated by judgments, their compensation took place by opera- 
tion of law. 

And under such circumstances, if either party refused to compensate, but 
took out execution we are inclined to think, it might be enjoined. It would be 
an absurd spectacle to see two parties, who had acted in good faith until their 
rights were settled by judgments, afterwards harassing each other by execu- 
tion when neither were indebted to the other, and a reproach to our laws if it 
could not be prevented by a legal remedy. 

The judgment of the District Court is reversed, and the rule against Caled 
Stone, surety on the appeal bond, dismissed with costs in both Courts. 








Same Case on a Re-neartne. 


ile was the creditor of Fisher, Burgess & Oo. The firm of King & Fisher was the creditor of 
Bilis.. The firms of Fisher, Burgess & Co. and King & Fisher, are in legal contemplation two 
distinct ideal persons. Up to the date of the plea of compensation, there was no assignment by K. 
& F. to F.,B. & Co., or other act by which the ownership of the debt due by ZWis was divested out 
of the firm of King & Fisher, and became vested in F., B. & Co. Compensation did not take 

)place by mere operation of law. By issuing executions on their respective judgments, the parties 
considered the debts as not compensated, by mere operation of law. 

Should it be conceded that King & Fisher assented that Fisher, Burgess & Co., of which firm 

“they were partners, should treat the claim as their own, such assignment, resting only upon impli- 
eation from the plea, must take date from the filing of the plea. 

The notification of the assignment of the judgment by Zllis to Milbank & Co. having taking place 
before the filing of the plea, Fisher, Burgess & Oo. have no right to plead in compensation 
against Milbank & Co.,a claim against ZUis, acquired after lis made his assignment. 

The assignment to Milbank & Co., although made with the understanding that they should credit 
Hiiés, the transferer, with whatever they could collect, is not unlawful. 

Milbank & Co. having previous to the assignment seized the judgment obtained by Ziis v. F. B. 
@ Co., and having caused it to be advertised for sale, the amicable transfer to prevent a sacrifice, 
does not constitute an unjust preference. 

The mere fact that ZWés confessed judgment in favor of Milbank & Co., is not conclusive, aos it 
might be considered, with other circumstances, as an indication of fraud. 

Wheeler was a member of the firm of Wheeler & Hillis, and was called on as a witness by Stone and 
F., B. & Co. to establish that the judgment due by Wheeler & Elis had been extinguished, by a 

* payment by Ziis, his partner. Held: That on the score of interest, he was not a competent 
witness. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J 
Hunton & Bradford, for plaintiff. Rozier, for defendant and appellant. 
Stent, C. J. This case is rendered difficult of examination by the 
complicated state of the facts to which the principles of law are to be applied. 
~ There were two commercial firms, composed and domiciled thus: King & 
Fisher, of Missouri, composed of H. S. King and W. P. Fisher—Fisher, Bur- 
gess & Co. of New Orleans, composed of W. P. Fisher, V. Burgess and H. 8. 
King. 

On the 29th of January, 1850, Ellis obtained a judgment againt the firm of 
Fisher, Burgess & Co. and the three partners thereof. On the 11th February, 
1850, Ellis assigned this judgment to Milbank & Co. On the 4th of June, 
1850, due notice of this assignment was given to Fisher, Burgess & Co. This 
assignment was made after Milbank & Co., upon execution of a judgment 
against Filis, had seized the latter’s judgment against Fisher, Burgess & Oo. ; 
and this amicable transfer seems to have been the result of a desire to prevent 
the expected sacrifice of the property by a Sheriff’s sale. In November, 1850, 
the judgment in Ellis v. Fisher, Burgess & Co., was affirmed on appeal. A 
writ of jeri facias was then issued, which was returned nulla bona in January, 
1851; and then arule, which is the matter of the present controversy, was 
taken by Milbank & Co., as assignees, upon Stone, the surety in the appeal bond. 
In his answer, Stone denied the reality of the transfer; alleged that if a trans- 
fer had been made, it gave a fraudulent preference to Milbank & Co., one of 
the creditors, and was prejudicial to , Burgess & Co. and their surety. 
He also pleaded that Fisher, Burgess & Op, had obtained a judgment against 
Ellis, and that the judgment held by the plaintiffs was extinguished by com- 
pensation. He also pleaded compensation. In this answer and plea, the firm 
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of Fisher, Burgess & Oo. appeared by the same attorney, and joined the 
surety in his defence. , ~ 

We have come to the conclusion, that compensation did not take place by 
mere operation of law ; because, so far as the evidence informs us, there was 
not that mutuality of indebtedness which is the indispensable basis of that 
legal fiction. - Ellie was the creditor of Fisher, Burgess & Oo. The firm of 
King & Fisher was the creditor of Ellis. Fisher, Burgess & Oo. and King & 
Fisher are, in legal contemplation, two distinct ideal persons. Up to the date 
of the plea of compensation, there is no assignment by King & Fisher to 
Fisher, Burgess & Co., or other act proved, by which the ownership of the 
debt due by Zilis, was divested out of the firm of King & Fisher and became 
vested in Fisher, Burgess & Co. It remained, for aught that appears to the 
contrary, an asset of the firm of King & Fisher, down to the time of filing 
the plea. 

There is not then a case of compensation by mere operation of law, and 
it is natural here to observe, that the parties themselves considered the debts 
as not compensated. Their proceedings are in direct antagonism to such a 
theory, for they were both, as we have shown, striving to execute their 
respective judgments. It was only after the execution against Zllis was 
returned unsatisfied, that Fisher, Burgess & Co. took the ground of compensa-- 
tion by uniting in Stone’s defence. 

There being no compensation by mere operation of law, the question of 
compensation rests upon the plea of compensation. 

Whether the plea of compensation is technically well made, is a point not 
free from difficulty ; for it is the plea of the firm of Fisher, Burgess & Co., not 
of its individual members; and no assignment by King & Fisher to Fisher, 
Burgess & Co. is alleged in the plea. But let it be conceded that as Fisher 
and King, who composed the former firm, are partners of the latter, their 
assent that Fisher, Burgess & Co. should treat the claim as their own by plead- 
ing it in compensation, may be implied, and by consequence that an assign- 
ment of this partnership asset of Fisher & King to the partnership of Fisher, 
Burgess & Co., may be implied; yet such assignment, resting only upon impli- 
cation from the plea, must take date from the filing of the plea. 

But the transfer to Milbank & Co. by Ellis, and the notification thereof, 
took place long before the filing of that plea. If therefore the assignment to, 
Milbank & Co, was valid, Fisher, Burgess & (Co. have no right to plead in com- 
pensation against Milbank & Co., a claim against Ellis acquired after Zilia, 
made his assignment. It seems to us, therefore, that it is indispensable to, 
inquire into the validity of the assignment. If it was valid, the plea fails; if: 
invalid, then only can the plea be sustained. 

The transfer made by Ellis to Milbank, seems not to have been an assign« 
ment in absolute payment of the debt, but an assignment with the understand- 
ing that Milbank should credit Ellis with whatever he could collect. There is 
nothing unlawful in such an assignment, and after. it was notified to Fisher, 
Burgess & Co., they could not acquire a set off available against their credi- 
tor’s assignee. 

It is said the assignment was made in fraud of creditors for the purpose of: 
giving Milbank & Co. a preference. The District Judge has negatived this. 
proposition, and we do not think the evidence authorizes a different conclusion. 
Before this assignment was made, Milbank had issued execution against Filia, 
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and had seized the judgment obtained by him against Fisher, Burgess & Co. ; 
it was advertised for sale, and to prevent a sacrifice, Filis offered to make an 
amicable transfer, which Milbank & Co. accepted. The mere fact that Elis 
confessed judgment in favor of Milbank, is not conclusive of fraud, though it 
might be considered in connection with other circumstances, as an indicium. - 

We think the witness, Wheeler, was properly rejected on the score of inter- 
est. The object of his testimony was to assist in establishing the defence, to 
wit, that the judgment debt due by Wheeler & Ellis, had been extinguished 
by a payment by Filis, his partner. Now, if the defence were not sustained, 
he would remain liable in solido for the whole debt due to the judgment cre- 
ditor, and would have to look to his partner for his contributive share. But 
if the defence should be sustained, he would be no longer liable to his judg- 
ment creditors and would be only left liable to his partner, Hillis, for contribu- 
tion of one-half. 

It is therefore decreed, that the judgment rendered by the Supreme Court 
be set aside, and that the judgment of the District Court be affirmed, with 
costs, 
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JUDGES OF THE COURT. 


Hon. E. T. Merrick, Chief Justice. 


Hon. C. Vooruies, 


Boe PN Me™ | Associate Justices. 


Hon. H. M. Sporrorp, 


The Hon. E. T. Merrick was elected to fill the vacancy occasioned by the re- 
signation of the Hon. Tuomas Siipex1, and took his seat about the latter end 
of July. The Hon. J. N. Lea was elected to fill the vacancy occasioned by the 
resignation of the Hon. A. N. Ocpen, and took his seat about the middle of July. 





L. Tanner v. R. Kine. 


The legal interruption of prescription spoken of in Articles 3484 and 8516 of the Civil Code takes 
place only when the debtor has been cited. 

An exception that all the joint co-obligors were not joined must be plead én imine litia, 

Where the obligation is nominally joint, but the evidence shows that one party is surety to the other, 
there is no necessity to make them both parties to the suit. 

The objection that the security to an appeal bond is a non-resident of the parish must be made in 
the lower court. A cause will not be remanded that evidence may be taken as to the sufficiency 
of the security where no effort was made in the court of the first instance to test the sufficiency. 


PPEAL from the District Court of Caldwell, Barry, J. 
Hendrey, for plaintiff and appellant. McGuire & Ray, for defendant. 

Bucnanan, J. Suit for one-half of the amount of two joint obligations, sub- 
scribed by the defendant and another person in favor of plaintiff. 

Defence: Prescription of five years; that the other joint obligor was not made 
party defendant to this action; and want of consideration, the said obligations 
having been obtained through fraudulent misrepresentations and concealment of 
facts on the part of plaintiff. 

Of the two obligations sued upon, one is negotiable in its form, and the other 
not negotiable. Both matured in January, 1832. As the law stood at the time 
this action was brought, the prescription of five years, pleaded by defendant, 
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only applied to the negotiable instrument. In reference to that plea, the record 
shows that plaintiff brought suit upon these obligations against the defendant 
in the parish of Terrebonne, where the defendant had a plantation. Citation was 
issued in that suit on the 30th May, 1834, and served on defendant’s overseer on 
the 2d June, 1884. Judgment by default was confirmed and made final against 
defendant in that suit on the 20th September, 1834. When execution was issued 
upon the judgment, the defendant enjoined it, on the ground that he had not been 
legally cited, his domicil being in Ouachita parish. The Supreme Court, on ap. 
peal, sustained this view of the case, and perpetuated the injunction. 11 L. R., 
175. Prescription cannot be considered as interrupted by the suit in question. 
The legal interruption, spoken of in Articles 3484 and 3516 of the Code, takes 
place only when the debtor has been cited. 

Had defendant’s legal domicil or residence been in Terrebonne, the service on 
his overseer, in his absence, would have been binding upon him. But under the 
circumstances it was not. The plea of prescription must therefore be maintained 
as to the negotiable note. As to the other obligation sued upon, the only pre- 
scription applicable is that of ten years, which, of course, was not acquired When 
the citation in the present case was served, in September, 1839. 

The next matter to be examined is the exception that the other joint obligor, 
Caleb C. King, was not joined in this suit, Had this exception been tried in 
limine litis, it is probable that it must have prevailed. But in the progress of 
this almost interminable litigation, much evidence has been introduced, by the 
defendant especially, which has relieved us of the necessity of rendering useless 
all the labor and expense which has been incurred in enforcing the payment of 
an obligation now twenty-three years past due. It is admitted that Caled C. King 
died before the institution of this suit, in the parish of Terrebonne, where his 
succession is opened. The defendant is his administrator. It is not shown who 
are his heirs, or that he left any nearer relative than the defendant, who was his 
brother. But were Caleb C. King living, it appears that an action might have 
been maintained against Richard King for the whole amount of these obligations. 
Although nominally joint obligors, the evidence above referred to shows clearly 
that C. C. King was surety to plaintiff for the payment by R. King of a debt 
Originally incurred by the latter. 9 Rob., 112; 6 An., 428; 7 An., 640. 

We find nothing in the record to justify in the least any of the sweeping 
charges of fraud and malpractice contained in defendant’s answer. Numerous 
interrogatories to plaintiff, touching these charges, are appended to defendant’s 
answer. But no effort was made to procure answers to those interrogatories. 
They were never served on plaintiff, who lived in a distant parish; and only nine 
years after his death, at the trial of the cause, was an application made to take 
them for confessed. This application was properly rejected. 

There is a motion to dismiss the appeal, on the ground that the security in 
the appeal bond is not a resident of the parish in which the bond was given. 
This involves a question of fact, which cannot be tried in this court; and we see 

no reason for remanding the cause to the District Court, in order that evidence 
may be taken on this point. The party appellee might have addressed himself 
to the court of the first instance, to test the sufficiency or legal qualifications of 
the surety on the appeal bond. There are numerous precedents for that’ pro- 
ceeding. One directly in point will be found in 2 Rob., 449, though we do not 
wish to be understood as approving the ruling of the court on ye —"s nf 
that case, at page 452 of the same volume. 
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As the petition only claims at the hands of defendant one-half of each of the § Tamum 
obligations set forth therein, and as we have sustained the plea of prescription Kina. 
in relation to the negotiable promissory note, our judgment must be restricted 
to the one half of the other obligation, or receipt for assignment of judgment 
against King and Bowie. 

It is therefore adjudged and decreed that the judgment of the District Court 
be reversed, and that the widow and heirs of Lemuel Tanner recover of Richard 





os King two handred and sixty-six dollars and twenty-five cents, with five per cent. 

Se, per annum interest from the Ist of January, 1832, until paid, and costs in both 
4 courts. 

® 

. S 

4 S. Lirrteron, Administrator, v. Prarr, Boone & Ivy. of 
| Anke 142 
* Where a purchaser buys up an outstanding and better title to the property than that deri-ed from = ° 
‘ his vendor, he may plead a reasonable price paid for it as an offset against the vendor’s action for J a 2cd 


the purchase money. 

Appellant can not dismiss an appeal on the ground that there were two petitions of appeal retarn- 
able at different times and two distinct citations of appeal at different dates and with different 
return days, where either citation is sufficient and, especially, where on one of them was an en- 
dorsement, by appellee’s counsel, accepting service of the citation and taking cognizance of the 


appeal. 
It is not necessary that the appeal bond be executed before or taken or approved by the Clerk ; it is 
— sufficient if the Clerk file the bond. 


PPEAL from the District Court of Bienville, Jones, J. 
Paxton, for plaintiff. 
Looney, for defendants and appellants : 


The vendees, the defendants, buying up a better title than that of the 
% vendor, and the vendor being guilty of no fraud, he can only be compelled to 
5 refund to the vendee the amount of money he paid for the better title. Equity 
treats the purchaser as a trustee for the vendor, and acts done to perfect the 
title by the vendees in possession, inure to the benefit of the vendor. 5 An. 
? Reps. 200; Pepper v. Dunlap, 12 Peters’ Reps. 294; Galloway v. Findlay, Cook’s 
Tenn. Reps. 211; Leary v. Kirkpatrick, Mitchell v. Barry, 4 Hayne, ‘Tenn. Reps. 
136; 3 Peters 48; 2 Marshall’s Ky. Reps. 242; 5 Yerger’s Tenn. Reps. 398. 

And, this will operate to the benefit of the defendants, even though the said 
Owen had not so formally bound himself. 


Voornss, J. We think the District Judge erred in not allowing the credit 
claimed by the defendants on the note sued upon. 

It appears that on the 12th of July, 1851, Lott G. Ow2ns, whose estate is’ 
represented by the plaintiff as administrator, sold to the defendant, by sous-seing 
privé act, a tract of land described as Lots No. 1 and No. 2, in fractional section 
No, 13, in township No. 17, of range No. 10, the title to which was derived from 
Micah Miller, as the immediate purchaser from the United States. On the 18th 
of August, 1847, Micah Miller sold the undivided half of Lot No. 1 to John 
Slane, by authentie act, which was duly recorded. Subsequently, on the 80th 
of November, 1850, Micah Miller, by act under private signature, sold to Chas. 
Neal all the land thus acquired by him from the United States, without making 
any reservation in relation to the portion of it which he had previously conveyed 
to Slane. To secure the payment of the sum of $450, the price, on terms of 
credit, a special mortgage on the property was stipulated, and said act was duly 
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proved and admitted to record. On the 12th of April, 1851, Charles C. Neal, 
sold the same land to Lott G. Owens and Thomas J. Neal. Afterwards, on the 
21st July, 1851, Owen acquired the interest of Thomas J. Neal. In order to 
perfect their title to the undivided half of Lot No. 1, the defendants, on the 8th 
of August, 1851, purchased the same from Isaac. Miller, who held under John 
Slane, the vendee of Micah Miller. The superiority of Isaac Miller's title to 
that of the defendants to this portion of the land conveyed to the latter is mani- 
fest. The purchase of it from Isaac Miller was, therefore, essential to cure the 
defect in the defendant's title. The note declared upon, bears the following en- 
dorsement: “I hereby agree that any valid claim that is against me which the 
payers of the within note may have to pay for the purpose of securing the title 
to the land sold them by me, shall stand as a credit on this note. August $th, 
1851, Lott G. Owen.” 

The sum of $750 is stated, in the sale from Isaac Miller to the defendants, to 
be the price paid in cash. The validity of Isaac Miller’s title to the land in 
question does not appear to have been contested, nor was there any attempt on 
the part of the plaintiff to show that the price paid for it by the defendants was 
too high or unreasonable. The plaintiff’s objection that nothing shows an ac- 
tual payment of the price of it by the defendants, we do not consider entitled to 
any weight. It is, we think, in answer to the objection, sufficient to say, that 
the sale from Isaac Miller had the effect of removing the defect which existed 
in the plaintiff’s title conveyed to the defendants, and as the price is acknow- 
ledged in the deed to have been paid, it is clear that the interest of the plaintiff 
ean never be affected thereby. The principle recognized in the case of Pepper 
v. Dunlap, 5 An. 200, may be considered as decisive of this case. ' 

We think the District Judge also erred in rejecting the defendant’s prayer to 
compel the plaintiff to give security in accordance with the provisions of Art. 
2535 of the Civil Code. The mortgage stipulated in favor of Micah Miller, in 
the conveyance from him to Charles C. Neal, to secure the payment of $450, 
the price of the property in question, appears to be still subsistent, and we think 
the defendants have just reasons to fear that they may be disquieted in their 
possession in consequence of it. 

The appellee relies on several grounds for the dismissal of the appeal. 

ist. Because appellants have filed two district petitions for appeal, returnable 
at different times, and obtained, and had served two district citations of appeal 
at different dates and with different return days. It is a sufficient answer to the 
objection to say, that there is but one transcript, and that either citation is suffi- 
cient, particularly the citation on which the following endorsement appears to 
have been made by the appellee’s counsel: “I hereby accept service and take 
cognizance of the appeal, January 7th, 1853.” It is not pretended that the 
transcript was not seasonably filed under this citation. 

2d. Because he has not given bond according to law, the instrument appear- 
ing in the record does not appear to have been executed before or taken or ap- 
proved by the Clerk. The bond appears to have been filed by the Clerk on the 
3d of January, 1858. We consider this a sufficient compliance with the require- 
ments of the law. 

8d. The objection that the bend is not conditioned according to law, and does 
not bind the surety literally or substantially to be liable in the place of the 
principals, appears to us to be equally untenable. The obligation contracted by 
the principal, is to discharge or to satisfy such judgment as may be rendered 
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against him. It is, on his failure to do so, that the obligation of the surety 
arises, in other words, that the bond becomes obligatory on him. 

It is therefore ordered and decreed that the judgment of the District Court be 
avoided and reversed; and, it is ordered and decreed that the plaintiff reeover 
of the defendants the sum of two hundred and fifty dollars, balance due, after 
allowing the credit of seven hundred and fifty dollars, with eight per cent. per 
annum interest on said balance from the 1st of March, 1852, until paid; it is 
farther ordered that the execution of this judgment be suspended, until bond 

‘and security be given in the sum of six hundred dollars by the plaintiff, condi- 
tioned as the law requires, and approved by the District Judge ; and the costs of 
this appeal to be paid by the plaintiff and appellee, and those of the District 
Court by the appellants. 





C. Lewis v. G. W. Peers. 


Where it appears that the purpose of the suit is the avoidance of the sale by restoring the parties to 
the situation in which they were before the contract, so far as that is possible, it will be considered 
a redhibitory action, and not an action quanti minoris. CO. OC. 2496, 2498. 


PPEAL from the District Ceurt of Claiborne, Jones, J. 
McGuire & Ray, for plaintiff and appellant: 


The general rule is that parole evidence cannot be admitted against or beyond 
what is contained in the written act, nor on what may have been said before or 
at the time of making it, or since: C. C. 2256. The Article C. C. 2498, which 
says that the buyer cannot institute the redhibitory action on account of the 
latent defects which the seller has disclosed to him Before or at the time of the 
sale, and that “testimonial proof of this declaration may be received,” is, as the 
court say in the case of Goodloe v. Hart, 2 L. 449, “an exception to the general 
rale, and cannot be extended beyond the case provided for.” This exception, 
then, is confined to the redhibitory vice which the seller has declared to the buy- 
er before or at the time of the sale, and not to the seller refusing to warrant 
against a redhibitory vice which he does not declare to exist. The declarations 
made by the boyer before or at the time of the sale do not come within this ex- 
ception. Inthe case of Hawkins v. Brown,7 L. 421, it was held that at a Probate 
Sale made by a Parish Judge, aided by a crier, who declared the existence of 
redhibitory defects in the slaves sold, at the time of the sale, that such declara. 
tions could not be received in evidence on the part of the administrator in an 
action against the purchaser for the price of the slaves so sold, as the declaration 
so made was not made by the vendor or administrator. See Decree, p. 423. The 
above decisions are not in conflict with the ruling in the ease of Campbell v. 


Botts, 5 A. 106. 
Egan, for defendant: 


Defendant files an exception here in strict accordance with the rule laid down 
in Arts. 902 and 846 of C.P., and Zollicoffer v. Briggs, 3 R. 236, it being plead- 
able at any time, and the evidence apparent on the face ef the record, that this 
is not good, either as an action “ guanti minoris,” nor “ an action of redhibition.” 
The petition demands no reduction of the price, nor even its nearness, but only 
“ judgment for nine hundred dollars,” in which amount plaintiff alleges he has. 
been “damaged.” It seems, therefore, to be an action instituted under Article 
2294 of the Civil Code. It is the prayer of the petition which determines the 
character of the action. Hennen’s Digest: Pleading, (V. 5, Sec. 2,and cases there 
cited.) “When particular forms of action are prescribed by law for the redress 
of injuries, they must be complied with.” Again, “ compensation for injury sus- 
tained by the purchaser, in consequence of defects in the thing sold, can only be. 
62 
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recovered by a redhibitory action, or by the action i minoris.” (See Rich- 
ardson Vv. } Aaa 1 An. Psa et recognized and reiterated vl the court 
in Peterson v. Burn, 8 An. 655, and Fisk v. Proctor, 4 An.562.] There is great 
similarity between the prayer of the petition in the case at bar and that of Rich. 
ardson v. Johnson, above quoted, where this point is expressly reled. But even 
could an action for damages generally be maintained at all, plaintiff has omitted 
to allege that defendant knew of the defects in the slave at the time of the 
sale, and omitted to declare them; wherefore defendant is not answerable for 
damages at all. [C.C., Art. 2523. Fuentas v. Caballero, 1 An. 27; Musson 
v. Clayton, Ib. 22; Johnson v. Johnson,2 An. 67.) . 

Bat not even a redhibitory action will lie when the defects in the thing sold 
were known or declared by the vendor before the sale, although the act of sale 
contain the usual warranty against redhibitory vices. [See C. C. 2498. Lebes. 
S ; Bonin, 3 R. 12; Campbell v. Botts,5 An.106; Hough v. Vickers, 6 An. 

24. 


Bucuanan, J. (Sporrorp, J., having been of counsel, recused himself.) The 
appellee, who had a verdict of a jury and judgment in his favor in the court be- 
low, upon the merits, contends in this court that the conclusions of the petition 
are consonant neither with the redhibitory action, nor with that quanti minoris. 

The petition sets forth a purchase of a slave for the price of seven hundred 
and thirty-seven dollars and fifty cents, fully warranted against redhibitory vices 
and maladies; that said slave proved to be a confirmed runaway, and died while 
a runaway; that by reason of such death, it is impossible to tender back the 
slave to plaintiff; claims nine hundred dollars, price of slave and expenses incur- 
red in searching for him while runaway. 

This appears to be strictly a redhibitory action. The purpose of the suit is 
the avoidance of the sale (C. C. 2496,) by restoring the parties to the situation in 
which they were before the contract, so far as that is possible. The plaintiff seeks 
to have again the price which he paid. If he does not offer to defendant to have 
again the slave that he sold, it is because the slave is dead. 

The redhibitory vice alleged, is running away. The act of sale expresses a 
warranty against “all the redhibitory vices known in the laws of this State.” 
But the defendant pleads that he declared to plaintiff both before and at the time 
of the sale, that the slave Martin was in the habit of running away, and that he 
refused to warrant said Martin from running away. In support of this plea, de- 
fendant has offered a witness, who proves that he made the bargain with plain- 
tiff for the sale of Martin; that after the terms of sale were agreed upon, wit- 
ness told plaintiff the t.tle of the slave was not in himself but in defendant, and 
they would have to go to defendant’s office to get title. Witness and plaintiff 
went to defendant, and told him their business; whereupon defendant sat down 
to write the deed of sale, and wrote on until he came to the warranty. He then 
remarked to plaintiff that he was perfectly willing to warrant the negro against 
all defects except that of running away. The plaintiff remarked that he thought 
the negro would run away himself, and that he did not want a warranty title for 
any other purpose than that, if he wanted to trade the negro, it would show that 
he had a full guarantee title, and that he did not care about the negro running 
away ; that if he did runaway, he had dogs to catch him, &c. 

To rebut this evidence, plaintiff called a witness, his brother, who declared 
that he was present when the contract of sale of the negro was made between 
the plaintiff and Natten, the previous witness; that plaintiff said to Natien that 
the boy looked like he might be a runaway, and Natten said he would not ran- 
away. Witness was present at the time the plaintiff commenced writing the 


act of sale of the slave, and remained until it was more than half finished ; went ° 
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out of the room to anothér room fifteen or twenty feet off, to see what o’clock 
it was; was gone about a mipute, and returned to Peets’ office long before he 
was done writing the deed. Witness heard nothing said at the time the act of 
sale was being written about the warranty, except that the defendant asked the 
plaintiff if he wanted a full warranty title, and the plaintiff replied that he did. 

The admissibility of parol evidence to control the written act of sale, seems 
well settled, under the construction of Article 2498 of the Code, in the case of 
Campbell v. Botts; and the plaintiff’s objection stated in his bill of exceptions 
is viewed by us as going entirely to the effect of the testimony of defendant's 
witness, which we have transcribed above, and placed in juxtaposition with that 
portion of the testimony of plaintiff’s witness which relates to the conversation 
between the parties at the writing of the act of sale. Upon this conflicting evi- 
dence, the jury who tried this cause had to decide, whether, in point of fact, the 
defendant had made known to plaintiff, at the time of sale, the existence of the 
redhibitory vice of running away. In forming their opinion, the jury had over us 
the great advantage ef seeing and knowing the witnesses and the parties: and 
we do not feel ourselves justified, under the circumstances of the case, in dis- 
turbing their award. 

Judgment affirmed, with costs. 





Srate v. Securities oF Bree. 


“ Errors in fact in the motive and in the law,” in signing a bond, must be put at issue by pleas which 
indicate that this defence is relied on, otherwise the Supreme Court will not take notice of an ar- 
gument urged on those grounds. 

Parties cannot, in the Supreme Court, raise the objection to testimony on the ground that it was 
secondary, when that reason had not been assigned for its rejection by the District Court. 

The securities on a State Tax Collector’s bond are, as it was held in the case of Copeley v. Dink- 
grave, each bound to the full amount for which they have obligated themselves. 

The payment of interest, at the rate of two per cent. per month after defalcation, is part of the Tax 
Collector’s obligation for which the sureties must respond. 

Interest can only be exacted of the securities on a Tax Collector’s bond from the time that they were 
put in default. 


PPEAL from the District Court of Union, R. W. Richardson, J. 
Caldwell, District Attorney, for the State. McGuire & Ray, for the de- 
fendants and appellants. 

Srorrorp, J. Most of the objections to the judgment which are urged in the 
appellants’ argument seem to have been waived by the course of their defence 
in the court below. 

The answer was a general denial, a special denial that Avery Breed was Col- 
lector of State Taxes for the year 1847, or that they were his securities, and a 
prayer that, if the facts should be found otherwise, judgment might be rendered 
against each of them for his virile share only. 

Under such pleadings the defendants cannot be heard in this court to suggest 
for the first time that they signed the bond through “ error in fact, in the motive, 
and in law.” 

The bond was received in evidence without objection. It recites that, “ where- 
as the said Avery Breed, Sheriff of the said parish, is, by virtue of his said office 
Collector of the State Taxes in and for the said parish of Union for the year 
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1847, now if the said Avery Breed; in his said capacity, shall well and duly collect 
the State taxes in and for said parish, and duly pay over and account for the same 
according to law, then this obligation to be void, otherwise in full force.” 

The defendants have thus admitted the fact that Avery Breed was Sheriff of 
the parish-of Union at the date ef the bond. 

The Act of the 8d May, 1847, (Session Acts, p. 172,) made it the duty of the 
Sheriffs of each parish to collect the State taxes therein. 

An extract from the tax roll for the parish of Union was offered without any 
objection on the part of the defendants that it was secondary evidence. It is too 
late for them to raise such an objection here. That doeument shows that the 
amount of the State taxes assessed against the parish for the year 1847, and 
which the Sheriff undertook to collect and account for, exceeded the amount 
claimed in the petition. 

It devolved on the defendants under the pleadings, after this evidence, to prove 
either that the Sheriff had fulfilled the condition of the bond by collecting and 
duly accounting for the taxes claimed, or that the bond they signed was an ab- 
solute nullity. ; 

They have not even intimated that the Sheriff did the duty which they acknow- 
ledged in the bond to be incumbent on him, and we are not prepared to say that 
the bond is absolutely null and void. Such an inference does not seem to be 
fairly deducible from a collation of all the legislative Acts on this subject, and 
no adjudged case has been cited that favors such a conclusion. 

In Villeré v. Armstrong, 4 N. S., 25, it was held that the sureties on a Sheriff’s 
bond could not set up a defence which he could not; such as that the bond was 
not legally given, because he had failed to pay up the taxes he had collected the 
preceding year, and thereby forfeited his right to hold the office of Tax Collector. 

The point made with regard to the solidary liability of the defendant has been 
met in the case of Copeley v. Dinkgrave, 7 An., 596. Although the securities 
are not liable fur each other, it was held that each was bound for the full amount 
to which he had obligated himself. Each of the sureties in this case is bound 
for the amount of the Tax Collector’s defalcation, which is less than the sum 
for which they severally obligated themselves. It would be idle to inquire 
whether they could be bound beyond the sum of $5000, as that question is not 
: raised by the facts. 

The payment of interest at two per cent. per month after defalcation is a part 
of the Tax Collector’s obligation, for which the sureties must respond. Svate v. 
Hays, An., 121. 

But it does not distinctly appear when he was in default. There is no judg- 
ment aginst him in the record, and no evidence from the Auditor's office. 

Under these circumstances we do not think the interest should be exacted from 
the securities for a time anterior to the institution of this suit, and the judgment 
must be amended in that respect. 

It is, therefore, ordered that the judgment of the District Court be so amended 
as to allow interest at two per cent. a month on the principal sum therein 

_ awarded against the defendants only from and after the 18th September, 1852, 
and that in other respects the said judgment be affirmed, without costs in this 
court. 
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A. Donn v. J. Carre. 


In an action by the holder against the endorser of a note, the maker is not a competent witness to 
prove that the endorsement was for his accommodation. 


PPEAL from the District Court of Claiborne, Drew, J. 
Crain & Nuit, for plaintiff and appellant. McGuire & Ray, for defendant. 

Lea, J. (Sporrorp, J., recused himself.) This is a suit brought on two pro- 
missory notes, drawn by John L. White to the order of and endorsed by Davis, 
Chaffe & Co. Both were protested at maturity. The holder, (said plaintiff, A. 
Dunn.) seeks to recover the amount of these notes from John Chaffe, one of the 
commercial firm of Davis, Chaffe & Co. 

The defendant resists payment on the ground that the endorsement was made 
by his partner, Davis, for the accommodation of John L. White, without his 
knowledge or consent, and in violation of their articles of partnership, and that 
the plaintiff took the notes with knowledge of these facts, and that the same was 
a fraud on respondent for which he never received any consideration. 

For further answer, the defendant alleges that the note for $550 was given 
for interest on the larger note, calculated at a usurious rate. The defendant 
claims in reconvention the sum of $510, and in case judgment should be rendered 
against him on the note for $550, he claims a credit of $171 90, endorsed there- 
on. The only question to be determined is, how far are the matters pleaded in 
defence supported by the evidence? Interrogatories on facts and articles were 
propounded to the plaintiff, the answers to which it is incumbent upon the de- 
fendant to disprove. 

On the trial a bill of exceptions was taken to the ruling of the court in admit- 
ting the testimony of White. If the endorsement was for White’s accommoda- 
tion, his testimony would not have been admissable if objected to on proper 
grounds, 2 An., 845. If, on the contrary, it was not an accommodation en- 
dorsement, the defence to the action was entirely without foundation. As the 
objection to the admissibility of the testimony was not urged, upon the ground 
that Davis, Chaffe & Co. were accommodation endorsers, a fact which the plain- 
tiff did not admit, the ruling of the court was correct; but giving full legal effect 
to the testimony of White, and that of the other witnesses, and it cannot be 
said to have been proved that the plaintiff participated in a fraud upon the de- 
fendant. It does not appear that he was privy to the transactions between 
White and the firm of Davis, Chaffe & Co., or that he knew that he was taking 

_an obligation not within the scope of their partnership transactions. Indeed it 
is not shown satisfactorily that such endorsements are not usual in the course 
of the ordinary commercial transactions of factors. Assuming that the endorse- 
ment of the larger note was made by Davis for the accommodation of White, 
and that Dunn knew the fact, it would, assuming his good faith, still be a bind- 
ing transaction, as an extension or credit granted to a third person would be a 
valid consideration. It does not appear, however, to have been purely an ac- 
commodation endorsement; it (that is, the larger note) was given in renewal of 
another note, made and endorsed by the same parties for $2380, in exchange for 

which the endorsers, Davis, Chaffe & Co., held another note for a like amount s 

drawn by White for their own accommodation. 
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Upon the note for $550, we think the testimony supports the plea of usury. 
The plaintiff, who was interrogated under oath with reference to the considera- 
tion of the note, does not recollect what it was. Thinks it was for “ commis- 
sions,” and interest already accrued on the note for $2541, and on another note 
for $2000. 

The testimony of Davis and White leaves no room for doubt that the con- 
sideration for which this note was given was the extension of the note for $2541 © 
from April to December, 1849. The claim for a credit of $510 09 is admitted. 

Upon the motion to dismiss the appeal, we are of opinion that the defect in 
the order of appeal is an irregularity against which the appellant is protected by 
the provisions of the Act of 1839. 

Allowing a credit of $510 09 upon the note for $2541 72, there would remain 
a balance of $2081 63, for which, with interest from the maturity of the interest 
note, viz: the 4th of December, 1849, he is entitled to a judgment. 

It is ordered that the judgment of the District Court be reversed, and that 
the plaintiff, A. Dunn, do have and recover of the defendant, John Chaffe, the 
suth of $2031 68, with interest thereon at the rate of five per cent. per annum 
from the 4th day of December, 1849, till paid, and that upon the note for $550, 
with interest, there be judgment for the defendant. 

It is further ordered that the defendant, John Chaffe, pay the costs in both 
courts. 





J. F. Kemp v. R. C. Hurcaison. 


A person who gives his note under circumstances which imply a waiver of pre-existing claims 
against the payee, cannot, when sued on the note by the payee, set up such claim as the basis of 
@ reconventional demand. 


PPEAL from the District Court of Bossier, Drew, J. 
Looney, for plaintiff. Crain & Nutt, for defendant and appellant. 

Bucuanan, J. The plaintiff and defendant are both residents of the parish 
of Bossier. Plaintiff sues defendant upon his note, payable to plaintiff or 
bearer, and dated November 14th, 1853. Defendant reconvenes, claiming dam- 
ages of plaintiff for the value of a negro woman slave belonging to defendant, 
who had drowned herself, as the answer alleges, “to avoid the plaintiff and 
his excessive cruelty.” 

The whole argument has turned upon the reconventional demand, to the 
regularity of which no exception was taken. The evidence shows that plain- 
tiff was overseer on defendant’s plantation from May to November, 1853 ; that 
in the latter part of September, plaintiff caused defendant’s slave to be whipped 
twice on the same day, on suspicion of having committed a theft, and threat- 
ened her with further chastisement, unless she produced the stolen articles ; 
that she denied the theft, but said she would try and find the articles; went 
to the river, into which she threw herself, and was drowned. 

Immediately after this occurrence, plaintiff wrote to the defendant, giving an 
account of the same ; which account, we must suppose, was identical with that 
given by the witnesses, who have all testified to plaintiff’s own declarations on 
the aubject. Defendant appears to have answered plaintiff ’s letter, expressing 
dissatisfaction with the conduct of the plaintiff in relation to this transaction. 
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From the evidence, it is clear, that this correspondence between the parties, oe 
must have preceded the making of the note sued on, by about six weeks. Horcussox 


Under the circumstances, the giving of this note, which was a settlement of 
account, is viewed by us as inconsistent with the claim herein set up by the 
defendant. The case differs from that of Kennedy v. Mason, lately decided by 
us, in this respect (among others), that in Kennedy’s case, a reservation was 
made in settlement of accounts, of the value of the slave, alleged to have been 
lost by the misconduct of the overseer. It is true, some of the witnesses say, 
that Hutchinson told them, that he was ignorant, at the time of the settlement, 
of the circumstances connected with the death of Big Nancy, and if he had 
known what he learned afterwards, instead of settling with Kemp, he would 
have required him to pay for the slave. If the defendant acquired, subse- 
quently to the settlement, information through any other legal and competent 
channel, tending to inculpate plaintiff, more than his own statements had done, 
it is reasonable to suppose that such evidence would have been laid before the 
court. But nothing of the sort has been offered. 

It is proper to add, that were there not this implied waiver of plaintiff’s 
claim from his subsequent act, we should hesitate much before making plain- 
tiff responsible for the suicide of the slave in question. In the case of Ken- 
nedy v. Mason, the death of the slave was considered to have been the result 
of imprudent exposure to the weather, naked on the ground in a cold winter 
evening, combined with an extremely severe flogging, reported by eye witnesses 
in its minutest details: In the present case, we have no particulars of the 
chastisement, and positive proof that the death was not the physical result of 
ill treatment, but the voluntary act of the slave. The power of correction of 
a slave, vested in his master by our law, was held, in the case of Kennedy v. 
Mason, to be delegated to an overseer, from the nature of his employment. 
In the exercise of that power, the owner of the slave or his delegate, is only 
to be held responsible for the immediate and necessary consequences of his 
acts. 

The verdict and judgment are silent as to the reconventional demand; 
although, substantially, it is disposed of by the decision upon the principal 
demand. The appellant complains of the omission, and asks us to remand the 
cause, in order that the reconvention may be formally passed upon. It appears 
to us, that it would be doing a vain thing, to remand the cause for such a pur- 
pose. The omission of a formal decree upon the reconvention, must be viewed 
as an oversight, which we have ample power to correct, the ficts being all 
before us. 

It is true the appellee has not prayed for an amendment of the judgment ; 
but the matter is brought to our notice by the appellant, and justice requires 
us to close this litigation. 

The judgment of the District Court is therefore amended, by dismissing the 
reconventional demand ; and, as thus amended, is affirmed, with costs. 
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A. F. Davie, Administrator, v. J. H. Srevens. 


The regularity of the proceedings en which letters of administration issued, cannot be inquired into 
on an exception to the capacity of the administrator to sue. 

Where the maker of a note relies on payment before endorsement, or on any other legal defence, 
the burden of proof of the time of the endorsement rests on him. 


PPEAL from the District Court of Ouachita, R. W. Richardson, J. 
Regenburg & Esseck, for plaintiff. McGuire & Ray, for defendant and 
appellant. 

Voorntes, J. This is a suit on a promissory note alleged to have been given 
by the defendant in part payment of a certain plantation and slaves purchased 
by him from. George M. Savage, and by the latter transferred by special 
endorsement, dated the 20th of June, 1849, to Aaron Vanhook, since 
deceased. 

We do not think the Judge a quo erred in overruling the defendant’s excep- 
tion touching the plaintiff’s capacity to sue as administrator of Vanhook’s 
estate. Such objections, it appears to us, could only be entertained in a direct 
action. It is well settled that “letters of administration make full proof of the 
party’s capacity, until they be revoked. They must have their effect, and the 
regularity of the proceedings on which they issued, camnot be examined col- 
laterally.” 2 La. 249. 2 An. 588. 8 An. 85. 

The objection in relation to the authority of the Clerk to grant letters of 
administration, we think, is clearly untenable. The action of the Judge is 
only required in cases where opposition is made to the appointment of the 
applicant. We consider the instrument in evidence, under the signature and 
Official seal of the Clerk, as making full proof of the plaintiff’s appointment as 
administrator of Aaron Vanhook’s succession. 

The defendant, in his answer, avers that he has just reasons to fear, that he 
will be disquieted in his possession by the holder of notesgiven by said Savage, 
for the same property, for the payment of which the vendor's privilege 
attached. He therefore prays, that the execution of the judgment which may 
be rendered against him be stayed until the plaintiff give security against the 
dangers of said disturbance. This equity is resisted by the plaintiff on the 
ground, that the note sued upon, which is negotiable, was transferred to the 
deceased, Vanhook, previous toits maturity. But it is urged by the defendant, 
that there is no evidence of such assignment; that as a private act, it has no 
date until produced in court. The rule, as we understand it, is, “that when 
the maker of a note relies on payment before endorsement, or any other legal 
defence, the burden of proof of the time of the endorsement, rests on him.” 
1 N.S. 145. See also 2 Green. Ev. § 172. 

It_is therefore ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 
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McEnenry, for the use, &c., v. H. Parcovp. 


The parish ef Ouachita acquired the land in controversy by an unconditional grant from the Unit- 
ed States in 1528. In 1827, it was sold under execution to satisfy a judgment against the parish, 
and after several mesne conveyances came into the hands of defendant. A part of the property 
had been used as a cemetary between the years 1794 and 1800, but its use was then abandoned. 
The parish brought this suit to annul the sale, and to be re-instated in its title, on the ground that 
the property was inalienable. There was no proof that the land had been consecrated as a burial, 
place,or that it had ever been dedicated either expressly or by acquiescence to any public use 
Held : That the temporary use of the land as a burial place, did not exclude it from commerce 
and exempt it from sale ; and that the facts did not sustain the ground that it was a public place. 


PPEAL from the District Court of Ouachita, Richardson, J. 
McEnery, for plaintiff. McGuire & Ray, for defendant and appellant. 

Sporrorp, J.. On the 1st of January, 1821, D. J. Sutton, Register of the 
U. 8. Land Office for the district north of Red River, reported to the General 
Land Office at Washington City a list of land claims entered in his office, 
pursuant to the Act of Congress passed on the 11th May, 1820, entitled: “ An 
Act supplementary to the several Acts for the adjustment of land claims in 
the State of Louisiana.” 

Claim No. 59 was reported in the following terms and classed in the second 
class. 

“The parish of Ouachita claims a tract of land at the junction of the River 
Ouachita and Bayou Siard, of three arpents front on the river by five arpents 
deep, equal to twelve American acres and 69-100. In this claim, Jean Filhiol, 
former Spanish commandant, deposes that he came to Ouachita as commandant 
in the year 1783; that, some time afterwards, at a general assembly of the in- 
habitants, it was agreed to set apart a piece of ground, not conceded, of the di- 
mensions claimed, for the purpose of a grave yard, and to build a church upon ; 
that, therefore, a portion was enclosed for a grave yard; that in the next year, 
1794, several persons were buried there, and that the inhabitants continued 
to bury there until the change of government, and that this land was always 
considered as public property. Also, Etienne Risson deposes that he has been 
an inhabitant of Ouachita for forty years; that in the year 1793, the inhabit- 
ants (among whom he was one) were ordered by the commandant to furnish 
pickets and fence in this land for a grave yard, and that it was constantly used 
thereafter as a burying ground. These two witnesses are worthy of credit. 
This is a xmall piece of land, but very important to the feelings of the inha- 
bitants.” Am. State Papers, Public Lands, vol. ITI, p. 603. 

This claim was duly confirmed by the Act of Congress approved February 
28th, 1823. U.S. Stat. at large, vol. 3, p. 727. 

In 1827, Philip Winter and wife, as heirs of Wm. Collins, brought a suit 
against the parish of Ouachita, which was contested, and resulted in the follow- 
ing definitive judgment: 

“By reason of the law and evidence in this case, it is ordered, adjudged and 
decreed that the plaintiffs recover of the defendants, the Police Jury and the 
parish of Ouachita, the sum of five hundred dollars with judicial interest from 
the 4th day of April, 1827, until paid, with costs of suit to be taxed; and it is 
further ordered, adjudged and decreed that the public property of said parish 
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McExerr be subject to be seized and sold to satisfy said demand as prayed for in the 
Parcouv. _ petition.” 

This judgment was signed by the District Judge on the 21st April, 1827, and 
no appeal appears ever to have taken from it. 

Execution issued upon the judgment in July, and the property above de- 
scribed as having been confirmed to the parish by Act of Congress, was seized, 
and on the 17th August, 1827, adjudicated to Robert C. Scott at Sheriff’s — 
sale. 

On the same day, Scott conveyed the land by authentic act to Jonathan 
Morgan, with warranty. 

On the 17th November, 1829, Winter, the plaintiff, in execution, assumed 
the warranty of title to Morgan who released Scott, the act for this purpose 
being passed before the parish Judge. 

On the 28d April, 1838, Morgan conveyed the land in question, by public 
act, to Hypolite Pargoud, the defendant in this action. 

It also appears that an alias execution issued on the judgment of Winter v. 

The Police Jury of Ouachita, on the 24th August, 1827, to make the balance 
of the judgment which was not satisfied by the sale of the land in question ; 
other property was levied upon, but before the sale day, the Police Jury passed 
the following ordinance : 

“Whereas R. C. Scott has obtained a judgment against the parish in favor é 
of the heirs of Wm. Collins, for the sum of $500, for the payment of which . 
amount some public property has already been sacrificed, and more of it likely 
to follow the same course, and Mr. Scott, as agent of said heirs, being agreed 
to stay execution until taxes sufficient to discharge the debt can be collected 
therefor: Be it ordained, that the Parish Judge be and he is hereby authorized 
to give said Scott an order on the Treasurer for the balance’ due on said claim, 
out of any moneys not otherwise appropriated. Sept. 4th, 1827.” 

In 1851, the parish of Ouachita, through the President of its Police Jury, 
instituted the present suit against Hypolite Pargoud, for the land in contro- 
versy, upon the allegation that by virtue of the Acts of Congress and the re- 
port of the Register Sutton, it was granted to the parish for the purpose of a 
burial ground, and that the same thereby became the public property of the 
said parish. mn 

Pargoud pleaded his title as already described, and the prescription of ten 
and twenty years; he also called the heirs of his vendor in warranty. 

There was judgment for the plaintiff against Pargoud, and for Pargoud 
against the heirs of his warrantor. The defendants have appealed. 

The case must turn upon the question of the alienability of the land at the 
date of the Sheriff’s sale ; for if it was inalienable, it is imprescriptible. . C. 

8463. P 

It is not pretended that at the date alluded to, there was any special statute 
exempting the property from seizure. 

The only grounds upon which it seems plausible to urge that the sale was \} 
null, are that the property was a thing sacred, or that it was dedicated to the 
public use, or that it was essential to the existence or proper administration of 
the parochial government. ' 

Of these points we will treat in their order. 

I,—The ancient Roman superstitution stamped every spot of earth where a 
human body was known to repose, with a sanctity which excluded it from com- 
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merce. Institut. de rerum divisione. Dig. L. I, tit: 3,1. 6,§5. L. TI, tit. 6, 
1. 6, § ult. 

It would seem that the Spanish law assimilated itself closely to the Roman 
law in this particular. III Partida, tit. 28, 1. 14. 

“ A free man, a thing religious, sacred or holy, a public place—as public 
squares, roads, threshing grounds, rivers and other waters which belong to the 
King, or commons of any city—cannot be sold or alienated. But though we 
here say that a thing sacred or religious cannot be sold, yet there is a case in 
which it may be; as where a village or any other place is sold with all its de- 
pendencies. For though the church in the village, or anything belonging to it, 
could not be separately sold, yet by selling the village, they would pass with 
all other things, and the sale would be valid, as we have said in the first part 
of our book, under the title which treats of things belonging to the church, 
and of those that can and cannot be alienated.” V Partida, tit. 5,115; 2 
Moreau & Carl. Partidas, 670. 

In countries where the Catholic religion prevails as the religion of the State, 
grounds, like cemeteries, become sacred and inalienable after being blessed by 
the priestly power. Merlin, Rep. verbo, Cimetiére. 

The evidence shows that a part of the ground in question was first used as j 
a place of burial under the Spanish provincial government, about the year 
1794. No concession of the land was ever made. The inhabitants intended 
to build a church there, but never consumated their intention. A small por- 
tion of it, by a sort of common consent, was enclosed with pickets by the in- 
habitants, and used as a cemetery for a short period, say from 1794 to 1800. 
It does not appear whether it was ever consecrated. Its use was then aban- 
doned, another spot having been selected for a grave yard which was thought 
to be more convenient. 

In 1803, the country embracing it was ceded to the United States, and in 
1823, this land was confirmed to the parish of Ouachita by Congress, moved, it 
would seem, by a respect for the feelings and associations of the old inhabi- 
tants of the neighborhood. But the United States annexed no condition to its 
grant. The fee simple of the land passed absolutely to the parish, and it must 
thenceforward be considered as under the dominion of the laws of Louisiana, 
~ Conceding that by the Spanish law the mere fact of the ground having been 
used for the interment of the dead made it sacred ground, and therefore inalie- 
nable, the adoption of the Code of 1825 obliterated that distinction. ‘“ The 
provisions of the ancient laws concerning the distinction of things into holy, 
sacred and religious, and the nature and inalienability of these kinds of things 
are abolished ; and nothing prevents the corporations or congregations to which, 
these things belong, from alienating them, provided it be done in the manner- 
and under the restrictions prescribed by their acts of incorporation2 VO. C. 447. 

I1.—The plaintiff zealously urges that the property was a public place, and 
therefore inalienable. If by the term public place it is meant that the property 
once belonged to the parish, it is true, but that did not put it out of commerce. 
If it is meant that the land was dedicated to the public for a use which was 
never abandoned, the evidence does not support the position. As we have seen 
the government of the United States in 1823 ceded the property to the parish 
in unrestricted terms. The parish took no steps afterwards to put it to any 
public use ; before the title vested in the parish, the public had abandoned its 
use for twenty-three years. The distinction between the Police Jury repre- 
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senting the inhabitants of the parish, and the inhabitants themselves, is too re- 
fined for practical purposes. The plaintiff’s counsel, who draws the distinction, 
brought his suit in the name of the President of the Police Jury. The Police 
Jury never having dedicated the land, either expressly or by acquiescence, to - 
any public purpose, we cannot infer that it was inalienable merely because it 
contained the sepulchres of a few people who died before the present century. 
Even the fence which was built around them by the pious hands of their con- - 
temporaries, has been seen by few persons now living, and it seems never to 
have been replaced. The petition does not even allege that the parish desires 
to restore the ground to its ancient destination. 

III.—Under these facts it can hardly be pretended that the land is essential 
to the existence or suitable administration of the parochial government and af- 
fairs. Upon this ground it was that our predecessors held in Egerton v. The 
Third Municipality of New Orleans, 1 An. 435, that taxes due to a munici- 
pal corporation could not be taken in execution by a judgment creditor of the 
corporation, and, ona similar ground, it was held in The Police Jury v. Michel, 
4 An. 84, that court houses, jails, recorder’s offices, &c., provided by a parish, 
for the use of the State, were not liable to seizure for the debts of the parish. 
On the other hand, in Municipality No. 3 v. Hart, 6th An. 573, it was decid- 
ed that an ordinary debt due by an individual to the Municipality might be 
seized under a judgment against the Municipality, such a debt not falling within 
the reason of the rule laid down in the former case. 

It may be added to these remarks, that the parish, by the ordinance of Sept. 
4th, 1827, which has been cited, and by its silence for twenty-four years, seems 
to have acquiesced in the doctrine which we believe to be correct, that, at the 
date of the Sherift’s sale, the land in controversy was susceptible of alienation 
and was legally sold. , 

The legislative interpretation of our former laws upon this subject may be 
deduced from the Act passed on the 11th March, 1852, (Sess. Acts p. 118) 
which provided that thenceforward “all cemeteries of municipal corporations 
shall be and are hereby exempted from seizure and sale for debt due by said 
municipal corporations.” 

The parish, as the seized debtor under the execution sued out by Winter 
and wife, was remotely liable in warranty to Pargoud. It would have improved 
the moral aspect of the plaintiff’s case, if the petition had tendered to Pargoud 
the money he expended for the land, and which went ultimately to pay the 
public debt. A political corporation which venerates the ashes of the dead can 
not display too scrupulous a regard for its obligations to the living. 

It is ordered that the decree of the District Court be avoided and re- 
versed; itis further ordered and decreed that there be judgment for the de- 
fendant Pargoud, quieting him in his title and’ possession of the land claimed in 
the plaintiff ’s petition and judgment for the defendants, the heirs of Jonathan 
Morgan on the claim of “Pargoud against them in warranty; it is further or- 
dered that the plaintiff pay costs in both Courts. 

















Strate v. Witson Tucker. 


The Supreme Court has no power, under the provisions of the Constitution, to inquire whether the 
discretion of a Court, in refusing a new trial in a criminal case, on the ground of the misconduct 
of the jury, was properly exercised. 


PPEAL from the District Court of Bossier, Bullard, J. 


Caldwell, District Attorney, for the State, cited Wharton, 897 ; 1 Chit- 
ty, Criminal Law, 655, note e. 
Crawford, for the accused and appellant, cited State v. Crosby, 4 An. 434; 
State v. O'Connor, 5 An. 398. 


Lea, J. (Sporrorp, J., having been of counsel, recused himself). Wilson 
Tucker was convicted of murder in the District Court for the 17th Judicial 
District, holding session in the parish of Bossier, and, in accordance with the 
verdict of the jury, was sentenced to imprisonment and hard labor for life in 
the penitentiary. 

On his application for a new trial and motion in arrest of judgment, the fol- 
lowing grounds were submitted to the Court: 

ist. That the jurors, after they were sworn, were allowed to separate. 

2d. That various persons held private conversations with different members 
of the jury at different times. 

After hearing testimony on these points, the Court refused a new trial, and 
the motion in arrest of judgment was overruled. 

If we considered ourselves at liberty to adjudicate upon the questions of facts 
determined by the District Judge,” we should hesitate to disturb a decision 
which assuming the veracity of the witnesses, we are not prepared to say is er- 
roneous. The separation of the jury (to invalidate a verdict) should be such 
as might be supposed to have some effect upon the verdict ; the rule cannot be 
extended to such temporary or necessary separations as may be reasonably an- 
ticipated, or must necessarily occur in the course of a protracted trial. In the 
case at bar it is not shown that any improper intercourse was held with 
any of the jurors; indeed we think the contrary is affirmatively proved: nor 
properly speaking, did any separation of the jury take place ; the stepping aside 
of one of the jurors to obtain a drink of water, while under the eye of the 
Sheriff’s deputy, could not, under the circumstances detailed in the evidence, 
be so considered. The communication of the jury with the Sheriff, who had 
them in charge, were such as must of necessity occur in every trial of any im- 
portance ; without some such intercourse it would be impossible for them to 
communicate with the Court. The Sheriff says that he only spoke to them 
“when they wanted something.” If the deputy Sheriff was intoxicated 
while in the discharge of his duty, as is alleged in the brief of the defendant’s 
counsel, which, however, can hardly be said to be proved, it would furnish a 
good reason for his dismissal from office, but could, in no manner, invalidate the 
verdict of a jury, unless it were shown that the verdict was in some way affec- 
ted by his misconduct, which is not the case. But we consider it settled, after 
a careful and elaborate investigation of the question made by our predecessors, 
that this Court has no power under the provisions of the Constitution, to en- 
quire whether the discretion of a Court in refusing a new trial in a criminal 
case, on the ground of the misconduct of the jury, was properly exercised. 
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State v. Brette, 6 An. p. 657; State v. Hunt, 4 An. and 488. “The Constitu- 
tion in limiting the jurisdiction of this Court in criminal cases to questions of 
law alone, by its terms, excluded all cognizance of questions of fact.” In 


Hornsby’s case as also in that of Dismond, to which we have been referred by the. 


defendant's counsel, the separation of the jury was admitted. In the case at 
bar the fact is expressly denied. We perceive no error to the prejudice-of the 


defendant in the ruling of the Court as shown by the bills of exceptions taken - 


on the trial of the rule for a new trial, and as no reference has been made to 
them in the brief of the defendant’s counsel, we presume they are abandoned. 
It is ordered that the judgment be affirmed with costs. 





S. W. Oakey v. J. S. Corry. 


The assignee of a petitioner to the Federal Court of Mississippi for the benefit of the bankrupt Act 
of 1841, may, under the orders and directions of that Court, sell lands situated in Louisiana. 

The registry of sales and mortgages will give public notice, although the proof on which the record- 
er admits the registry, be informal. 


PPEAL from the District Court of Claiborne, Drew, J. 
McGuire & Ray and Jones, for plaintiff. Lgan, for Styles and Wife, 
Warrantors. 

Voorntrs, J. This is a petitory action for the recovery of certain tracts of 
land described in the plaintiff’s petition. 

The defendant pleaded the general issue, and the prescription of ou years 
under a title translative of property, averring that he purchased the property 
in dispute from James M. Morrow, whom he called in warranty. Morrow ad- 
mitted the alleged transfer, and averred that he acquired his title by purchase 
from David M. Styles and Wife, Eliza M. McBeth, of Mississippi, whom he 
also called in warranty. Styles and Wife adopted the defense set up by the de- 
fendant, Corry, in his answer to the plaintiff’s petition, but made no disclosure 
of the source from which they derived their title. 

There was judgment in favor of the plaintiff recognizing his title to the un- 
divided half of the land in dispute, but allowing to the defendant the value of 
his improvements, after deducting the rents, and in favor of the defendant 
against his warrantor, Morrow, and also in favor of the latter against his war- 
rantors, Styles and Wife. The defendant and warrantors have appealed. 


On the 28th of March, 1842, Daniel McDougall filed a petition in the Uni- 


ted States Court for the southern District of Mississippi, to be declared a bank- 
rupt, under the Act of Congress entitled, ‘“‘ An Act to establish a uniform sys- 
tem of bankruptcy throughout the United States,” approved August 19th, 1841, 
and was accordingly so declared. Among the property surrendered to his 
creditors, as appears from an extract from the schedule filed with his petition, 
was the following : 

‘“‘ The undivided half of the following described lands, to-wit: West half of 
section No. 10, township No. 21, range No. 6 West, containing 315 95-100 acres. 
Section No. 9, township No. 21, range No. 6 West, containing 640 44-100 acres, 
lying and being in the State of Louisiana.” 

On the 14th February, 1844, F S. Hunt, general assignee in bankruptey 


for that District, was authorized by an order of Court, “to sell the real estate 
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of Daniel McDougall, in Louisiana, in the city of Jackson, on giving thirty 
days notice by advertisement for that time in the Southern Reformer, published 
at Jackson.” A report of the assignee filed in the suit of the bankrupt, on the 
24th February, 1845, shows that the property thus described was accordingly 
sold, and the plaintiff as the highest bidder, became the purchaser for the 
price of $270. The assignee on the same day of the filing of the report, exe- 
cuted a deed of conveyance of the property to the plaintiff, a copy of which, 
a$ appears from the certificate of the parish Judge, was recorded in the parish 
of Claiborne, where the land in controversy is situated, on the 7th of July, 
1845, and which annexed to the plaintiff ’s bill of exceptions, we think, was im- 
properly ruled out by the District Judge, as it was legal evidence to show the 
registration. An admission appears of record showing that the courthouse, 
in the parish of Claiborne, and all the records, were destroyed by fire. That 
the title of McDougall, to the property surrendered by him, immediately vested 
by his bankruptcy in the assignee for the benefit of his creditors, is a proposi- 
tion which must be considered as undeniable. 

But it is objected that a bankrupt’s sale in one State, of lands lying in anoth- 
er, isa nullity. This objection appears to us untenable. The third section of 
the Act under which the sale in question was made, provides that the assignee 
shall have power to “sell, manage and dispose of the same (the property and 
effects) as could be done by the bankrupt, subject, however, to the orders and 
directions of the Court.” The question then presents itself, could the bank- 
rupt have made a valid transfer of his title in Mississippi to his lands lying in 
this State? If so, it is difficult to perceive why it could not be done by the 
assignee “subject to the orders and directions of the Court.” We are not 
aware of the existence of any law in our State which prohibits such an aliena- 
tion of property, and it does not appear to us to be in violation of the princi- 
ple announced in the case of McCormick v. Sullivan, 10th Wheat. 192, “ that 
the title and disposition of real property is exclasively subject to the lex loci 
rei sitae which alone prescribe the mode by which a title to it can pass from 
one person to another.” It is not unusual to see conveyances of real property 
in this State executed in other States; and yet the validity of such conveyances 
has never been questioned. In relation to the question as to the registry, we 
consider the rule settled in the case of NV. Hampton v. J. S. Morgan, 9 An. 
$65,-in which it was declded that “the object of registry, both of sales and 
mortgages, being to give notice to the public, the object is fulfilled, no matter 
whether the proof on which the recorder acts, was formal or informal.” The 
recorded copy and original deed of conveyance from the assignee to the plain- 
tiff are both in evidence and the correctness of the former as a copy from the 
original is not questioned. It follows, therefore, that the title of the bankrupt 
to the property in controversy was fully vested in the plaintiff on the 7th of 
July, 1845. The evidence shows that the defendant’s title to the same proper- 
ty is derived from Daniel McDougall, subsequent to his bankruptcy, by a con- 
veyance which he made of it to Styles and Wife on the 17th of May, 1851, for 
the price of $500. This deed recites: “ But I, the said McDougall, do not 
guarantee the title of said land against donations, alienations, actions or other 
incumbrances, and merely convey.such rights and titles as I now have to the 
same.” This deed was executed in Mississippi, where the vendees resided. 


The appellee has prayed in his answer for amendment of the judgment which 
decrees in favor of the defendant the recovery of $900 as “ one half of the 
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value of the lands, occasioned by, the improvements placed thereon ” by him. 
In this we are of opinion the judgment should be reformed. It is in favor of the 
plaintiff for the recovery of the “undivided half of the lands in controversy.” 
It is clear, therefore, that the parties by its effect being considered joint pro- 
prietors, must proceed to the partition of the property according to the rules 
prescribed by law. . 

It is, therefore, ordered and decreed thal the judgment of the District Court - 
be amended by rejecting the defendant’s demand for the value of his improvt- 
ments, reserving the same together with the claim for rent, against him to be 
adjusted in the partition of the property, and so amended that said judgment 
be affirmed with costs in both courts. 
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Same Case on a RE-HEARING. 


OORHIES, J. It is ordered that the judgment heretofore rendered in thi, 
cause be amended, and that there be judgment as in case of non-suit, 
against the warrantor, James M. Morrow, upon his demand against his war- 
rantors, Styles and Wife, for the value of the lands from which the defendant 
has been evicted by the judgment of the Court, and that said Morrow pay the 
costs of this appeal. 
It is further ordered, that in other respects, the said judgment remain undis- 
turbed. 





M. E. Howarp v. G. W. Coprey. 


An exception to the plaintiff’s second suit on the same cause of action, that the costs of the first suit 
had not been paid, will not be sustained where the suit had been dismissed on defendant’s excep- 
tion. Articles 492 and 586 C. P. do not apply to such a case. 

An exception to the wife’s action on the ground that she has not been authorized to sue by her hus- 
band, will not be sustained where the husband appears by counsel to signify his consent. It will 
be sufficient to produce the authority itself at any time before the trial upon the merits. C. P. 
$20, $21. 

Citation or notice to the heirs to continue a suit already brought against their deceased ancestor will 
suffice; the law does not require that a copy of the petition be served on them. ©. P. 120. The 
same rule applies to the case of an administrator. 

The gift of a slave by parol is valid by the laws of Mississippi. 

When the gift is to a minor, no formal act of acceptance is necessary. 


PPEAL from the District Court of Ouachita, R. W. Richardson, J. 
Garrett & Ludeling, and J. D. & Jno. McEnery, for plaintiff. * 0. H. 
Morrison, for defendant and appellant. 

Sporrorp, J. This is a petitory action fora slave. The plaintiff had judg- 
ment below, and the defendant appealed. 

The appellant claims to have a valid defence upon the merits. But he has 
so hedged it about with bills of exceptions, that it is difficult of approach. 

The plaintiff was met in limine with the objection that the costs of a former 
suit between the same parties for the same cause of action had not been paid, 
although that suit had been dismissed at his costs; but it was dismissed on the 
exception of the defendant, and was not discontinued or suffered to go by de- 
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fault. The Articles 492 and 536 of the Code of Practice have no application 
to the case, and the exception should have been overruled even without evi- 
dence of the payment of the costs. 

2. The plaintiff's husband appeared by counsel to signify his authorization of 
the suit, and the exception on the ground of want of authority was properly 
overruled. It is sufficient if the authority be obtained and produced at any 
time before the trial upon the merits. C. P. 320, 321. 

8. It is immaterial whether the bill of exception to the competency of Me- 
Enery, as a witness, was well taken or not. 3 

4. The exception filed by the administratrix and tutrix of the minor heir of 
Copley, that she was not bound to answer until served with a copy of the peti- 
tion, and that the suit abated by her husband’s death, is untenable. The Code 
of Practice only requires a mere citation or notice to the heirs to continue a 
suit already brought against their deceased ancestor. C. P. 120. The same 
rule has been held to apply to the casé of anadministrator. Smith v. Nicholson, 
6 Ann. 705. 

5. Most of the depositions offered by the plaintiff in this cause, were taken 
under commissions, issued in the former suit between the same parties and for 
the same demand. It seems that the defendant who was an attorney at law 
and a Judge, anticipated that he should throw that suit out of Court upon an 
exception. Accordingly when served with copies of the interrogatories, he 
prefaced his cross-interrogatories with a protest that no action was pending in 
Court against him which could be maintained, and reserved all his rights in 
that behalf. As we have already seen, the suit was dissmissed upon an excep- 
tion, but the testimony taken therein contradictorily with Copley himself was 
offered in the present suit, and this forms the subject of another bill of excep- 
tions. The objection is, “that at the time the interrogatories were crossed 
there was no legal suit pending in Court.” We do not perceive its force ; there 
was a suit pending, and its subsequent dismissal could not retroact so as to des- 
troy the testimony taken in it. No objection was made on the ground that the 
evidence was not taken in this suit. 

6. The District Judge wisely exercised his discretion in refusing the amend- 
ed answer offered by the counsel of the administratrix. Besides the circum- 
stances tending to show that it was offered for delay, it altered the substance of 
the defence. 

7. Neither did the Judge err in requiring the defendant’s present counsel to 
answer the questions put to him, touching the admissions of Copley in his life- 
time, there being no evidence that those admissions were made to him in the 
capacity of Copley’s counsel, or were, in any respect, privileged communi- 
cations. 

8. The proceedings touching the sale of the property of Copley by his ad- 
ministratrix were inadmissible under the pleadings. They could only have 
been offered under the amended answer, which we have determined was prop- 
erly rejected. 

9. The answer closed with a prayer for a trial by jury, and in his brief the 
appellant complains that it was erroneously disallowed. But not only is there 
no bill of exceptions upon this subject amongst the abounding stores of the 
record, but there is an entry that the jury was waived. 

10. The plaintiff's minority until about the time of the institution of the 
suit, suspended prescription, and that plea cannot avail the defendant. 
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At longth we reach the merits. 

The suit was filed in May, 1850. The plaintiff, a married woman, about 
twenty-one years of age, claimed to be owner of the slave Jim, then aged about 
fourteen years, by virtue of a donation made to her in Mississippi many years 
ago, by her father, Wm. 7. Day, and one Sam’l. Y. Bugg. 

The boy’s mother died when he was an infant; she belonged to Sam’? Y. 
Bugg and Wm. T. Day, the father of the plaintiff; of course they were the 
co-proprietors of her issue. 

During the minority of the plaintiff, they agreed with each other, to give the 
boy in controversy to her. It is established by the evidence of several wit- 
nesses whom the District Judge believed, that an oral agreement of this kind 
was entered into in Mississippi by the co-proprietors of the boy shortly after the 
death of his mother ; that it was consummated thereby a delivery of posses- 
sion, @ possession as owner, which continued several years without contradic- 
tion, the boy being known and spoken of as the plaintiff’s property ; that after 
the death of Day, Bugg, one of the donors, decoyed the slave across the river 
to the Louisiana side, and sold him, or his pretended interest in him, for the 
sum of $150, to G. W. Copley, who was acting as attorney for the curator of 
the succession of Wm. 7. Day, opened in Louisiana, and who had previously 
been counsel for the absent heirs, of whom the plaintiff was one. 

There is strong reason to believe that Copley had full notice of the plaintiff's 
rights before he bought. 

The gift of a slave by parol is valid by the laws of Mississippi. 

When the gift is to a minor, no formal act of acceptance is necessary on be- 
half of the minor. 

The continued possession of the boy by the plaintiff, or by her friends in her 
name, and her claim under the donation, prosecuted since she has become of 
age, sufficiently indicate her acceptance of the gift. 

With the District Judge we are satisfied of the identity of the slave claimed 
by both parties. 

The plaintiff has asked an amendment of the judgment, allowing hire from the 


"year 1841, when Copley took possession. Although he was not a possessor in 


good faith, yet the value of the services of the slave since that time are not 
proved ; and, considering his youth, we cannot presume that they were suffi- 
ciently valuable to justify us in increasing the sum awarded by the District 
Judge. Judgment affirmed. 





E. Smon v. P. Reywav. 


An admission that F. P., if present, would swear that he was appointed administrator of A.’s sueces- 
sion in September or October, 1848, is not proof that F. P. was the duly qualified and acting ad- 
ministrator on the 4th November, 1848. 

A demand made at the domicil of the deceased drawer, of his widow, is good to bind the endorser. 


PPEAL from the District Court of Monroe, R. W. Richardson, J. 
The following testimony was given as to the demand of payment of the 
note sued on : P 
“Payment of the notes was demanded at maturity, and notice was given to 
the endorsers, demand was made on the widow of the drawer at his domicil 
by my deputy, &., &e. 
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McGuire & Ray, for plaintiffs. Baker, for defendant and appellant. 


Feliz Percy, the administrator of John Fink, was the person of whom the 
demand should have been made and not the widow, and the following elementa 
authorities and decisions are relied agen: Bailey on Bills, 219; Chitty on Bi 
889; Story on Bills, p. 279, § 346; Story on Promissory Notes, p. 286, § 241, 


t 253; 3 Peters, 87; 7 Peters, 287; 7 Martin, 8366; 7 L. 495, Toby v. Maurian. 
‘ It is true that this Court has once decided that “where the maker of the 
q note is dead on the day it is due and payable, and an administrator is appoint- 


ed, it is unnecessary to make a demand on him, in order to charge the endorser, 
because he is not authorized to pay any claim against the estate until after the 
expiration of a certain time,” 10 L. 366. This decision is based upon a deci- 
sion of the Supreme Court of Massachusetts, Hall v. Burr, 12 M. R. 86. That 
Court held that when the legal representative of an estate is prohibited by law 
from paying any claim against it until after_the expiration of a twelve-month, 
no demand need be made on him in order to charge the endorser. A reference 
to that case will convince us that there were some collateral facts connected 
with it, which might excuse the proof of demand on the administrator, as it was 
shown that his agent frequently visited the counting-room of the maker, and 
was generally informed of the condition of the estate. The decision was made 
in 1815, and the Court express some doubt whether the principles which 
govern bills of exchange are applicable to promissory notes ; those doubts have 
long since become certainties. 
udge Story, in his work on promissory notes, after stating the substance of 
the decision of the Massachusetts case, remarks: “But, quere, if this bea 
satisfactory reason—in the first place, the executor or administrator mi if 
he had ample assets, pay the note to avoid the running of interest, and, in the 
next place, the contract of the endorser is conditional, that he will pay the 
note, if duly presented and not paid at its maturity. The fact, that it may not, 
or will not be paid by the maker at its maturity, does not, in other cases dis- 
pense with the obligation implied by law, on the part of the holder, to make 
due presentment. hy should it, in the case of the death of the party? The 
= French law is against the Massachusetts decision, Pothier de Charge. N. 146.” 
Story on Promissory Notes, p. 298, note 4 to § 253. The same observations 
are applicable to the Landry case: 10 L. 486. We think that the collaterate 
facts had great weight with the Court in the formations of the opinion in each 
case, and that neither of them can be maintained on principal. The French 
and English laws are ceincident upon the necessity of a due presentment and 
demand of payment, in case of the death of the maker, and in such a case, 
the protest for non-payment must still be made: Story on Promissory Notes, 
p. 298 -9. ; 


Srorrorp, J. We do not think the plaintiff's admission that Feliz Percy, 
if present, would swear that he was appointed administrator of the maker’s 
succession in September or October, 1848, is sufficient proof that he was the 
duly qualified and acting administrator on the 4th November, 1848, the day of 
the demand. 

Even were it so, the decision relied upon by the appellant’s counsel, Zoby v. 
Maurion, 7 L. 495, is not applicable to the facts of the present case. 

The case of Landry v. Stansbury, 10 L. 486, is an authority directly in sup- 
port of the judgment appealed from. 

The demand was made at the domicil of the deceased, of his widow, who 
answered that the same could not be paid at present. 

The Judgment affirmed with costs. 
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J. Garrett v. F. Oniver, et al. 


An appeal will lie from an interlocutory order which works an irreparable injury. 
The defendant in a possessory action cannot call his vendor in warranty. 


PPEAL from the District Court of the parish of Catahoula, Barry, J. 
Taliaferro, for plaintiff and appellant. Mayo, for defendants. Crawford, 
for warrantor. 

Voorntrs, J. This is a possessory action. The plaintiff alleges that he was 
in the actual and peaceable possession as owner of a certain tract of land des- 
cribed in his petition, from the early part of the year 1850, until the last of 
May, 1858, when the defendants, by fraud and collusion, usurped possession, 
and have since continued to retain the same illegally from him. He therefore 
prays that they may be condemned to restore to him his said possession, and 
* also to pay him the sum of $1000 as damages for their tortious and illegal acts. 

The defendant Oliver, after pleading a general denial, avers that he pur- 
chased the land in controversy from D. P. Calhoun, on the 5th of August, 
1852, and has been ever since in the actual possession thereof. He therefore 
prays that his vendor may be called in warranty. The other defendant avers 
that he has been in the peaceable ard uninterrupted possession of this land for 
more than twelve months preceding the institution of this suit, and pleads the 
prescription of one year in bar of the action. 

The plaintiff filed a motion to strike out of the defendant Uliver’s answer his 
call in warranty. The motion was overruled and the cause continued to cite 
the warrantor. From this order the plaintiff appealed, but aftcrwards aban- 
doned his appeal. At the next term of the court, Calhoun filed his answer 
avering that he had had possession long anterior to the plaintiff, and prayed 
that his vendor might also be called in warranty. ‘The plaintiff again resorted 
to a motion to strike out from Calhoun’s answer his call in warranty. This 
motion was overruled and the cause ordered to be continued for the purpose of 
citing Sarah A. Garrett in warranty. The plaintiff then filed a bill of excep- 
tions, on the ground that the order would produce a vexatious delay, and took 
the present appeal from said judgment or order. 

A motion has been filed by one of the appellees for the dismissal of the ap- 
peal, on several grounds which may be considered as substantially embraced in 
one in which it is urged, “that the judgment is rot a judgment that operates 
an irreparable injury or any judgment that can be appealed from, it being 
merely a judgment or order of the court overruling a motion to strike out that 
part of the defendant Calhown’s answer which prayed leave to cite Mrs. Gar- 
rett in warranty.” The right to appeal from an interlocutory judgment in 
cases where it may work an irreparable injury to a party, has been repeatedly 
recognized by our predecessors. 3 R. 103; 11 ibid, 451. What may be view- 
ed as an irreparable injury must necessarily depend upon the effect such order 
or judgment is calculated to produce on the rights of the party by the intro- 
duction of matter foreign to the proper issue. We take it as a well settled 
rule, in possessory actions, the inquiry must be confined to the single question, 
whether the plaintiff was the actual possessor and has been disturbed by the 
defendant or not. The examination of titles being expressly excluded in this 
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action, except for certain purposes, it follows therefore that a call in warranty, 
under the circumstances disclosed in this case, must be considered as improper 
and productive of delay in the administration of justice. Allowing the party 
in this case the right to call his vendor in warranty, and consequently extend- 
ing it to every subsequent vendor called in warranty,, would, in our opinion, 
have the effect of procrastinating the plaintiff’s suit to an indefinite period, and 
of creating vexatious costs and delays, by the introduction of matter foreign 
to the issue. Hence the ordef may be considered as productive of an irrepara- 
ble injury to the appellant. It appears to us the present case can hardly be 
distinguished in principle from that of Duplessis v. Lastrapes, 11 R., 451. See 
also Thomas v. Baillo, 7 L. R., pp. 414 and 416. We are therefore of opinion 
the plaintiff’s motion should have prevailed. 

It is therefore ordered and decreed, that the order authorizing D. P. Cal- 
houn to call Sarah A. Garrett in warranty, be rescinded and set aside, and 
that the case be remanded for further proceedings according to law, the appel- 
lees to pay the costs of this appeal. 

Merrick, C. J. Without expressing an opinion upon the question whether 
in the case where a defendant had acquired his possession by virtue of a title 
within the year, he might not call his vendor in warranty to maintain him in 
possession, I concur in the decision of my colleagues on the ground that the 
defendant shows by his answer that he acquired his possession from his vendor 
more than one year previous to the institution of the suit. If the defendant 
has the possession which he alleges, it is a bar to the plaintiff’s action. If he 
has voluntarily surrendered that possession or lost it by his negligence, it is his 
own fault, and no attempt to regain it by taking illegal or forcible possession 
would entitle him to call upon his vendor in this action. 

Lea, J. I concur in the decree rendered in this case, but prefer to rest my 
opinion upon the ground above stated by Chief Justice Merrick, . 





Succession or Taytor, on Opposition to an Account. 


The Act of March 17th, 1852, “ To provide a homestead for the widow and children of deceased per- 
sons,” does not protect the property of the succession from creditors, whose claims existed prior 
to the passage of the act. 


PPEAL from the District Court of Ouachita, R. W. Richardson, J. 
McGuire & Ray, for plaintiffs. Garrett, for opponent and appellant. 
Morrison, pro se. 

Merrick, C. J. This case presents a question as to the construction of the 
Act of the Legislature, approved March 17th, 1852, and entitled “an Act to 
provide a homestead for the widows and children of deceased persons.” 

The fund in contest proposed to be distributed, arises from the sale of prop- 
erty owned and possessed by the intestate, prior to the passage of the act. 

The widow, who is administratrix of the succession, proposes to distribute 
one thousand dollars of said fund to herself and the minor children, in virtue 
of this act of the Legislature. If her claim is allowed, it leaves $26 15 to be 
distributed to the mortgage creditor, and leaves the balance of his claim and 
the claims of the other opposers, some partly and others entirely, unpaid. 

The Judge @ quo allowed the claim of the widow and heirs, and the oppo- 
nents have appealed. 
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They contend that the judgment of the lower court is erroneous, inasmuch 
as their debts existed prior to the passage of the law, and the statute taking 
from them all remedy, is unconstitutional and void. 

The statue provides as follows, viz: Section 1. “Whenever the widow and 
minor children of a deceased person, shall be left in necessitous circumstances, 
and not possess, in their own right, property to the amount of one thousand 
dollars, the widow or the legal representatives of the children shall be entitled 
to demand and receive from the succession of their deceased father or husband» 
a sum, which added to the amount of property owned by them, or either of 
them, in their own right, will make up the sum of one thousand dollars, and 
which said amount shall be paid in preference to all other debts except 
those for the vendor’s privilege and expenses incurred in selling property.” 

Sec. 2. “ The surviving widow shall have and enjoy the usufruct-of the 
money so received from her deceased husband's succession during her widow- 
hood, afterwards to vest in and belong to the children or other descendants of 
said deceased.” 

We think the question presented to us under this statute, is one of construc- 
tion, and does not of necessity involve a question of the constitutionality or 
unconstitutionality of the act. Did the Legislature intend to give the widow 
or heirs this one thousand dollars to the detriment of the right of creditors 
existing prior to the passage of the act? We think not, and will mention a 
few of the considerations which lead us to this conclusion. 

I. In many, if not all of the parishes of the State, there were, at the time 
of the passage of the act, a great number of small estates, which were held 
by the mere sufferance of the creditors, who were willing to leave the debtor 
in the undisturbed possession of property, bought mediately or immediately 
with means furnished by themselves, trusting to the law as it then stood for 
reimbursement, out of the property of their debtor. 

In reference to these small estates, one thousand dollars is a large sum, and 
if taken out of them would, in all instances, greatly reduce, and in some 
instances entirely absorb them. To construe the statute, therefore, in such a 
manner as to deprive these creditors of their claims upon the property of the 
deceased, would be to declare that we believe the Legislature intended to legis- 
late away the rights of one class of persons and bestow them upon another; 
an injustice which we cannot suppose fora moment the Legislature intended 
to commit. 

II. By Article 3150 of the Civil Code, it is declared, that the “ property of 
the debtor is the common pledge of his creditors, and the proceeds of its 
gale must be distributed among them ratably, unless there exists among the 
eredjtors some lawful causes of preference.” This was the law under which 
the rights of three of the opposers were acquired. We do not think this Arti- 
cle of the Code a mere idle recognition of an equitable principle not intended 
to give the creditor any positive right to the property of his debtor. On the 
contrary, we think the whole of our legislation recognizes such an interest of 
the creditor in the property of the debtor, as to give to the creditor the right 
to. watch over this common pledge, and prevent the debtor himself from frau- 
dulently parting with it. Such are the provisions of the Civil Code, traced in 
relation to the revocatory action. Such, also, is the nature of the rights of a 
creditor over the surrendered estate of his debtor, and over the property of the 
succession on which he has a claim under administration. We think, there- 
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fore, had the Legislature intended to take from the creditor this recognized Svcceasiox or 


right of pledge, it would have expressly so declared. 

III. It is a well settled rule of construction consecrated also by Article 8 of 
the Civil Code, that “a law can only prescribe for the future; it can have no 
retrospective operation, nor can it impair the obligation of contracts.” Had 
this Article of the Code been re-enacted with the above recited statute, we 
suppose it would hardly be contended that the statute could be so construed as 
to act upon the past and to deprive the creditors of the rights (which then 
belonged to them) over the property of their debtor. The article being unre- 
pealed, can hardly have less force than if re-enacted with the statute. We 
think it is a safe rule of construction, and one which should be applied to the 
particular case before us. 

Proceeding, therefore, to give effect to these views, we find that the judg- 
ment of the lower court must be reversed as to the sum of one thousand dol- 
lars decreed to the widow and heirs, which must be distributed as follows, 
viz : 


To Fenetta Newman, wife of David Haslay, - + - + $192 50 
To J. P. Crosby & Co., in addition to the amount allowed them out 

of the proceeds of the crops, - - - - - - 54 05 
To Williams, Phillips & Co. in addition tothe amount allowed them 

outof thecrops, - + + + - = eo) eke 87 07 


Residue of said $1000, to the said widow and heirs, viz: - - 716 88 

The claims of 0. H. Morrison and Isaac Collins do not clearly appear to 
have existed prior to the act of 1852. Neither is the claim of Williams, Phil- 
lips & Co. for commissions, satisfactorily established. As the administratrix 
has not appealed, we do not think the judgment can be amended in favor of 
Norwood, himself an appellee. 

It is therefore ordered, adjudged and decreed, by the court, that so much of 
the judgment of the lower court as decrees to the said Elizabeth Taylor and 
the minor heirs of John Taylor, deceased, the sum of one thousand dollars, 
be avoided and reversed ; and now proceeding to pronounce such judgment as 
should have been rendered by the lower court in this respect: It is ordered, 
adjudged and decreed, by the court, that the said opposition of Fenetta New- 
man, wife of Haslay, be sustained; and that the said administratrix pay and 
distribute to her, the said Fenetta Newman, the sum of one hundred and nine- 
ty-two dollars and fifty cents, and that the opposition of J. P. Crosby & Oo. 
and Williams, Phillips & Co. be also sustained, and that said administratrix, 
in addition to the proportion of the proceeds of the cotton already allowed 
said J. P. Orosby & Co. by the decree of the lower court, do allow and pay 
them, said J. P. Crosby & Co., the sum of thirty-seven dollars and seven cents ; 
that said administratrix also pay to said Williams, Phillips & Co., in addition 
to the proportion of $455 29, the proceeds of the cotton crop allowed them by 
said decree of the lower court, the further sum of fifty-four dollars and five 
cents. And it is further ordered, that the said judgment of the lower court 
be in all other respects affirmed, said widow and heirs being allowed the resi- 
due of said sum of one thousand dollars, after making the payments herein 
decreed. And it is further ordered, adjudged and decreed, that the costs of 
the appeal be equally divided between and paid by Charles H. Morrison, Isaac 
Collins, and Elizabeth Taylor, individually and representing the minor heirs 
of John Taylor, deceased. 


TaYLor. 
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Brooks v. Porrter. 


The counsel in a cause made the following agreement, which was entered upon the record: “Itis 
agreed by counsel for plaintiffand defendant in this case, that if the final judgment which may 
be rendered in the case of Jehéel Brooks v. Samuel Norris, No. 263, shall be in favor of the 
plaintiff in that case, a judgment shall be rendered in his favor in this, and if the judgment on a 
final hearing in that case (No. 268) should be in favor of defendant in that suit, a final judgment 
shall be'rendered in favor of defendant, A. Poirier, in thiscase.’2 The Court being of opinion that 
plaintiff had notice of the agreement, Weld: that his silence for eight years, during which time 
the suit against Norris was pending, am >unted to a ratification of the agreement of counsel. 


PPEAL from the District Court of Caddo, Drew, J. 
Crane & B. J. Sage, for plaintiff and appellant. Laud, for defendant. 

Bucnanas, J. (Sporrorp, J. recusing himself.) On the 9th May, 1848, 
this case being fixed for trial on that day, the following agreement was made 
in open Court and entered upon the minutes: 

“It is agreed by the counsel for plaintiff and defendant in this case, that if 
the final judgment which may be rendered in the case of Jehiel Brooks v. Sam- 
uel Norris, No, 263, shall be in favor of the plaintiffin that case,a judgment 
shall be rendered in his favor in this, and if the judgment on a final hearing in 
that case, (No. 263,) should be in favor of defendant in that suit, a final judg- 
ment shall be rendered in favor of defendant, A. Poirier, in this case.” 

At the same term of the Court at which this agreement was made, the 
case of Brooks v. Norris, therein mentioned, was tried before a jury anda 
verdict and judgment were entered up, in favor of defendant; from which an 
appeal being taken by plaintiff, the judgment was affirmed by the Supreme 
Court of the State at the October term, 1843, (6 Rob. 176). A writ of error 
was sued out to the Supreme Court of the United States in 1848, which was 
dismissed at the December term 1850. 11 Howard 204. In April, 1851, plain- 
tiff by counsel, moved the District Court of Caddo, to reinstate the present case 
upon the trial docket, in answer to which rule, the defendant pleaded the 
agreement of the 9th May, 1843, and moved for judgment upon that agreement, 
there being final judgment for defendant in the case of Brooks v. Norris. 
These cross rules were submitted to the District Judge, who overruled the 
application to reinstate, and ordered judgment to be entered up for defendant. 
The plaintiff appeals. 

The sole question to be decided is the authority of the attorneys of plaintiff, 
Messrs. Morse & Roysdon, to make the agreement of the 9th May, 1843. 

The fact of Messrs. Morse & Roysdon being the attorneys at law of plaintiff 
in this action, not only results from the record, in which the petition is signed 
by them; but the plaintiff has given in evidence a written contract, passed be- 
fore a Notary Public, fixing the terms of the compensation of those gentlemen 
for their professional services, and binding them to prosecute all petitory ac- 
tions for lands claimed by plaintiff to eviction of the parties in possession. 
This is one of those petitory actions, as was also that against Samuel Norris, 
and the terms of the bargain between plaintiff and Morse & Roysdon are such 
as to give them an interest in the event of the suit. A comparison of the plead- 
ings (petition and answer) in this case and in that of Brooks v. Norris, shows 
them to be word for word the same, with the exception of the name of defen- 
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dant, Under these circumstances there was nothing surprising in the fact of 
the counsel engaged in the two suits, having agreed that the judgment in one 
should decide both. Neither was there any thing injurious or prejudicial to 
plaintiffin such an arrangement. The silence of the plaintiff during eight years 
would be viewed as conclusive evidence of his acquiescence in the agreement 
made by his counsel, and by which further proceedings in this suit were sus- 
pended until the final judgment in the suit vs. Norris, which in fact only took 
place about eight years after the agreement; but the plaintiff has put on file, 
as the basis of his motion to reinstate the cause, an affidavit made by him before 
a Justice of the Peace in the District of Columbia, in which he not only de- 
clares that he never gave to Morse & Roysdon authority to make the agreement 
of the 9th May, 1848, but seeks to convey the impression that he was ignorant 
of the existence of such an agreement until about the date of the affidavit. 
The affidavit commences by stating that affiant’s “attention has been called 
by his present counsel in this cause and agent and attorney in fact, Bernard J. 
Sage, to a written agreement” &c., a form of expression which indicates that the 
information was very recent. Yet there are other expressions in the affidavit 
which are scarcely consistent with this idea. Affiant says, for example, “that 
for a long time he supposed the aforesaid suits had been continued from time to 
time on the delay docket of the said District Court of the parish of Caddo, 
awaiting the issue of the suit of Brooks v. Norris, when he was surprised by 
the intelligence that such an agreement had been made.” In reading this, the 
enquiry forces itself upon us: How did the affiant come to suppose that this 
case was awaiting the issue of the suit of Brooks v. Norris, unless he had infor- 
mation of the agreement of counsel of the 9th May, 1843? The studied vague- 
ness of the affidavit in relation to this most essential point of the time of 
affiant’s having acquired knowledge of the agreement made by his counsel, is ta 
be construed against him. We learn by the report of the case of Brooks v, 
Norris, in 11 Howard, that Mr. Sage, whose name is mentioned in the affidavit, 
was plaintiff’s counsel in October, 1848, when the writ of error was granted by: 
Chief Justice Zuatis, It also appears fram Mr, Sage's testimony, that plaintiff 
was » resident of Louisiana until 1845, and was in this State in the winters of 
1845, '46, °47 and '48, It cannot be admitted without his positive oath of the 
fact, that he was ignorant during all this long period of what had been done 
in his land suits in Caddo District Court, 

It appears to us, in the absence of such positive oath, a decisive indication of 
the plaintiff's approval of the agreement entered into by his counsel, in May, 
1848, that he never instructed his new counsel, in the interval, between the 
taking of the writ of error in October 1848, and ita decision in December term, 
of 1850, to move in the present suit in the District Court of Caddo, 

This implied ratification of the acts of plaintiff's counsel, relieves us of the 
necessity of discussing the question of the general authority of attorneys at 
law. 

It is therefore adjudged and decreed that the judgment of the District Court 
be affirmed with costs. 
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J. H. Divgerave, for the use, &c. v. Vicxspurc, Texas anp SHreve- 
port Rartroap Company. 


The election of a Secretary pro tem. anda resolution that “he shall receive the same salary as is now 
allowed the Secretary, and shall remain in office until further proceedings,” and a resolution also, 
“that the salary of the (former) Secretary be and is suspended from the present time, until the 
further order of the Board of Directors,” amount to a removal of the Secretary. 

The authority given by the charter to the Vicksburg, Texas and Shreveport Railroad Company to 
remove their Secretary at their discretion, is the law between the Company and their Secretary. 
The tenure of the Secretary’s office is at the discretion of the Company—his employers—and his 
case is taken out of the general law in relation to the hiring of labor or industry. 

It is a sufficient advertisement ef calls for stock, under the 8d Sect. of the Charter of the Vicks- 
burg, Texas and Shreveport Railroad Company, if it be published in the town where the subscriber 
reside. & 

Calls for stock under the Charter, payable respectively, the 1st March, 1854, the Ist December, 1854, 
and the 1st March, 1855, make but two calls within twelve months. The term of twelve successive 
months, commencing the ist March, 1854, was completed on the 28th of February, 1855. 


PPEAL from the District Court of Monroe, Barry, J. 
Ludeling, for plaintiff and appellant. Morrison and McGuire & Ray, 
for defendant. 

Bucnanay, J. The plaintiff was appointed on the 25th January, 18538, by 
the Board of Directors of the Railroad Company, defendant herein, Secretary 
of the Company. It is admitted by the answer, that the compensation of plain- 
tiff as Secretary, was to be one thousand dollars per annum. 

On the 3d May, 1853, the plaintiff being absent, the Board of Directors ap- 
pointed a Secretary pro tem. to take charge of the books, do all the writing, 
and attend to all the duties incumbent on the Secretary. And, at the same 
meeting, it was resolved by the Board that the Secretary thus elected pro tem. 
** shall receive the same salary as is now allowed the Secretary, and shall re- 
main in office until further proceedings.” 

And it was further resolved “that the salary of the Secretary be and is 
hereby suspended from the present time, until the further order of the Board 
of Directors.” 

The present action was brought on the 21st November, 1853, for salary at the 
rate of $1,000 per annum, from the 25th January, 1853, to November 2d, 
1853, being the sum of $770 83-100. 

The answer of defendants correctly treats the resolutions of May 3d, 1853, 
as tantamount to a removal of plaintiff from the office of Secetary of the Rail- 
road Company ; and denies the obligation to pay plaintiff a salary for a longer 
period. > 

Defendants rely upon the 22d Section of their original articles of incor- 
poration (Session Acts 1853, p. 187,) which provides that the Board of Direc- 
tors shall have authority to remove their Secretary at their discretion. 

This Section must be considered as the law between the parties, and takes 
the case out of the general law in relation to the hiring of labor or industry. 
The tenure of the office of plaintiff was at the discretion of defendants, his 
employers. 

We doubt the right of the Courts to control or review this discretionary 
power of the Board of Directors; except it be, in the form of an action of 
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damages, and that only when the removal has been accompanied with | circum- Dameeers 
stances injurious to the feelings, or derogatory to the reputation, of the officer Suneveroat R. R. 
removed. The District Court has decided correctly, in restricting plaintiff's 

claim for salary to the date of his removal from office. 

We have next to enquire into the correctness of the allowance of the amount 
claimed in compensation. The defendant plead a reconventional demand for 
subscription for stock due by plaintiff. The plaintiff contends that by the 
terms of the Charter of the Company, Section 3d (Acts 1853, page 183,) the 
calls upon stockholders for payment of instalments of stock ought to have been 
preceded by certain advertisements in the public papers, which are not proved 
to have been made in the present case; and he also contends, that the provi- 
sion of the Section, that not more than two calls for payment’of capital stock 
shall be made in any successive twelve months, has been violated in this in- 
stance. 

As to the advertisement of calls for stagk, we consider that the object of 
publishing such calls in the newspapers, was to give notice to the stockholders. 
The plaintiff is a resident of Monroe; and the publication of the call in the 
Monroe newspaper, which is proved, was sufficient notice to him. We cannot 
see how he can have been injured by the omission to publish the call in Vicks- 
burg or Shreveport, supposing there was such an omission; which is not 
proved. 

It is a mistake to consider the calls for stock payable, respectively, the 
ist March, 1854, the 1st December, 1854, and the 1st March, 1855, to be more 
than two calls within twelve months. The term: of twelve successive months, 
commencing the Ist March, 1854, was completed on the 28th February, 1855. 

An intervention has been filed by a party to whom the plaintiff has trans- 
ferred his claim against the Company since this suit was brought. We find no 
error in the judgment dismissing this intervention. 

Judgment affirmed with costs. 


Joun Beut v. C. C. Hearne, et als. 


A patent issued in the name of James Bell, in 1844, and was forwarded to the Land Office at Natch - 
itoches, where it remained until 1849. It was then delivered to one R. T. N. by whom it was for- 
warded to John Bell, at Washington City. It was then cancelled, and a patent for the same 
land issued in the name of John Bell. Held: that under the evidence, the patent of James Bell, 
under whom the defendants hold, must prevail against John Bell. Held: also, that the plaintiff 
by his own act, having put it beyond the power of the defendants to produce the patent, parol evi- 
dence was admissible to sustain the defendant’s pretensions under the patent of James Bell. 

The moment that a patent has passed the great seal, it is beyond the power of the General Govern- 
ment, Itmay be avoided and annulled for mistake or fraud, but the question, so far as it concerns 
a citizen of the State, must be solved by our Courts. 


. PPEAL. from the District Court of Caddo, Laud, J. 

R. G. Harper & B. L. Hodge, for plaintiffand appellant. Crain & Nutt, 
for defendants. 

Vooonms,.J. The plaintiff claims the ownership of the west half and south 
east quarter of section nine, in township eighteen, of range sixteen, in the 
district of lands-subject to sale at Natchitoches, Louisiana, under a patent from 
the United States,. dated 22d January, 1850. He alleged that the defendants, 
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Columbus 0. Hearne, Samuel H. Dockery, and Samuel R. Hearne, have illegal- 
ly taken possession of said land, and refuse to give up the same to his damage 
$1,000, which he claims, and also prays to be declared the legal owner of said 
property, and the defendants decreed to deliver the same to him. 

The answer of Dockery contains a general denial and an averment, that he 
and Alfred Dockery purchased from Columbus C. Hearne, on the 8th of Janu- 
ary, 1848, the north-west quarter of section nine, in township eighteen, of 
range sixteen, being a portion of the land claimed by plaintiff, on which he has 
put permanent improvements of the value of $100, which he claims as a bona 
Jide possessor, in case of eviction. 

Columbus C. Hearne, in his answer avers, that his title to the land in contro- 
versy is derived from James Bell, the immediate purchaser from the United 
States; that Robert Smith acquired the title of the latter at a Sheriff’s sale, un- 
der an execution issued on a judgment in favor of St. John, Fabre & Co. against 
said Bell, and conveyed the same te John N. Howell and Cadwalder Davis, his 
vendors, whom he has called in warranty. 

In his answer, Robert Smith, the purchaser under the Sheriff’s sale, avers that 
James Bell, from whom he derived his title, was the legal owner of the land in 
controversy. He also pleads the prescription of ten years. 

It appears from the evidence that the plaintiff and his brother, James Bell 
purchased the land in dispute from the United States on the same day, the 3d 
of July, 1839, and that patent certificates were issued in their respective names 
by the register of the land office at Natchitoches, Louisiana, bearing the same 
date and the same number. On the 8d of April, 1841, this land was seized 
and sold at Sheriff’s sale, as the property of James Bell, under an execution 
issued on a judgment against him in favor of St. John, Fabre'& Co., and Robert 
Smith became the purchaser thereof. It appears that James Bell, then a resi- 
dent of this State, pointed out this land for seizure. 

On the 10th of July, 1844, a patent-was issued in the name of James Bell, 
and forwarded to the land office at Natchitoches, where it remained until the 
year 1849, and was then delivered by the register to R. 7. Noel, by whom it 
was forwarded, through Mr. Z. Hunton, of New Orleans, to the plaintiff at 
Washington City. The testimony of Roland Jones shows that he examined 
the records of the land office at Washington and found a patent (cancelled) in 
the name of James Bell, for the land in controversy, and on the same record a 
patent in the name of John Bell, for the same land, of a date some years sub- 
sequent, He heard John Bell say, ‘‘ that he had sent James Bell to Louisiana 
with money to enter land for him (John Bell) and expressed surprise that any 
land purchased should be in the name of James Bell.” John Wilson, the Com- 

missioner of the General Land Office, testifies that on the 10th of July, 1844, 
a patent was made out in the name of James Bell, in accordance with the Reg- 
ister’s return, and transmitted to the Register at Natchitoches, the 12th March 
following, which patent was in the usual form. He declined giving a copy of 
it for the reason that it had been cancelled, and the record of it was not such a 
record as contemplated by the Act of Congress, approved April 25th, 1812. 
“Tt appears, he says, that on the 22d of June, 1850, the Hon. John Bell 
filed a duplicate certificate of the purchase, of the Register at Natchitoches, in 
his favor, for the land in question, upon which, a patent in his name was made 
out, for the same land, by direction of my predecessor, and transmitted to him 
on that day, and the patent in the name of James Bell was cancelled. The 























MONROE, JULY, 1858. 


date of the cancellation is not given in the record. There is no written repre- 
sentation in reference to the matter on file or record in the General Land 
Office.” 

The plaintiff by his own act having put it beyond the power of the defend- 
ants to produce the patent, we do not think the District Judge erred in over- 
ruling his objection to the admission of parol evidence, which was the best, of 
which the nature of the case admitted. The reasons assigned by the Judge ap- 
pear to us sufficient to sustain his ruling: “ Because, from the testimony it 
appeared that the patent issued to James Bell, had been cancelled and deliver- 
ed, and that it was competent to show by parol the contents of a patent which 
had been lost, destroyed or cancelled, and farther that it was competent to show 
fraud by parol; and because the plaintiff was not taken by surprise by the of- 
fering of the testimony.” 

It is clear that the patent of James Bell, as the oldest, must prevail, unless 
legally cancelled. A patent is the highest, evidence of title, and it has been 
held, the moment it has passed the great seal, it is beyond the power of the 
General Government. In the case of Lott v. Prudhomme, et als., 3 R. 295, 
Judge Bullard, as the organ of the Court, says: ‘“‘ We do not question the doc- 
trine sanctioned by the Supreme Court of the United States, in the case of 
Wilcox v. Jackson, that whenever the question arises, whether the title to 
property, which had belonged to the United States, has passed, the question 
must be resolved by the laws of the United States. But when the property has 
passed according to those laws, that then the property, like all other in the 
State, is subject to State legislation, so far as that legislation is consistent with 
the admission that the title passed and vested according to the laws of the Uni- 
ted States. And further, that in anaction at law, the patent from the United 
States, for a part of the public lands, is conclusive, unless attacked for error or 
fraud. 13 Peters, 498. It is true that such patent may be avoided and an- 
nulled for mistake or fraud, but that question, so far as it concerns a citizen of 
the State, must be solved by our own laws.” Applying the doctrine recognized 
in that case to the present, we think it is clear, under the evidence, that the 
patent of James Bell, under whom the defendants hold, must prevail over that 
of John Bell. 

It is therefore ordered aud decreed that the judgment of the District Court 
be affirmed with costs. 





B. Frrzpatricx, Executor, &ec., v. J. M. Wituiams. 


In authenticating a record, under the Act of Congress of 26th May, 1790, the judge stated ‘‘ that 
full faith and credit are due to his acts as such clerk.” Held: This did not satisfy the statute, 
which required the judge to certify “ that the attestation of the clerk is in due form.” 


PPEAL from the District Court of Union, R. W. Richardson, J. 
H. B. Essick, for plaintiff. Baker, for defendant and appellant. 
Bucnanay, J. This appeal is placed before us upon a bill of exceptions to 
the reception of a certificate of the Clerk and of a Judge of a Court of Record, 
of Alabama, to authenticate a transcript of the proceedings in a certain suit in 
which a judgment was rendered, which is the foundation of the present 
action. 
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The clerk certifies under the seal of the court that the foregoing containga 
complete and perfect transcript of all the proceedings had in the within or fore- 
going stated case, as full as remain of record at my office, which will fully ap- 
pear, reference being had to said record. 

The Judge certifies that George R. Boyd is and was at the date of the above 
certificate, to wit: Nov. 28th, 1851, Clerk of the Circuit Court of the said 
county of Perry, and that full faith and credit are due to his acts as such 
Clerk. 

The Act of Congress of the 26th May, 1790, (Gordon’s Digest, paragraph 
_694,) provides as follows: “The records and judicial proceedings of the 
Courts of any State shall be proved or admitted in any other court of the Uni- 
ted States, by the attestation of the Clerk and the seal of the Court annexed, 
if there be a seal, together with a certificate of the Judge, Chief Justice, or 
presiding magistrate, as the case may be, that the said attestation is in due 
form.” 

The certificate of the Clerk appears to us to fulfill the requirements of the Act 
of Congress. But that of the Judge does not conclude in the mode required by 
that statute ; and we have found no precedent which authorizes the substitu- 
tion of the words “ that full faith and credit are due to his acts assuch clerk,” 
in the place of “ that the attestation of the clerk is in due form.” The Act of 
Congress in the concluding part of the section cited, says, indeed, following the 
words of the Constitution of the United States, that a record certified in the 
manner prescribed shall have “full faith and credit,” in every other State; but 
that faith and credit is not a fact to be certified by the Judge. 

We think the Judge’s certificate defective, and that it should have been re- 
jected. 

It is therefore adjudged and decreed that the judgment of the District Court 
be reversed, and that there be judgment for defendant, as in case of nonsuit, 
with costs in both courts. 


ees PALL 


Dickson et al. v. J. Marks. 


To maintain the possessory action, the plaintiff himself or his vendors must have had actual pos- 
session of the land as owner for twelve months previous to the disturbance, unless he had been 
ejected by force’ and arms. A civil possession at the time of disturbance is sufficient when it 
has been preceded by an actual possession by the plaintiff or his vendors for one year. 

The legal title to the public lands is vested in the United States Governnrent, and the civil possession 
of lands accompanies the title. The United States Government has no such actual possession of the 
public domain as will enable the vendee of the Government to maintain a possessory action for a 
disturbance of possession, subsequent to the vendee’s purchase. 

Corporeal possession of lands is a residence on or occupation of or cultivation of the same 

To maintain the possessory action, length of time of the possession is immaterial, when the party in 
possession was evicted by force or fraud. 

Taking possession of land in the absence of the party already in possession, by fencing it in, is not a 
taking vi ¢ armis ; but such taking is perhaps a fraud. 

Force or fraud in taking possession of land is a question cf fact to be determined by the evidence 
adduced. 


AC. from the District Court of Caddo, Zaud, J. , 
Landrum, for plaintiffs and appellants. Crain, Nutt & Hodge, for defen- 

dant. 

Vooruies, J. (Sporrorp, J. recused himself.) This is a possessory action. 


enna 
. 





























































3] 
a 











MONROE, JULY, 1855. 


The plaintiffs allege that they have been in the undisturbed and peaceable pos- 
session as owners of the land described in their petition since the year 1840, 
and for the last eleven years next preceding the filing of their petition ; that 
the defendant has violently and illegally taken possession of the same within 
the last three months, &c. . 

They therefore pray that the defendant may he condemned to return to them 
the possession of said land and to pay them rent and damages. 

The answer contains a general denial and an averment that the defendant 
himself has been in actual possession ever since 1848, &c. 

The cause was tried by a jury, and from a judgment rendered on their ver- 
dict in favor of the defendant, the plaintiffs have appealed. 

A bill of exceptions taken by the plaintiffs’ counsel to the District Judge’s 
charge to the jury is first presented to our consideration. We do not think 
the judge erred in charging the jury: That, to maintain the possessory action, 
the plaintiff himself or his vendors must have had actual possession of the 
land as owner for twelve months previous to the disturbance, unless he was 
evicted by force and arms. That a civil possession at the time of disturbance 
was sufficient when it has been preceded by an actual possession by the plain- 
tiff or his vendors for one year. That the legal title to the public lands was 
vested in the United States Government, and that the civi] possession of lands 
accompanies the title; that the United States Government had no such actual 
possession of the public domain as would enable the vendee of the Govern- 
ment to maintain a possessory action for a disturbance of possession subse- 
quent to the vendee’s purchase. That corporeal possession of land is a resi- 
dence on or occupation of or cultivation of the same. That the length of time 
of possession is immaterial when the party in possession was evicted by force 
or fraud. That taking possession of the land in the absence of the party al- 
ready in possession by fencing it in, would not be a taking vi e¢ armis; but that 
such taking would perhaps be a fraud, and that force or fraud in taking pos- 
session of land was a question of fact to be determined by the evidence 
adduced. 

Upon the merits we have carefully examined the evidence and are not pre- 
pared to say that the verdict is erroneous, 

It is therefore ordered and decreed that the judgment of the District Court 
be affirmed with costs. 

Re-hearing refused. 


W. G. Kennepy v. M. F. Mason, Administrator. 


Where the punishment inflicted by an overseer on the slave of his employers is excessive and cruel, 
by reason of which, the slave dies, the overseer will be liable to his employer in damages. 


PPEAL from the District Court of Ouachita, R. W. Richardson, J. 
Garrett & Ludeling, for plaintiff. McGuire & Ray, for defendant and ap- 
pellant. 
Voorutges, J. The plaintiff claims $600, with interest, alleged to be a balance 
due him on a settlement made with the defendant's agent on the 12th of March, 
1852, for his salary as overseer of the plantation of the late James W. Mason. 
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Kennor The defendart claims in compensation and reconvention, $1000, averring that 
Mason. 





her agent retained in the settlement $600, in payment of a negro man named 
Jim Crack, one of the slaves attached to the plantation, who died in Jan., 1852, 
in consequence of having been cruelly whipped and beaten by the plaintiff. 

The alleged reservation is in these words: 

“On this 12th of March, 1852, John C. C. Sharp, agent for the estate of J. 
W. Mason, has paid to Warren G. Kennedy, as stated above, the sum of $866 15, 
which by agreement is applied first to extinguish the balance due on the obli- 
gation of said John C. C. Sharp for estate, dated Jauuary 1st, 1851, which is 
surrendered to John 0. C. Sharp, agent, and the balance of the said amount 
paid is to be imputed as far as it goes to the payment of the wages for the year 
1851, said Sharp refuses to pay the balance, $600, until it shall be ascertained 
judicially, whether the death of the slave Jim Crack was caused by any improper 
treatment of said Kennedy. March 12th, 1852. Signed in duplicate. 

W. G. Kennepy, 
Joun C. C. Suarp.” 

The question then to be considered, in order to fix the liability of the plaintiff, 
is, whether the death of the slave Jim Crack was caused by any improper treat- 
ment or imprudence on the part of the plaintiff. 

The testimony of Ferand and Fife is assailed by the plaintiff's counsel, as 
unworthy of credit. If discarded, it is contended by them, it would leave the 
defendant’s demand entirely unsupported by proof. On the other hand it is also 
asserted that some of the plaintiff’s witnesses are unworthy of belief, as their 
testimony is contradictory. Leaving the testimony of the first out of view, al- 
though it appears to us corroborated by some of the plaintiff’s own witnesses in 
relation to the material facts. We think it may be safely assumed that the 
record exhibits the following state of facts: The siave Jim Crack had runaway 
and been absent for some time from the plantation, when he was captured and 
brought back on the 5th of January, 1852, about seven o’clock in the evening, the 
weather being extremely cold. He was shortly afterwards stripped of his clothes, 
tied down with his belly to the cold ground, and beaten witha hand-saw and whip ; 
he remained in that position at least an hour and a half, during which the beating 
continued with short intermissions. He was then rubbed with a mixture called 
No. 6, and a dose of castor oil was administered to him. Mr. Butler, whose testi- 
mony stands unimpeached, says: “I saw the boy standing up with a negro on each 
side, holding him up; when they turned him loose, he staggered, and fell. The 
negro called one of the others, by name John, and asked him to help him up; 
the boy helped him up, and took him out of the gate.” It appears he was then 
conducted to his cabin, and about four hours after, found dead in his bed. Dr. 
Roane, who made a post mortem examination of his body the next day, about 
sixteen or eighteen hours after his death, says; “I saw that he had been whip- 
ped and considerably bruised on his buttock, and each side of his shoulders, 
The buttock and sides of the shoulders did not appear much cut, but consider- 
ably bruised, from which the blood oozed and stack to the shirt in a few places, 
That amount of whipping under ordinary circumstances, would not produce 
death. I thought it imprudent to whip the boy at that time and under the cir- 
cumstances, From internal and external indications, I think it more likely that 
death was caused by a congestive chill," than by the whipping; but more likely 
death in this case was caused by a combination of all the circumstances.” Un- 
der this state of facts we do not think it is unreasonable to infer that the slave’s 
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death was caused by the severity of the punishment inflicted upon him, com- 
bined with his exposure to the weather. Had the plaintiff taken proper care of 
him after he retired to his cabin, he might have averted the unfortunate conse- 
quence: but he did not. This was gross negligence on his part. 

Our code provides, Article 2295, “Every person is responsible for the damage 
he occasions not merely by his act, but by his negligence, his imprudenee, or his 
want of skill.” Coneeding to the plaintiff the fair reputation which he seems to 
enjoy as a good and humane overseer, and the approbation of the defendant 
during the long period he was employed by her as such, yet, we think in this 
instance, he permitted his passions to mislead him into the commission of an act 
highly improper and imprudent. The punishment inflicted by him, notwith- 
standing the opinion of some of the witnesses to the contrary, was excessive 
and cruel; and, as Dr. Roane says, imprudent “at that time and under the cir- 
cumstances.” The Civil Code, Art. 178, Provides: “The master may correct 
and chastise him, though not with unusual rigor, nor so as to maim or mutilate 
him, or to expose him to the danger of loss of life, or to cause his death.” In 
Hendricks v. Phillips, 3 An, 618, Mr. Justice Slidell, as the organ of the court 
said: “It may be conceded that the planter who employs an overseer, in the ab- 
sence of orders to the contrary, delegates to him the power of punishment con- 
templated by law, and necessary for the preservation of discipline and the publie 
order. But, certainly, the overseer is restricted by the same measure of power 
which the law has imposed upon the owner; and, if -he transgresses it, he vio- 
lates his duty, and is answerable to his employer in damages, and to public jus- 
tice which he has offended.” 

We therefore conclude that the plaintiff is liable to defendant for the value of 
the slave in question as provided for in the reservation made between him and 
the defendant in their settlement. 

It is therefore ordered and decreed that the judgment of the District Court be 
avoided and reversed, and that the defendant’s plea of reconvention be allewed, 
to an amount sufficient to extinguish the plaintiff’s claim, and that the said plain. 
tiff pay the costs of both courts. 

Garrett, for a re-hearing, filed the following argument : 


The plaintiff by his counsel asks for a re-hearing. Owing to the great diffi. 
culty of nting fully, to this court, a case turning entirely on questions of 
fact, he thinks that injustice has been dene, in as much as the jury and Disirict 
Judge with better means to determine a question of fact, decided in his’fitvor. 
As your Honors have been unable to concur with the jury and Distriet Court, 
the plaintiff would respectfully urge that the case be sent back to be investiga~ 
ted by another jury. 

If this application should be refused, on the main question as to the cause of 
the death of the slave, we then insist that the decision is erroneous as to the 
amount of damages sustained by the defendant. It will not be pretended that 
she is entitled to more than the value of the slave. The plaintiff contends there 
is no evidence to show that this slave was worth six hundred dollars. The 
opinion of the court would indicate that the memorandum at the bottom of 
the account and settlement, amounted to an admission on the part of 
the plaintiff, that this slave was worth that amount. I see that such is the 
ground taken by defendant’s counsel in the brief filed in this case. If an op 
portunity had been afforded to plaintiff's counsel to examine this brief before 
the case was submitted to this court, it would not*have been difficult to show 
that no such admission was ever made by the plaintiff. 

An inspection of the account shows that the plaintiff had allowed a la 
amount of the due him for previous years, to remain in the hai 
of his employer. n he was discharged from her service, he of course asked 
for a settlement and the payment of the amount due him. Sharp, as defend- 


66 






* SUPREME COURT OF LOUISIANA, 


ant’s agent, had the money in hishands. It rested with him to pa Luar! oud 
80 fal as © (Sharp) might proper. for defendant, in 
this account settlement, the amount due to plaintiff. He paid a ¢ 
refused to pay the balance $600, for the reason stated. He have refused 
to pay the whole debt and assigned the same reason. He the plaintiff in 
his power so far as the payment of any part of the amount due was in question. 
The sole object of this paper was to make a settlement, showing the actual 
amount coming to the plaintiff on his wages, involving transactions extending 
back several years. When that amount was ascertained, Sharp then paid the 
plaintiff all except $600, which he refused to pay for the reason assigned. 

no doubt intended to retain in his hands an amount fully sufficient to cover the 
value of the slave. But can it be said that the plaintiff assented to this as a 
the price of the slave. The agreement does not express that the price of the 
slave was fixed by either party at $600. 

As I was present when this agreement was made, and know that there was no 
soch understanding between Sharp and plaintiff, | must confess that I have been 
taken by surprise by this argament in defendant’s brief. The ground assumed 
by defendant in the court below, was, that it was unnecessary to prove a price, 
and the defendant took a bill of exceptions because the court refused so te in- 
struct the jury. The District Court decided that the value must be proved, 
7 Rob. 204. . 

The defendant's counsel asked one of his witnesses the value of this slave, who 
said “negroes of the size and age of Jim Crack were worth at the time, $900 
to $1000, but I don’t know what a runaway negro of that character would be 
worth.” “It is admitted that the boy Jim Crack had frequently ran away pre- 
vious to the last time, at which time he had been out for more than two months.” 
And Mrs. Essick, who had “known Jim Crack since he wasa small boy,” de- 
clares that with his character and habits he was entirely worthless, Justice 
would certainly require that your Honors should at least so far amend the judg- 
ment rendered, as to allow the question of value of this slave to be determined 
by the District Court on hearing testimony. 


Re-hearing refused. 





N. Kiem v. E. A. Coon anp Huspanp. 


The writ of injunction may be granted in all cases when it is necessary to prevent one of the par- 
ties to the suit from doing an act injurious to the other party, and for which an action willlie. ©. 
P. 308. Therefore, in an action to annul a judgment, obtained by the wife against her husband, 
on the ground that it was obtained by fraud and collusion, an injunction will lie to restrain the 
wife from executing her judgment. 

An affidavit “ that all the facts and allegations in the foregoing petition are true, and those stated 
to be derived from the information of others, he believes to be true,” is sufficient to authorize an 

injunction. 


PPEAL from the District Court of Ouachita, R. W. Richardson, J. 
Garrett, for plaintiff and appellant. Morrison, for defendant. 
Bocaanax, J. This is an action in nullity of a judgment obtained by a 

married woman against her husband. The grounds of nullity alleged are 

fraud, collusion, insolvency, &c. Simultaneously with the citation, the plain- 
tiff sued out a writ of injunction to prohibit the defendant from proceeding in 
the execution of the judgment sought to be annulled, until the further order 
of the Court. 

The defendant excepted to this action, and moved to dissolve the injunction 
on the grounds : 

1st. That the law does not authorize an injunction in such a case. 
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“ “gd. That the allegations of the petition do not warrant an injunction, there 
being no injury shown. 
‘» 8d. That the affidavit for injunction is insufficient. 

The first and second objections may be considered together. 

. The scope and operation of the conservatory writ of injunction are very ex- 
tensive, under article 303 of the Code of practice. That writ may be granted 
in all cases when it is necessary to prevent one of the parties to the suit from 
doing an act injurious to the other party, and for which an action will lie. 

If this case were nothing more than a third opposition, claiming a priority or 
preference upon the proceeds of property seized, undoubtedly the remedy of 
injunction would be misapplied. But the prayer of the petition is that the 
judgment, which is the foundation of the execution, be annulled, and that 
the execution be quashed. Nothing is more frequent in actions of nullity than 
the conservatory process of injunction, and in no case is it more appropriate. It 
retains things in statu quo, pending the decision of the issue, and prevents 
the interest of third persons from being compromised. 

As to the third ground of exception, and of the motion to dissolve: The affi- 
davit is in the following words: ‘ Nicholas Klein makes oath that all the facts 
and allegations in the foregoing petition are true, and those stated to be derived 
from the information of others, he believes to be true.” This affidavit is iden- 
tical in form with that in the case of Livingston v. Dick, 1st An. 823, which 
was held to be sufficient. 

It is therefore adjudged and decreed that the judgment of the District Court 
be reversed; that the exceptions and motion to dissolve injunction be over- 
ruled ; and the cause remanded for further proceedings—the defendant and ap- 
pellant to pay costs of appeal. 


A. C. McKeen v. H. Kurrvsr et al. 


The servitude given to the public upon the banks of navigable rivers or streams by article 446 of the 
Civil Code, is not necessarily confined to the definition of “ banks,” as given in article 448 of the 
Code. 

A cotton shed on the bank of a river, which prevented the public from depositing their goods upon 
the bank in the usual stage of high water, when the principal business of this kind was done, was 
held, therefore, to be an obstruction to the use of the bank by the public. 


PPEAL from the District Court of Ouachita, R. W. Richardson, J. 
MeGuire & Ray, for plaintiff. Garrett,andJ.D. & J. McHnery, for de- 
fendants and appellants. 

Sporrorp, J. The district judge found that the cotton sheds complained of 
in the plaintiff’s petition were upon the bank of the river; for his judgment 
only decrees that the obstructions be removed therefrom, and the public per- 
mitted to have the free use of the bank of the river. 

In this, which is mainly a question of fact, the evidence of the witnesses 
sustains his decision. 

The defendants’ answer scems to imply that they claim the right to obstruct 
a part of the bank; for they say that they “have left a large portion of the 
bank on their said land, free to be used as a landing, or for any other purpose 
of public utility.” 
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They seem to confound the right of property with the right to exclude’the 
public from the use of it. It may be conceded that they never dedicated:to 
the public the land between Front street and the water line. But, like all ripa- 
rian proprietors upon navigable streams, they hold their land in subordination 
to the general law. The shores of navigable rivers must be left free. 0..@. 
660, 661. The appellants contend for too literal an interpretation when they 
say that the public have no servitude upon the shore above the ordinary high 
water line, which constitutes, strictly speaking, “‘ the bank.” ©. C. 448. 

Article 446 guaranties “‘ the use of the bank of navigable rivers or streanis 
to the public; accordingly every one has a right freely to bring his vessels to 
land there, to make fast the same to the trees which are there planted, to unload 
his vessels, to deposit his goods, to dry his nets, and the like. Nevertheless 
the property of the river banks belongs to those who possess the adjacent 
lands.” 

Here it is evident that by reason of the obstructions complained, of the pub- 
lic cannot “deposit their goods” upon the bank in the usual stage of high 
water, when the principal business of that kind is done. The shore is obstruc- 
ted by the cotton sheds. 

We do not think this is a proper case for damages. 

It is therefore ordered that the judgment of the District Court be affirmed 
with costs. 


Srare cv. E. Griperr. 


The securities on a bail bond resisted payment on the ground that the bond did not state the party 
principal was bound to appear and defend any legal charge against him. The recital and condi- 
tion of the bond showed that the principal had been arrested and was then in actual custody on a 
chatge of the murder of John Bryant. It recited that the principal had been “committed for 
trial by A. F. Thompson, Heq.,” and that on a writ of habeas corpus he was brought before “ his 
honor, R. W. Richardson, Judge of the 12th Judicial District, who rendered the decree written on 
the other side of the sheet.” The bond concluded with the condition: “Now, therefore, if the 
said Gilbert shall well and truly be and appear, in his own proper person, at the court-house in 
Monroe, on the Ist Monday of May next, being the next term of the 12th Judicial District Court 
in and for the parish of Ouachita, and there continue to be and appear, from day to day and term 
to term, or to be and appear at any other time and place, as contemplated in the decree of court, 
when ordered by the court, and continue to appear until discharged by the court,” etc., etc. 
Held: that it was sufficiently clear that the principal had been bound over for trial upon the 
charge of the murder of John Bryant. 

Interlineations made before the bond had been signed does not vitiate it. 

Where it appears that the Sheriff was the only Sheriff de facto, under color of title, his acts must 
be held good in controversies between third partiev. 

When the Judge has determined to admit a prisoner to bail, and fixed the amount of the bond to be 
given, he may delegate to the Sheriff the power to accept such sureties as are, in his opinion, sufti- 
cient. Should any one be aggrieved by his refusal to accept the security tendered, he can then 
apply to the Judge who is empowered to hear evidence upon the subject. 

The power of the Sheriff to release a prisoner, upon his giving the proper securities, may be gathered 

- fom the erder of the court and the context. 

Filing a bail bond in open court, and the order of the Judge to call the parties thereto, may be con- 
sidered as an approval of the bond by the court. 


PPEAL from the District Court of Ouachita, R. W. Richardson, J. 

Caldwell, District Attorney. Lwudeling, for the parish. Garrett, for de- 
fendant and appellant. 

Svorrorn, J. ‘This record discloses that on the 8d May, 1858, the Grand Jury 
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of the parish of Ouachita found a true bill of indictment against Edward W. Gil- 
dert for the murder of John Bryant; that on the 4th of May the District At- 
torney called up the case, and on the statement of the Sheriff that a warrant had 
been issued and placed in his hands, also a copy of the indictment and venire, 
and that he had been unable to arrest the defendant, on motion, the court granted 
leave to the prosecuting officer to have the defendant and his securities called 
‘out on their bend, which was done according to law, and they failed to answer. 

Thereupon came the sureties, and filed in the case of the State v. Gilbert the 
following document, which is styled on the record an answer: 

“I. A. Gilbert, Francis Hasson, J. T. Simmons, Wm. A. Simmons and T. 
‘W. Phillips, who are charged as security for defendant in the above entitled 
ease, about being called out on the bond said to be signed by them, show for 
eause why judgment should not be rendered against them, that 

1st. Said bond has not the legal requisites to bind the securities. It does not 
state that the party principal is bound to appear and defend any legal charge 
against him. 

2d. There are interlineations in the bond, which are material to the validity of 
the bond, and which have been illegally and improperly made. 

8d. Wm. H. Dinkgrave, who acted in taking said bond as Sheriff, was not 
Sheriff at the time he took said bond, never having taken the oath or given bond 
as required by law, and being ineligible under the Constitution of the State to 
act as Sheriff. 

4th. Said bond is not a judicial bond, not having been taken according to law. 

5th. Said bond is not legal, and there was-no authorization to the Sheriff to 
take and approve the securities to said bond. Appearers pray for trial by jury, 

The prayer for a trial by jury was granted, to which the District Attorney ex- 
cepted. 

Proceedings on a forfeiture of appearance bonds and recognizances, are sum- 
mary proceedings, and are ordinarily to be tried without the intervention of a 
jury. We think the jury should have been refused in this case, more particu- 
larly as all the questions involved are questions of law. But as all the evidence 
comes up before us in the record, we shall review the case as if it had been tried 
by the District Judge without a jury, and therefore pass in silence the exceptions 
taken to the mode of interrogating jurors and to the Judge’s charge. 

As the securitivs, by their answer, did not delay the cause, we are of opinion 
that the Judge did not err in permitting it to be filed. 

The issues to be tried have been made by the securities themselves, and the 
discussion must be confined to the points made in their opposition. 

I. The first point is that the bond does not bind the principal to appear and 
defend any legal charge against him. The condition of the bond is, “That 
whereas the above bounden Edward W. Gilbert has been arrested and is now 
in actual custody on a charge of the murder of John Bryant, deceased, and 
whereas the said Gilbert was committed for trial by A. F. Thompson, Esq., and 
on a writ of habeas corpus was brought before his honor, R. W. Richardson, 
Judge of the 12th Judicial District Court, who rendered the decree written on 
the other side of this sheet: now, therefore, if the said Gilbert shall well and 
truly be and appear in his own proper person, at the court-house in Monroe, on 
the 1st Monday of May next, being the next term of the 12th Judicial District 
Court in and for the parish of Ouachita, and there continue to be and appear, from 
day te day and term to term, or to be and appear at any other time and place, 
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as contemplated in the decree of the court, when ordered by the court, ahd 
continue to appear until diecharged in due course of law,” ete. 

It is sufficiently clear that he was bound ever for trial upon the charge of the 
murder of John Bryant. This is the only fair and reasonable construction of 
the bond,and it fully meets the first objection of the sureties. 

II. The interlineations were fully accounted for and proven to have been made 
before the instrument was signed. Indeed this objection seems to have been 
abandoned. ; 

TIL. There is no weight in the position that Dinkgrave was not Sheriff de jure: 
Conceding thaj he was not, it is shown that he was the Sheriff, and the only 
Sheriff de facto, under color of title, and his official acts as such are not absolute 
nullities, but must be held good in controversies between third persons. Citizens’ 
Bank v. Bry, 3 An., 638; McInsiry v. Tanner, 9 Johnson, 185; Mason v. Dil- 
lingham, 15 Mass., 171. 

IV. and V. The fourth and fifth objections will be considered together, as the 
former is too vague to be noticed, unless explained by the latter. 

Under these heads it is contended that the power to approve the sureties on 
a bail bond in a criminal case is a judicial power, incommunicable in its nature ; 
that the Judge could not authorize the Sheriff to approve the sureties, and, if 
he could, he did not; that he never approved them himself; and, therefore, that 
the prisener was improperly discharged, which is urged as a valid reason for dis- 
charging the sureties. 

The argament upon this point has been pressed with ingenuity and force, and 
presents the only serious difficulty in the cause. 

But, upon consideration, we are unable to concur in the view of the matter 
taken by the appellant's counsel. 

To decide whether a party accused of crime, is entitled to be admitted to bail, 
and to fix the amount for which security shall be given before the party is en- 
larged, require judicial action. But to know whether a man is solvent for a given 
sum, does not require the exercise of the same learned discretion. We find that, 
in civil matters, Sheriffs are constantly in the habit of accepting sureties under 
laws authorizing them to “take bonds ;” but laws cannot authorize them to per- 
form judicial functions under the inhibitions of the Constitution. 

In fact, from their duties as Tax Collectors and their commerce with the people, 
Sheriffs have the best possible opportunity to know the pecuniary circumstances 
of the citizens of their respective parishes. 

Upon principle, we see no sound reason why, after the Judge has determined 
te admit a prisoner to bail, and fixed the amount of the bond to be given, he 
should not be permitted to delegate to the Sheriff the power to accept such sure- 
ties as are in his opinion sufficient. Should any one be aggrieved by his refusal 
to accept the securities tendered, he can then apply to the Judge, who is empow- 
ered to hear evidence upon the subject. 

The authorities in,our own reports, on the whole, favor this opinion. In the 
State v. Jones, 3 An., 15, it was said that “the granting of bail and determining 
the amount in which parties shall be bound, are judicial acts. These were per- 
formed by the Judge in the present instance. The bond being subject to none 
of the rules peculiar to recognizances, may be validly executed in the presence 
of such officer of the court or other person as the judge may delegate to receive it.” 

And in the Stale v. Sewell, 3 Anvn., 576, it was said, “the accused was not ad- 
mitted to bail by the Justice of the Peace, but by the District Judge, who could 
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ly delegate to his clerk, or to a Justice of the Peace, authority to accept 

e bond.” 

It now becomes important to observe what order was rendered by the District 
Judge in this case upon the hearing of the habeas « corpus. It is in these words: 

“The accused having been brought before me on a writ of habeas corpus, 
praying to be discharged from imprisonment by order of A. F. T'hompson, Jus: 
tice, etc., upon a charge of murder of John Bryant, or otherwise, that he may 
be admitted to bail: it is ordered and decreed that the said Edward W. Gilbert 
be admitted to give bond, with good and sufficient security in the sum of twenty 
thousand dollars, for his appearance at court, in the parish of Ouachita, on the 
1st Monday of May next, or elsewhere, if so required by order of said court, 
at any other time or place, and to be and appear at such times and places, from 
term to term, until discharged in due course of law. 

“It is further ordered that the said bond be taken by Wm. H. Dinkgrave, Sheriff 
of the parish of Ouachita, and in d2fault of the accused giving said bond, that 
he be conveyed by said Sheriff to Vernon, in the parish of Jackson, (there being 
no safe jail in this parish,) and delivered to the Sheriff of said parish, ete. 

“Done and signed this 2d day of April, 1853. | 

R, W. Ricnarpson, Judge.” 

The return of the Sheriff is endorsed : 

“ Received the within decree and order of the court on the 2d day of April, 
1853, and on the same day, after having received a bond from E. W. Gilbert, 
with L. A. Gilbert, J. T. Simmons, Francis Hasson, W. A. Simmons and T. 
W. Phillips as security for the sum of $20,000, for his appearance at the 12th 
Judicial District Court of Ouachita, at the trial of the within named suit, at the 
May term of said court, and from term to term; discharged the said E. W. 
Gilbert from custody, and return the within bond in coart. 

Signed, W. H. Dixxerave, Sheriff.” 

The bond is marked “ Filed May 2d, 1853.” 

As we have seen, the indictment was found on the 3d May, and the bond for- 
feited on the 4th. 

The order of the Judge that the bond “be taken” by the Sheriff, when con- 
strued in connevtion with the entire context, we think conferred upon the Sheriff 
the power of releasing the prisoner as soon as he should give sureties that 
seemed to him ample for the sum of $20,000. 

If any ratification of the bond were required, the filing in open court, and the 
order of the Judge to call the parties thereto, seem to us to constitute an ap- 
proval of the same by the court. 

As was said in the case of the State v. Wyatt, it is not for the surety to dis- 
pute his own sufficiency. 

We are of opinion that the bond was taken according to law, and that the 
sureties are bound. 

The judgment is, therefore, affirmed, with costs. 





B. Davis v. Barna, Sheriff, et als. 


In this case the judgment creditor sued the Sheriff for misfeasance in office, in counselling the judg- 
ment debtor to remove his property to avoid a seizure. The debtor was called to testify on be- 
half of the Sheriff, and on his voire dire stated : “I believe I have an interest in this case. I 
feel just this way ; I never did owe Daris (the plaintiff) the debt, and he never can collect it of 
Mme. If Col. Barham (the Sheriff) has it to pay, I shall.feel in honor bound to help him. I 
should only feel legally bound to pay Col. Barham the debt and interest in case of Davis v. My- 
ecelf.” Held: that the witness was incompetent. 


PPEAL from the District Court of Morehouse, Richardson, J. 
Parsons, for plaintiff and appellant. McGuire & Ray and Hunter, for 
defendants. 

Sporrorp, J. The present action has been brought against Thomas N. Bar- 
ham, Sheriff of the parish of Morehouse, and the sureties on his official bond 
for his alleged neglect and malfeasance in office; he is charged with having 
neglected to execute a writ of jiert facias, issued under a judgment of the pres- 
ent plaintiff against Dizon Hall, and placed in his hands with proper instruc- 
tions, when there was ample property, subject to seizure, to pay the execution, 
and with having, in violation of his official duty, advised and aided the defend- 
ant in execution, to remove the said property beyond the jurisdiction of the 
Court, which he did, thus defeating the plaintiff in an attempt to make his 
money. 

The only defence really set up, under the plea of the general issue, is that 
the property which has been removed, was not liable to seizure under a judg- 
ment against Dizon Hall, but belonged in good faith, and under just title, to 
Halls wife and children. 

No exception was taken to the petition on aceount of the generality of its al- 
legations. But, on the trial, a bill of exceptions was tendered to the ruling of 
the District Judge, who permitted the plaintiff to prove by W. 7. Hall, son of 
Dizon Hall, what property was in possession of the latter, in the parish at the 
‘time the execution issued, and was removed to Arkansas by his father, defend- 
ant in execution, under the advise of Barham, Sheriff. The objection was that 
the property was not distinctly specified in the petition. The petition neces- 
sarily implies that it was all movable in its nature, and by reasonable inference, 
that some of it consisted of slaves. Their names and number are not particu- 
larized. The only object of requiring a more specific designation of the prop- 
erty would be to prevent the Sheriff from being surprised in his defence; and 
as there is ample evidence before us that he was not surprised, we see no oc- 
casion to disturb the ruling of the District Judge. This very witness, amongst 
other things testifies as follows: ‘the morning after the execution issued in this 
case I had some conversation with Col. Barham ; he told me that he had told 
my father to have the negroes out of the parish by eleven o'clock the night 
before, as he was bound to be there at that time to make a seizure ; he also ex- 
hibited to me at that time a list in the handwriting of Mr. Parsons,” (the coun- 
sel for plaintiff in execution) “directing what negroes were to be seized.” 

There is no pretence that the slaves named by this witness as having been 
removed from the State, under the Sheriff ’s advice, to elude a seizure he said 
he was bound to make, were not upon the list furnished to the defendant, and 
he could not, therefore, have been surprised by the evidence. 
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The other bills of exceptions taken by the defendant’s counsel have not been 
insisted on in argument, and we shall find jt proper, under otir view of the 
facts, to discuss but one of those presen y the plaintiff. 

The case of Elizabeth Hall v. Hill, McLean & Oo., reported in 6th An. 
745, furnishes the key to this controversy. In that suit the identical title now 
interposed by the Sheriff as a bar to this action, and which had been recognized 
by the District Court as valid, on appeal, was finally decreed by our predeces- 
sors to be a simulation and to confer no right of property upon Mrs. Hall, the 
plaintiff in injunction. Thomas N. Barham, was one of the sureties on her in- 
junction bond in that case, and, as such was by law a party thereto, and was 
actually decreed to pay $100 damages as a penalty for his imprudence. 

It is very material to notice that this decree of the Supreme Court was ren- 


' dered at Monroe, at the October term 1851; that the present plaintiff's attor- 


ney had intelligence of this result on the 20th October, and, on that day, pro- 
eured his writ of execution from the Clerk’s office in Bastrop; that, on the 
21st, he had an interview with the Sheriff, Barham, and informed him of what 
he intended to do, and at the same time told him that the suit of Hlizabeth Hall 
and Husband v. Hill, McLean & Co. had been decided against her: on the 
evening of the same day (the 21st) he placed the execution in the hands of 
the deputy Sheriff with a written memorandum of the property to be seized 
and the property not to be seized, and directed him to make a levy at once. 

It is further to be noticed that the Sheriff interposed no objection to making 
a seizure according to the instructions of the plaintiff’s attorneys, and did not 
ask a bond of indemnity, although they desired to know if he would require 
one. 

The evidence of Mr. W. 7. Hall shows that most of the slaves named in the 
deed of reconveyance from A. G. Hall to D. Hall, Sr., (to be noticed hereaf- 
ter) were in the parish at the time the execution issued; that some of them 
were removed from the parish after the execution issued, ten of whom he men- 
tions whose aggregate value he estimates at $6,500, which is more than the 
plaintiff's judgment amounted to; that they were removed in consequence of, 
and about the time, the execution of Davis v. Hall was issued; that they were 
removed to Arkansas and there sold. Then follows the remarkable statement 
already quoted, that the morning after the execution issued, Col. Barham told 
him that he had told his father, to have the negroes out of the parish by eleven 
o’clock the night before, as he was bound to be there at that time to make a 
seizure; and that he then showed witness the list of property to be seized, pre-~ 
pared by plaintiff’s counsel. 

The Sheriff stated to another attorney for the plaintiff, that, with attorneys, 
he was not disposed to exact an indemnity bond, but would seize whatever 
property they pointed out, upon the assurance that they would hold him harm- 
less. 

This witness further stated that, on the morning of the 22d Oct. he met Col. 
Barham, and asked him what he had done on the execution: he said he had 
gone up the night before and that morning, but got there too late; the negroes. 
had been removed. 

The witness also says that, upon enone with the other attorney on the. 
morning of the 22d, they could not ascertain that there was any other property 
to be seized except the slaves Peter and Gus, which were seized accordingly. 
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The Sheriff's return upon the ji. fa. in Davis v. Hall, signed by Thos, N. 
Barham, officially, is as follows: “Rec'd the within October 21st 1851, and on 
the 22d day of the same month, I séized upon one negro man, Peter, of dark 
complexion, aged about 30 years, said negro having been previously seized un- 
der afi. fa. William 8S. Yancy v. Dizon Halil, Sr., and the said negro ad- 
vertised to be sold on the first Saturday in December, 1851; at the same time 


gave notice of scizure and took bond from the defendant for the delivery of - 


said negro, with Dizon Hall, Jr. and FE. B. Barnes, as security; on the 30th 
day of same month seized upon.one negro boy named Gus or Augustus, aged 
about 14 years, advertised to be sold the first Saturday in January, 1852, and 
before sale, as above mentioned, the same was enjoined.” 

It is in evidence that Dizon Hall, the defehdant in execution, had the re- 
corded title to the slaves in question, in his owr. name, at the date the execu- 
tion was issued. He had conveyed them to his brother, A. G. Hall, in Missis- 
sippi, in March, 1848, and brought them back in Moreheuse parish, in March, 
1849, both deeds being of record in the proper office. The fact that he had 
them removed, shows that he also had possession. It is otherwise proved that 
he had the control and management of the property. 

The only pretended adverse title was that of his wife and children, which 
had been adjudged a simulation in-a suit to which Barham was a party, and of 
the result of which he was advised. 

Under these facts we are of opinion that the Sheriff cannot rightfully avail 
himself of the defence that Mfs. Hall was the real owner of the slaves re- 
moved by his advice. The action isan action in damages for a malfeasance 
as well as for a non-feasance, for acts of commission as well as of omission. If 
the Sheriff had merely refused to seize on the ground that the property did not 
belong to the judgment debtor, the case would present a different aspect. 

_ But he did not so refuse ; on the contrary, he misled and deceived the plain- 
tiff’s counsel into a belief that he would seize; he did not ask for an indemnity 
bond; he admitted, even to the defendant in execution, that he was “ bound 
to make a seizure ;” and to avoid doing what he acknowledged to be a duty, he 
forgot his station, betrayed the trust confided to him by the law, counselled the 
clandestine removal of the property beyond his bailiwick for the purpose of 
obliging a friend, and furnishing himself an apparent excuse for official neglect 
and confederated with the judgment debtor to aid him in the removal, by noti- 
fying him of the hour to which he would postpone the levy in furtherance of 
their common design. 

The defence that the property was not liable to seizure is thus rebutted by 
the Sheriff’s own conduct and admissions. 

The only evidence in support of this defence worthy of a moment’s conside- 
ration, is that of the other party to the alleged conspiracy, the judgment debtor 
himself, who had the candor to testify: “I don’t know when the execution in 
Davis v. Halil issued, but we found out that we were a little lame and started 
before the battle.” It seems that one of the grounds of the decision in Eliza- 
beth Hall v. Hill, McLean & Co., 6 An., was that the plaintiff failed to prove 
the reality of the sale from her husband to his father in 1889, although the 
case was closely contested and every attempt was made to procure this proof. 

As a dernier ressort, the husband himself, who could not be a witness for 
his wife or children, was brought forward in this suit as a witness for the 
Sheriff, to supply the utter deficiency of other testimony than that emanating 
from his own lips. 
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Now, even if he were a competent witness for this purpose in this cause, it 
is evident the Sheriff’s misconduct in colluding with him to remove the proper- 
ty beyond the reach of process, has caused the plaintiff to lose an opportunity 
of making his debt, and damaged him to that extent; for, had he made the 
seizure as he undertook to do, and could have done, the sale could only have 
been stayed by another injunction, sued out by Mrs. Hall, on the trial of which 
her husband could not be a witness, and which must, therefore, have shared 
the fate of the injunction against Hill, McLean & Co. 

After the preceding remarks, it is not, perhaps, essential to pass absolutely 
upon the question of the competency of Dizon Hall as a witness in this cause, 
but our impression is that he should have been rejected, and that the bill of 
exceptions to his admission was well taken. 

’ Upon his voir dire he testified as follows: “I believe I have an interest in 
this case. I feel just this way: I never did owe Davis the debt, and he never 
can collect it of me. If Col. Barham has it to pay, I shall feel in honor bound 
to help him. I should only feel legally bound to pay Col. Barham the debt 
and interest in case of Davis v, Myself.” 

The case of Brumgard v. Anderson, 16 L. R. 848, where the witness was 
held incompetent, seems to be an authority in point. 

The Code (Art. 2260, 0. C.) declares that the witness must not be in- 
terested either directly, nor indirectly, in the cause. It is a curious matter 
in legal history, that the terms “nor indirectly” appear to have been over- 
looked and practically repealed by a course of ‘precedents probably too numer- 
ous to be now distarbed. The adjudicated cases, adopt the English rule that 
the witness must be directly interested in the event of the suit, and be called to 
support that interest, or he is not disqualified. It matters not how trivial the 
interest may be, if it be direct, pecuniary and dependant upon the result of the 
suit. This seems to be the upshot of the cases. 

In the matter before us, the witness swears that he believed himself interested. 
He gives a portion, at least, of the grounds of his belief. He acknowledges 
both a moral and legal obligation to pay Barham, the Davis debt and interest, 
in case this suit should result in fixing liability upon Barham. But he em- 
phatically denies that he ever did owe Davis, or that Davis can ever make him 
pay. 

The testimony shows that the witness has the control of means which he 
thinks he can screen from his creditors at his will, which he intends always to 
screen from Davis, but will unlock to indemnify his friend, the defendant in 
this case, if he is condemed by our judgment. 

Admitting these facts to be true, we do not think the witness’ opinion touch- 
ing his interest in the event of the suit was erroneous. If it was not, he should 
have been rejected. 

Leaving his testimony out of view, there is no foundation for the verdict of 
the jury, which then loses all its weight. 

The fact that the slaves seized in the suit of Hill, McLean & Co., have been 
brought back from Arkansas, since the pretended sale there, shows that their 
proprietor did not intend that Barham, who was a surety on the injunction 
bond in that case, should suffer. 

Whether he will be permitted to suffer by. those whom he has befriended 
in the matter out of which this suit grows, depends upon the sincerity of their 
professions. 
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Dare _ Our duty is plain. Disposed ag we are to protect ministerial officers, in the 
‘Banus. - honest discharge of their functions, against captious and unjust suits, we are d 
also bound to hold them to a rigid measure of responsibility, when they wilfully t 
obstruct the course of justice. The sharp lessons which Courts are too often a 
compelled to teach, concerning fraud and simulation, will be read to little pur- 
pose, if they shelter their own officers from liability for lending their potent aid 
to the devices of debtors, who having the means, are determined not to pay 
their debts. 
It does not appear that any thing came into the hands of the plaintiff from 
the seizure of the slaves Peter and Gus; if any thing should hereafter be made, 
it will enure to the benefit of those who may pay the judgment in Davis v. Hall. 
It is, therefore, ordered, that the judgment of the District Court be reversed, 
and the verdict of the jury set aside; it is further ordered, adjudged and de- 
creed, that the plaintiff, Benjamin Davis, recover of the defendant, Thomas N. 
Barham, Sheriff of the Parish of Morehouse, the sum of three thousand two 
BS hundred and thirty-six and 23-100 dollars, with interest thereon, at the rate of 
a ” eight per cent. per annum, from the Ist day of October 1843 till paid, and the 
4 costs of this suit in both Courts. It is further adjudged and decreed, that the 
said plaintiff recover of the sureties on the official bond of the said Barham, 
“ Sheriff, the following sums, to-wit : of the succession of William A. Williams, 
herein represented by Mary R. Carrick, administratrix, the sum of three 
thousand dollars; of A. J. Bobo, the sum of four hundred dollars; of Oliver 
Wilder, the sum of four hundred dollars; of B. B. Billingsly, the sum of five 
hundred dollars; of John W. Head, the sum of two hundred dollars; and of the 
bes succession of A. J. Lee, herein represented by Mrs. Lee, his widow and adminis- 
z tratrix, the sum of five hundred dollars—the said sureties, or either of them, 
upon payment of any part of the judgment herein rendered against them to be 
subrogated pro tanto to the rights of the plaintiff herein against their principal, 
the said Thomas N. Barham; and it is further ordered that this judgment be 
credited with any moneys which shall have been made by the plaintiff prior to 
its payment by defendants, out of the seizure of the slaves Gus and Peter, in 
the suit of Davis v. Hail, but this clause to be without prejudice to the right 
of the plaintiff to an immediate execution of the present judgment. 



















































Srate c. Guperr. 


The party to an appearance bond will net be bound where the requisites of the law have not been 
observed in taking it. 


PPEAL from the District Court of the parish of Jackson, ——, J. 
Caldwell, District Attorney, for the State. Mc@uire & Ray, for de- 

fendant and appellant. 

Sporrorp, J. The defendants have appealed from a judgment against 
them upon a forfeited appearance bond. 

The Clerk certifies that the record contains all the documents filed, proceed- 
ings had, and evidence adduced, in the case. 

The defendants opposed the forfeiture of the bond in the Court below, on 
the special ground that there was no order of Court authorizing the Sheriff to 
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take the bond, and that it was not taken en Judge, oF by any person duly 
authorized. 

The bond is attested by the Deputy sade and does ee 
been taken in open Court. 

We find no order of the Court admitting the accused to bail, fixing the 
amount of the bond to be given, or authorizing any person to take it. 

A diminution of the record has not been suggested. 

This matter has been the subject of so many adjudications, that it is sur- 
prising to find the most palpable requisites of the law neglected by officers 
who are charged with the duty of securing the appearance of persons: ac- 
cused of crime. State v. Clendennin, 6 An. 744. State v. Longuineau, 6 An. 
700. State v. Harper, 3 An. 598. State v. Hays, 4 An. 59. State v. Jones, 8 
An. 10. State v. Sewall, 3 An. 575. 

It is ordered that the judgment of the District Court be reversed, and that 
the State take nothing by its motion. 





W. B. Nicnotson v. Suerarpv & McDorman. 


Where a party to a suit is required to answer interrogatories in open court, the questions should be 
read severally to him in open court, on the day fixed for the purpose by the order of the court; he 
should dictate his answer to the Clerk, that they may be put of record, in the presence of the Judge 
and of the opposite party. 

Therefore, where the answers were written by the counsel of the party interrogated, out of court, 
and brought into court, and sworn to in open court, and leave obtained to file them without being 

” read to the court, and without the knowledge of the opposing counsel, Held: that they were not 
admissible in evidence. 

C. 0., 487, 2481, 2487. 


PPEAL from the District Court of Claiborne, Drew, J. 
McGuire & Ray, for plaintiff and appellant. E. J. H. Jones, for defendants. 
Bucuanan, J. Suit upon a joint and several note of defendants, dated 17th 
November, 1849, due 1st January, 1851, and payable to J. T. Wafer, or bearer. 
Defence: failure of consideration ; that the nete was given for certain lands 
which defendants purchased of one James T. Wafer, but to which the vendor 
had no title; and that defendants have been compelled to purchase the lands 
from another person. 

The first question to be decided is the admissibility of defendants’ answer to 
the interrogatory annexed to plaintiff’s petition. Plaintiff prayed that defend- 
ants should answer the interrogatory in open court. This was not done. The 
answers were written by counsel of defendants out of court, and were brought 
into court by the defendants, and sworn to in open court, and leave obtained to 
file those answers, without being read to the court, and without the knowledge 
of plaintiff’s counsel. 

By answering in open court, we understand that the questions should be read | 
severally in open court to the party interrogated, who shall thereupon dictate his 
answers to the Clerk, the recording officer of the court, that they may be put of 
record, in the presence of the Judge and of the opposite party, on the day fixed 
for the purpose by the order of court; or if there has been no order, as in the 
present case, after notice to the party interrogating. We think the motion to 
strike out the answer to interrogatory should have prevailed. 

; 
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| Monouson "There appears to be no ground whatever for the defence set up. It is proved 
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by their own witness that def@idants have been in the uninterrupted possession 
of the land mentioned in their answer ever since the date of the note sued on, 
to wit: the year.1849. One of the defendants, McDorman, has thought fit to 
purchase the same land twice over since that time from other persons ; first, from 
James Grisom, in February, 1850; and secondly, from E. V. Ludeling, in Nov- 
ember, 1853. But it has not even been attempted to be shown that either Grisom 
or Ludeling had a superior title to James T. Wafer, the payee of the note sued 
upon, nor indeed any title whatever. The defendants have proved a conveyance 
from Wafer to themselves of the same date as the note, November 17th, 1849. 
This conveyance, although the parties chose to give it the form of a penal bond, 
was, according to our law, a title between the parties. C. C., 2431, 2487. 

Followed, as it has been, by an uninterrupted possession in the vendee, con- 
tinuing to the present moment, it would be as inequitable, as it is unsanctioned 
by law, to absolve the defendants from the payment of the price. 

The defendants have been under the strangest misconception of their legal 
rights. They have made out no case either for the rescission of the sale or for 
requiring security before paying the price— remedies given by law to the purehaser 
under the vendor's obligation of warranty. They do not even ask for either of 
those remedies. But they have got the property, and they imagine that they 
may also keep the price, because they have since purchased the same land from 
other persons. This case is not within the purview of Article 487 of the Code, 
because the acquisitions which defendants have made from Ludeling and from 
Grisom are not proved to have been made to supply a deficiency in the title 
which they had previously acquired from Wafer. 

Judgment of the District Court reversed, and it is adjudged and decreed that 
plaintiff recover of defendants, in solido, two hundred and fifty-four dollars, with 
legal interest from judicial demand, 1st March, 1854, until paid, with costs in both 
courts. 





Ham & Lasuzan v. N. T. McDans, Tutrix, &c. 





Where a debt for costs is merged in a judgment against the principal, the surety when sued can only 
prescribe against the judgment. 

A tutrix has a right to administer upon the estate of her minor children, without taking out letters 
of administration, unless required to do so by the creditors. 


PPEAL from the District Court of Bossier, , dv. 
Landrum, and Crain & Nutt, for plaintiffs and appellants. Looney, for 
defendant: 

Lea, J. (Sprorrorp, J. recused himself, having been of counsel.) This is a 
suit against Nancy 7. McDade, as tutrix of the minor children of James G. 
McDade, and as administratrix de son tort of his succession, for the recovery of . 
the costs of a chancery suit instituted in the State of Alabama, in which pro- 
ceedings the said McDade became surety on an injunction bond, the condition 
of which was, that in the event that an injunction sued out by one Matthew 
Labrouse, enjoining the prosecution of a suit against him by the plaintiffs, should 
be dissolved, they, the sureties, would be liable for the payment of “ the sum : 
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so enjoined,” and all such damages, costs, &c., as the defendant might sustain 
by the wrongful suing out of said injunction, gpd all costs of the chancery 
suit. The injunction was dissolved by a final decree rendered therein, and a 
judgment for the costs (amounting to $536 32) rendered against Labrouse, the 
principal on the bond. The plaintiffs allege that they have made ineffectual 
attempts to collect the amount of this judgment for costs from Labrouse, the 
principal in the injunction bond, and they now ask for judgment condemning 
the defendant to pay the same. 

For answer, the defendant pleads the general denial, and further adds the 
plea of res adjudicata, and the prescription of three, five and ten years. 

The plea of res adjudicata is not applicable to this case. The costs of the 
suit in chancery formed no part of the plaintiffs’ demand in the suit referred to, 
nor does the compromise appear to have embraced any matter of indebtedness 
not set forth in the petition. The claim for the costs incident to the chancery 
suit, has no necessary connection with, and is not embraced in the judgment 
which was the basis of the former suit against McDade. The liability of 
McDade’s representatives in this suit is dependent exclusively upon the nature 
of his obligation as surety on the injunction bond above referred to. The only 
real question to be determined is, whether the plea of prescription should be 
maintained. All the objections incident to the injunction bond, with the excep- 
tion of the costs of the chancery suit, have been satisfied. The case stands 
before us precisely as if McDade had been surety on a bond given exclusively 
for the costs of the chancery suit. Upon the dissolution of the injunction by 
a final judgment, McDade might have been sued for the amount of these 
costs as surety. No judgment was rendered against him in the decree dissolv- 
ing the injunction, but such a decree was rendered against his principal, and 
though, as surety, the defendant is entitled to oppose all exceptions belonging 
to the principal debtor which are inherent to the debt, yet as that debt had 
become merged in a judgment against the principal, the plea of prescription is 
no longer available to the surety, except as against a judgment. See 12 Rob. 
577, Irish v. Wright ; also, 6 Annual, 109. The transcript of the record, 
containing a certified copy of the bond, together with the taxed bill of 
costs filed in evidence, without objection, sufficiently establish the plain- 
tiffs’ right to recover the amount of costs actually incurred, viz: $536 32, 
with interest from jadicial demand, say 24th July, 1853. The defendant is 
not an administratrix deson tort. As tutrix, she had a right to administer 
upon the estate belonging to her minor children, without taking out letters of 
administration, unless required so to do by creditors. See Bryan v. Atchison, 
2 An. 462. She admits, however, in her answer, that she is administratrix of 
the succession of her deceased husband. 

The costs of the transcript filed in evidence, forms no part of the costs of 
the injunction suit, but may be properly taxed as incident to this suit. 

It is ordered, that the judgment appealed from be reversed; and that the 
plaintiffs, Hair and Labuzan, for the use of George B. Saunders, do have and 
recover of the defendant, Mrs. Nancy 7. McDade, as tutrix of her minor chil- 
dren, and as administratrix of the succession of James G. McDade, the sum of 
$536 32, with interest thereon at the rate of five per centum per annum from 
the 24th day of February, 1853, till paid, with costs in both courts; the said 
judgment to be paid in due course of administration. 


Bey 
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E. Epwarps v. W. O. Smrrn anv L., F. Sreexe. 


The exception to an action by one curator, of the non joinder of the other curater, is a dilatory 
exception, and comes too late after judgment by default. 


PPEAL from the District Court of Bossier, Drew, J. 
Looney, for plaintiff and appellant. Fout & Duncan, for defendants. 

Bucwanan, J. This is an action brought by E. Edwards, in his capacity of 
curator of the estate of Brinkley B. Hallon, deceased, against W. O. Smith, as 
drawer of a promissory note, and L. F. Steele, as surety. A default was entered 
against both defendants, after due citation ; no defence was ever filed by Steele ; 

‘but Smith filed an answer denying the plaintiff's authority to bring the suit, 
pleading the general denial, and averring, that if he ever executed the note sued 
on, the consideration had failed; that it was given in consideration of a certain 
negro man slave, named Raleigh, who at the time of the sale, was affected with 
an incurable redhibitory disease. The petition concludes with a prayer that the 
note be cancelled, the sale set aside and annulled and for a trial by jury. The 
trial by jury was refused. 

The evidence shows that Erasmus Edwards and Andrew Lawson, were ap- 
pointed curators of the estate of Brinkley B. Hallon, and as such, caused to be 
sold in the course of administration, and under an order of the court, the slave 
Raleigh. Smith became the purchaser, for the sum of $1105, payable in twelve 
months, for which amount he gave the note upon which the plaintiff sues, with 
Steele as surety. It is admitted by the pleading, (and the evidence which was 
received without objection, fully establishes the fact,) that the note was given as 
the price of the slave Raleigh. There was judgment for the plaintiff, and both 
defendants have appealed. It is urged that though the plaintiff's petition alleges 
the death of his colleague in the curatorship, yet nothing in the evidence sustains 
the allegation. Without passing upon the merits of the exception to the plain- 
tiff’s capacity to sue, we think that as it was of a dilatory nature, it could not 
be urged after a judgment by default had been entered. Upon the merits, we do 
not perceive upon what ground the defendants expect to reverse the judg- 
ment appealed from. 

Nothing in the evidence supports the allegation that the slave was diseased. 
The privilege allowed by the judgment was not claimed in the petition, but as 
it results necessarily from the defendants’ admission in his answer, and from the 
evidence received without objection, it cannot be pretended that he was taken 
by surprise. Under the prayer for general relief, we think there was no error in 
recognizing an incidental right, the evidence of which was placed upon the 

records by the defendants themselves. See Weiner & Co. v. Richardson, 5 An., 

p. 646. Considering, however, the nature of the pleading in the District Court, 

we think his claim for damages, as for a frivolous appeal, should be rejected. 
It is ordered that the judgment appealed from, be affirmed with costs, and the 
prayer for damages as for a frivolous appeal rejected. 
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T. Taxsert rv. E. A. Srone. 


a To’sustain an action for malicious prosecution, the prosecution complained of should be shown to 

a have been destitute of probable cause. What will or will not amount to probable cause, will 

7 depend on the circumstances of each particular case. 

Probable cause does not depend on the actual state of the case in peint of fact, but on the honest 
and reasonable belief of the party prosecuting. 

An overseer who is to receive from his employer, in compensation for his services, the one-fifth of 
the crop, must, in an action against his employer for his wages, show the value of the crop. 


PPEAL from the District Court of Franklin, Barry, J. 
Rives, for plaintiff and appellant. Morrison, Hough, and Jones, and Me- 
Guire & Ray, for defendant. 

Bucwanan, J. Plaintiff employed defendant as overseer of his plantation, 
during the year 1847. He discharged him at the end of the year, and in May, 
1848, commenced this suit for the price of a mule, the hire of three slaves, 
kegping of horse, &c. The principal item, however, is a sum of six hundred 
dollars, which plaintiff alleges defendant stole from him on the 26th of Decem- 
ber, 1847. 

Defendant pleaded the general issue; and reconvened, claiming wages as 
overseer under a contract, and also five thousand dollars as damages, because, 
“said Talbert, in violation of good faith, discharged this respondent without 
compensating him for his labor, and from unjust and malicious motives charges 
this respondent with theft, in order to injure the character of this respondent 
and excite prejudices in the mind of the community against him.” 

This issue was tried before a jury, who, on the Ist of December, 1849, 
found a general verdict in favor of the plaintiff for five hundred and three dol- 
lars and fifty cents. Defendant appealed, and our predecessors, at the October 
term, 1851 (not reported), reversed the verdict, not being able to agree with 
, the conclusions of the jury, and remanded the cause for a new trial. On the 
second trial in the District Court, in October, 1858, the jury returned the fol- 
lowing verdict: ‘‘ We, the jury, find for defendant for overseer’s wages, the 
sum of two hundred and twenty-five dollars, and for damages, the sum of 
three thousand five hundred dollars.” 

From this verdict, and the judgment rendered thereupon, the present appeal 
is taken. 

The first, and most important matter to be examined, is the claim for dama- 
ges for a malicious prosecution. It is a fundamental principle of law in refer- 
ence to such actions, that the prosecution complained of, should be shown to 
have been destitute of probable cause. Greenleaf’s Ev. § 449. What will or 
will not amount to probable cause, says that author, at § 455, will depend upon 
the circumstances of each particular case. And again: “Probable cause does 
not depend on the actual state of the case in point of fact, but upon the 
honest and reasonable belief of the party prosecuting.” 

Plaintiff brings this suit, in part, to recover from defendant, a sum of money 
which he alleges the latter stole from him. That there were some circumstan- 
ces of probable cause for such a claim, may be inferred from the verdict of the 
first jury which tried this cause. In reference to that verdict, our predeces- 
sors said: “ A careful examination of the record has satisfied us that the verdict 
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of the jury rests upon the belief, on their part, that the money claimed by the 
plaintiff had been stolen by the defendant. And the prompt and decisive 
action of the District Judge on the motion for a new trial, shows that, in his 
opinion, that fact was free from all reasonable doubt.” The cause was reman- 
ded on that occasion, not because there was no probable cause for the claim for 
stolen money, but because, in the opinion of the Supreme Court, differing in 
that respect from the jury and Judge by whom the cause had been tried in_ 
the first instance, there was not sufficient proof of the theft. In that particu- 
lar, we are not prepared to say, that we disagree with our predecessors; for 
the cause is before us on precisely the same evidence as before them, with the 
addition of some evidence as to character, which is about equally balanced. 
But because there is not sufficient legal proof to convict the defendant of the 
crime charged, it by no means follows, necessarily, that plaintiff is to be 
mulcted in damages for having made the charge. Our predecessors have not 
said, that there was no probable cause for the charge shown by the evidence. 
Their language points to the directly opposite conclusion. We will not recapi- 
tulate the evidence. Suffice it to say, that we may, without violence, infer 
from it, in the language of Greenleaf, “an honest and reasonable belief,” on 
the part of plaintiff, in the truth of his charge. 

The verdict and judgment for damages, are, in our opinion, erroneous upon 
legal principles. 

The jury have also allowed defendant two hundred and twenty-five dollars 
for wages as overseer. The appellant complains of this allowance as not jus- 
tified by the evidence, under the pleadings. 

In his answer and plea in reconvention, the defendant claims wages as over- 
seer of plaintiff’s plantation for the year 1847, undera special contract, to wit : 
“ That this respondent was to receive from said Zalbert, in compensation for 
his services, the one-fifth of the corn, fodder and crop of cotton made on said 
place during said period.” Under this allegation, it was incumbent on defen- 
dant to show what was the value of the corn, fodder and crop of cotton made 
on plaintiff’s plantation in the year 1847. There is no evidence to this point in 
the record. ' 

The claim of plaintiff for the value of a mule, say one hundred dollars, is 
made out to our satisfaction. 

It is therefore adjudged and decreed, that the judgment of the District Court 
be reversed: that plaintiff recover of defendant one hundred dollars, with costs 
in both courts; that upon so much of the defendant’s demand in reconvention, 
as claims damages of plaintiff for slander and for malicious prosecution, there 
be judgment in favor of plaintiff and against defendant; and upon so much 
of said reconvention, as claims wages of overseer, there be judgment of non- 
suit, . 
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Rostinson v. J. M. Lanprvm. 


Defendant pleaded the general dexial, and admitted that plaintiff had done work for him, but aver, 
red that he had paid for the work in full. Held: that this averment did not waive the general 
denial, and operate as a recognition of the whole debt. 


PPEAL from the District Court of Caddo, Land, J. 
Orain & Nutt, for plaintiff. Williamson & Landrum, for defendant 
and appellant. 

Lea, J. The plaintiff claims $959 52, with interest from judicial demand, 
for services rendered and labor and materials furnished, in completing a dwel- 
ling house for the defendant, as shown by a detailed account annexed to the 
petition, for which amount he claims judgment with privilege upon the build- 
ing. An exception having been taken to the indefinite character of the ac- 
count, one more specific was furnished with the leave of the Court. 

For answer to the plaintift’s claim, as thus set forth, the defendant pleaded a 
general denial, admitting, however, that the plaintiff “had done work for him” 
on the building, but that he had paid for the same in full, to-wit: the sum of 
$310. The case was submitted to a jury, who gave a verdict in favor of the 
plaintiff, for the sum of $959 52, subject to a credit of $310, with legal interest 
from judicial demand ; and in accordance with the verdict a decree was rendered 
in favor of the plaintiff for the sum of $649 52 with interest. 

On the trial of the case, a bill of exceptions was taken to the charge of the 
Court, instructing the jury, “that the plea of payment waived the general de- 
nial and was an admission of the debt sued for and that the burthen of proof 
was on the defendant to show the payment.” 

Under the circumstances we think the charge was calculated to mislead the 
jury, and the evidence is not such as to satisfy us that in the absence of such a 
charge, they would not have arrived at a different conclusion. 

The doctrine that the plea of payment admits the debt, only affirms the gen- 
eral principle that litigants should be consistent and truthful in their pleadings, 


_ and cannot be allowed to assume positions which are contradictory. 


An allegation that a debt has been paid, is certainly an admission that it 
once existed, but an averment by a defendant that he has paid all that he ad- 
mits to have been due, coupled with a denial of further indebtedness and speci- 
fying at the same time the amount thus paid, though it,.may operate as an ad- 
mission pro tanto, cannot be considered as a recognition of the whele of the 
plaintiff's demand. The answer of the defendant is consistent with itself, and if 
supported by the evidence would present a defense in every respect equitable. 

We have been requested by the plaintiff’s counsel, should the charge of the 
District Judge be deemed erroneous, to adjudicate finally upon the merits of 
the case. We would cheerfully do so if the judgment which should be rendered 
did not, in our opinion, depend to a great extent upon the degree of credit to 
which the testimony of the several witnesses would be respectively entitled, 
with reference to which we have no means of arriving at any other than a 
conjectural result. 

It is ordered that the judgment appealed from be reversed, and the case re- 
manded for farther proceedings according ‘to law, and that the appellee pay the 
costs of this appeal. 


SUPREME COURT OF LOUISIANA. 


Estate or Ryan. 


The Act of March 16th, 1854, which made it the duty of the District Judges to establish among them- 
selves a system of interchange for the trial of recused cases, is not unconstitutional. 


PPEAL frem the District Court of Catahoula, R. W. Richardson, J: 
Mayo, for plaintiff. Crawford, for opponent and appellant. 

Srorrorp, J. The administratrix of the succession of A. P. Ryan, appeals 
from a judgment ordering asale of property to pay debts of the succession. 

The judgment was made final after default, and the appeal was taken by 
motion in open Court at the same term. 

The appellant seeks to have the judgment annulled on appeal, (Ist) because 
it was rendered by the Judge of the 12th district, presiding in the 11th district, 
and (2dly) because it was rendered at a term not held according to law. 

I.—The Act of March 16th, 1854, (Sess. Acts, p. 109) made it the duty of 
the District Judges to establish among themselves a system of interchange for 
the trial of recused cases. 

We see nothing repugnant to the Constitution in the features of that Act. 
The Article 81 which requires that “the Judges of the several inferior courts 
shall be elected by the duly qualified voters of their respective districts or 
parishes,” provides only for the mode of electing Judges, and does nok pre- 
scribe their duties. This matter was fully considered under analogous provis- 
ions in the constitution of 1845; and we concur with the views of our prede- 
cessors as expressed in the case of the State v. The Judge of the Fifth Dis- 
trict, in 5 An. 756, most of which are applicable to the present case. 

II.—The appellant complains that the November term of the District Court 
for the parish of Catahoula, established by the Act of Feb. 15th, 1854, (Sess. 
Acts p. 12) was abolished by the subsequent Act of March 16th, 1854, (Session 
Acts p. 105). But the second Section of the latter Act provides that it “ shall 
not be considered as repealing, or in any way impairing any Act at the present 
session of the Legislature, amendatory of Section third, of the Act approved 
April 29th, 1853, in other respects than as amended by this Act; but such 
amendatory Act shall have full force and effect.” 

We find no error in the judgment appealed from; it is, therefore, affirmed 
with costs. 





Does, Tutor, v. Cockre.t. 


It is sufficient to sustain a petitory action against a mere possessor, for the plaintiff to show a title 
translative of the property sued for, together with the Receiver’s certificate showing that the land 
was located by the person making the title. 


PPEAL from the District Court of Bossier, Drew, J. 
Crawford, for plaintiff and appellant. Looney, for defendant. 
_ Sporrorp, J. The plaintiff produced a title translative of property to the land 
in question, derived from one A. D. Palmer. He also produced a duplicate of the 
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Receiver’s certificate, which indicates that the land was located by A. D. Palmer 
with a State Internal Improvement warrant. 

This is a sufficient title to support a petitory action against a mere possessor, 
unless successfully impeached for fraud. Guidry v. Woods, 19 L. 834 ; McGill 
v. McGill, 4 An., 265; Robertson v. Wood, 5 An., 198. 

It matters not, so far as this defendant is concerned, whether the investment of 
the minors’ funds was authorized by a family meeting or not. The title vested in 
them, or in their tutor who made the purchase. 

But the defendant contends that the fraud or bad faith of the plaintiff, Doles, 
towards himself taints the plaintiff’s title, and requires that the title should be 
decreed to enure to his benefit. 

Upon a careful examination of the evidence, we are unable to concur with the 
Judge a quo in this view of the case. 

It may be conceded that the plaintiff, Doles, violated his duty towards Cockrell, 


_and perhaps deceived him. But Cockrell undertook to show that the land in 


question was entered by Doles whilst the latter was clothed with an agency from 
himself to enter it, and that it was entered with his own funds or the proceeds 
of his propagty. 

Neither proposition is proved. Doles could hardly have been his agent on the 
8th February, 1858, when the Jand was entered in the name of Palmer, for a 
suit was then pending, in the name of Cockrell v. Doles, for an alleged violation 
of the trust with reference to one-half of this very land. And the evidence shows 
that the land was entered, not with the funds of Cockrell, but by means of a 
warrant forwarded by Palmer, who testifies that he was subsequently reimbursed 
eut of the funds belonging to the minor wards of the plaintiff. We cannot say 
that the land in reality belongs to Cockrell, because the year before it was en- 
tered Cockrell gave Doles a watch and some money to enter it for him, and also 
assigned a pre-emption certificate to him, whilst neither the watch, money nor 
pre-emption certificate are shown to have had any connection with the entry ac- 
tually made. 

The judgment must, therefore, be reversed. 

The question of the improvements, the value whereof is claimed in reconven- 
tion, must be reserved, as the evidence is too indefinite to enable us to settle the 
rights of the parties definitively. 

It does not appear precisely when they were made. If before the entry, under 
the authority of the case of Hollon v. Sapp, 4 An, 519, the defendant is entitled 
to nothing for them, unless, perhaps, he alleges and proves that he was ina 
situation to avail himself of the pre-emption laws at the time he made the 
improvements with that view. 

If they were made after the entry, the Article 500 of the Civil Code would 
seem to apply to the case, and the plaintiff would have his election to keep the 
improvements, upon reimbursing to the owner of the materials their value and the 
price of the workmanship, or to compel the defendant to take away or demolish 
the same at his own expense. 

The value of the rent is not definitively proved, and this question will also be 
reserved. 

It is therefore ordered, that the judgment of the District Court be reversed, 
and that the plaintiff, W. M. Doles, tutor, etc., be decreed to be the owner of the 
land in controversy, and that the cause be remanded to the District Court for 
further proceedings according to law touching the questions of improvements 
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Doss = and rents; no writ of possession to issue until a final decree thereupon. It is 
Coornauz. further ordered that the costs of the appeal be borne by the defendant and ap. 


pellee. 












C. H. Morrison v. C. Keer. 


An administrator cannot in a new answer, set up other matters of defence, some of which are incon- 
sistent with the allegations of the first answer. 

Where it is in proof that defendant had acknowledged he held the land sued for under the plaintiff, 
he is precluded from disputing plaintiff’s title, or availing himself of any formal defects in it. 

©. C., 8409, 8480. , 


PPEAL from the District Court of Ouachita, Richardson, J. 
C. H. Morrison, in pro. per. Garrett & Ludeling, for defendant and ap- 
pellant. 

SporrorD, J. This is an action brought by the plaintiff to recover of the de- 
fendant a tract of land upon the Bayou de Siard, containing 400 arpents, and 
known as the Dawson tract. 

The defendant, after a general denial, pleaded that she had been in possession, 
as owner, for more than a year, of the tract of land, which the plaintiff sued for, 
and that the same was situated in the Bastrop grant. 

Pending the suit the defendant died, and her administrator filed a new answer 
setting up other matters, some of them inconsistent with the allegations of the 
first answer. The administrator could not withdraw the judicial admissions made 
by the deceased, and, under that view of the case, it becomes immaterial to notice 
the second answer further. 

The locus is thus ascertained beyond dispute by the pleadings. Has the plain- 
tiff made out a sufficient title as against the defendant? 

Upon the merits our opinion coincides with that of the District Judge. The 
defendant, by her written and oral acknowledgements, which were adduced in 
evidence by the plaintiff upon the trial, that she held under the plaintiff, has pre- 































cluded herself from disputing his title or availing herself of any formal defects 
therein. C. C., 3409, 8480; Wells v. Hickman, 8 Rob.,3; Broughton v. King, 
9 Rob., 217. 


The sheriff’s deed is apparently a just title translative of property. 

‘It is unnecessary to discuss the bills of exceptions presented by the defendant’s 
counsel, as we are satisfied that the deceased defendant possessed as the tenant 
of the plaintiff. 

The plaintiff acquiesces in the adjustment of the question of rents and im- 
provements made by the District Judge. 

The judgment is, therefore, affirmed, with costs. 
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M. Wetts v. Roacn, et al. 


That clause of the Act of March 16th, 1842, which forbids suit to be instituted against the securities 

* on certain bonds “until the necessary steps have been taken to enforce payment against the 
principal,” must not be so construed as to deprive the creditor of recourse against the surety 
until the insolvent estate of the principal to the bond has been liquidated. In a case where an 
execution cannot be taken out against the property of the debtor, where his succession is under 
administration, the creditor may proceed against the surety. 


PPEAL from the District Court of Caddo, Spofford, J. 
Crain & Nutt, for plaintiff and appellant: 


The issue in this-case, and the only issue, is: Has Mary Wells exhausted 
all legal remedies against the succession of J. W. Hardwick? If she has not, 
she cannot for the present, pursue the defendant, Watson. See Act, 16th 
March, 1842, p. 300. Canal Bank v. Brown, 4 A. R. 545. Kemper, et al. v. 
Splane, 4 A. R. 846. Ross v. Chambiss, 5 A. R. 158. Wilson v. Murrel, 6 
R. R. 68, and the authorities cited. Copley v. Richardson, 4 A. R. 572. See 
Alley v. Hawthorne, 1 A. R. 122. 


Landrum, for defendant : 


The case of Berry A. Wilson v. John Murrel, 6 R. 68., is not parallel to the 
case at bar. In the case cited the defendant was only liable as administrator, 
and the steps, pointed to in articles 1055, 1056 and 1057, were necessary to be 
taken for the purpose of ascertaining whether there were funds in the hands 
of the admizistrator which could be applied to the payment of the debt, and 
if there were that execution might be awarded against him yg ae | 
for them, in case he refused to pay. But, in this case the defendant, Hard- 
wick, is liable absolutely in his individual capacity, upon a final settlement of 
his administration of the succession of Wells. It is not the surety of Hard- 
wick’s curator that is sought to be made liable, but the surety of Well’s curator. 
The death of Hardwick renders it impossible to get out a ji. fa. against him, 
and, notwithstanding the Act of 1842, this case cannot be distinguished from 
Alley v. Hawthorne, 1 A. 122, for in that case the Court recognized the neces- 
sity of a fi. fa. and return of nulla bona, and which indeed is required by the 
statutes of 1839, before proceeding on appeal bonds against the surety. See 
also succession of Johnston, 1 A. R. 76. 

Suppose this decree had been rendered against Hardwick personally, durin 
his life-time, and while it was being remanded to the Court below, Hardwic 
had died and his succession had been left vacant, and a curator had been ap- 
pointed, would we have been compelled, even if the succession had been sol- 
vent, to have waited the delays of administration, particularly the three months 
delay required by article 1167 of the Civil Code, which is absolutely required 
of him. What necessary steps could be taken against the principal? How 
then can the death of Hardwick at an earlier date, or how can the fact that his 
administration is opened when this suit is brought, alter the case ? 

The whole history of the settlement of successions in Louisiana evinces the 
absurdity of such a notion. In the case decided in 6th R. the creditor per- 
haps was not entitled to the payment of his whole debt. The estate was not 
closed up, and it might have turned out insolvent. It was necessary, there- 
fore, to compel the administrator to show the condition of the estate, so that it 
might be known what the surety was liable for. But in this case the amount 
for which the surety was liable is fixed beyond doubt, and if the facts of the 
case prevent the necessary steps being taken, he is immediately liable. If 
Hardwick was living we should have to get ont a ji. fa. and a return of no 
property; we could not be required to do more—his death prevents that. Be- 
sides, the decision in the case cited was no doubt based upon the same course 
of reasoning which resulted in the decision in Chalarou’s case, 9 L. R. 227, 
which I think is very successfully refuted in the able decision of Alley v. Haw- 
thorne, pronounced by Chief Justice Eustis, already cited. 

Besides, we should consider the reason which prompted the Legislature to 
make the enactment according to the 17th and 18th articles of the O. OC. 
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Now, the summary remedy which was heretofore given to creditors of 
successions pi a the surety of the curator, as evidenced bythe decision of 
Parmele v. Brashear, aaa on Tay see Se aps, thought to be a hardship on 
sureties—but the Legislature never could have intended to retard the final set- 
tlement of the succession. 


Sporrorp, J. Bannister Wells removing with his negroes from Mississippi 
to the West, died at the house of J. W. Hardwick, in the parish of Caddo, 
early in 1849. 

Hardwick procured the appointment of curator to his succession, and ad- 
ministered it for upwards of two years as a vacant succession. F. R. Roach 
and Alfred Harris, (the latter herein represented by Mrs. Watson,) were sure- 
ties on his bond as curator. 

The present plaintiff, Mary Wells, was recognized as the instituted heir of 
Bannister Wells, her husband, who had voluntarily separated from her in Mis- 
sissippi. After many delays she succeeded in getting possession of the prop- 
erty left in the hands of Hardwick. He filed the final account of his adminis- 
tration, which embraced very large charges, some of them for medical services 
rendered by himself to the slaves belonging to the succession. Mary Wells 
opposed the account, denying the correctness of many of the charges, and al- 
leging that Hardwick was liable for the hire of the slaves which he had em- 
ployed in his own service during his curatorship, without accounting in full for 
their wages. 

The trial of this opposition resulted in a judgment in the District Court 
which liquidated the balance due to Mary Wells by J. W. Hardwick, upon a 
final settloment of his account of administration, at the sum of $1080 92, for 
which judgment was rendered in her favor against him with five per cent. in- 
terest from the 14th April, 1852, the date of the judgment. 

Hardwick appealed to the Supreme Court from the judgment, and F. R. Roach 
became his surety on a suspensive appeal bond. 

On the 18th April, 1853, the judgment was finally affirmed by the Supreme 
Court, with costs, and J. W. Hardwick having died pending the appeal, it was 
ordered that the decree be binding upon his succession, represented by David 
J. Hooks, curator. 

On the 30th December, 1853, Mary Wells took a rule on Hooks, curator of 
Hardwick's succession, to show cause why this judgment should not be paid 
immediately. 

Upon a hearing Hooks proved that all the property of Hardwick’s succession 


. had been sold, and would not realize for one or two years more than énough to 


pay the privileged debts, and then would not pay more than from aac 
to forty cents on the dollar. 

Whereupon the rule was discharged. __ 

Mary Wells then instituted this suit against 7. R. Roach, surety on the ap- 
peal bond in the suit above alluded to, and against F. R. Roach and the repre- 
sentative of Alfred Harris, sureties on the official bond of Hardwick, as cura- 
tor of the succession of B. Wells, to recover of them, in solido, the amount of 
her final judgment against Hardwick. 

There was judgment against Roach as surety on the appeal bond, and 
against Roach and Mrs. Watson jointly, as securities on the curator’s bond. 

The defendants have appealed. 

The sole matter pleaded in defence of the action, is the statute of March 16, 
1842, § 6, (Session Acts p. 802,) which provided: ‘That the Courts of Pro- 
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bate shall have exclusive cognizance of all suits or actions against sureties on WELLS 
the bonds of appeal, and all others which they are bound by law to receive or Roacu. 
exact from appellants and administrators, tutors, curators and testamentary 
executors generally ; and no such suit shall be instituted against the security, 
until the necessary steps have been taken to enforce payment against the 
principal.” 

Thus, the only question presented in the pleadings in the brief of counsel is 
whether “the necessary steps have been taken by the plaintiff to enforce the 
payment of her judgment against the estate of Hardwick, the former curator 
of the succession of Bannister Wells.” 

From an inspection of the proceedings and the evidence it is conclusively 
3 shown, as before stated, that a judgment for a liquidated amount, viz: that 
claimed in the petition, was obtained against Hardwick, and that while an ap- 
; peal was pending from said judgment Hardwick died. The judgment having 
f. been affirmed against his representatives, the plaintiff, in our opinion did take 
all necessary steps to enforce payment against the principal, by taking a rule ° 
upon the representatives of Hurdwick's succession, to show cause why the 
judgment should not be paid. The action of the Court upon this proceeding, 
in our opinion, rendered any other “step” unnecessary in order to enable the 
plaintiff to proceed at once against the sureties of Hardwick, both on his bond 
as curator and appellant. The rule was dismissed, it having been shown that 
all the property of Hurdwick’s estate had been sold, and that not more than an 
; ’ amount sufficient to pay the privileged debts would be realized for one or two 

years, and then only from twenty-five to forty cents on the dollar. 

4 The case comes clearly within the scope and application of the principle laid 
Ps down in Alley v. Hvothorne, Ist An. p. 126. Adopting the language of this 
decision: ‘‘ Where an execution cannot be lawfully taken out against the prop- 
erty of the debtor, (as in the case at bar,) where his succession is under admin- 
istration, the law will not turn the judgment creditor over to a labyrinth of 
creditors, to await the tardy liquidation of a litigated or insolvent succession.” 
He has done all that he can do, and all that he is bound to do, unless we hold . 
that he can have no recourse against the defendant until the insolvent estate of 
Hardwick has been finally liquidated. This would not in our opinion be a rea- 
sonable construction of the law regulating the right and liabilities of this class 
of sureties. 

It is ordered that the judgment of the District Court be affirmed with costs, 
and that the decree be also binding upon the succession of /. R. Roach, herein 
represented by Benjamin L. Hodge, the executor of the deceased. 
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Dunsar et als. v. Dinxerave et als. 


The Police Jury authorized its President to transfer to the Sheriff a note in payment of his fees.— 
Held : That the transfer being incomplete before the Sheriff had agreed to take it, the nete was 
not liable to seizure under garnishment process to pay the Sheriff’s debts. 

It seems that the debt due by the parish to the Sheriff for fees of office is not subject to seizure un- 
der execution. ©. C. 1987, 0. P. 647. . 






PPEAL from the District Court of Ouachita, R. W. Richardson, J. 

Plaintiffs propounded interrogatories to several persons—one of whom, 
John T. Ludeling, was asked whether at the time of the service thereof, or 
69 
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since, he had in his possession or under his control, individually or otherwise, 
“a note executed by John T. Simmons, William A. Simmons, Francis Hassen 
and Elizabeth Gilbert, dated about the 17th December, 1858, for four thousand 
dollars, and due March Ist, 1854, drawing eight per cent. per annum interest 
after due? If so, state where said note is now, and to whom it was made pay- 
able, and if you have it, produce it.” And, “had you at the time of the ser- 
vice of these interrogatories on you, or have you since, as President of the Po- 
lice Jury of the parish of Ouachita, transferred to William H. Di: . 
Sheriff, and the District Attorney, the note described in the ordinance of the 
Police Jury approved 2d January, 1854, in pursuance to the requisites of said 
ordinance, a printed copy of which is hereto annexed for reference? If so, 
when did you make said transfer, and what amount did you transfer to each ?— 
was it not one-half of said note toeach? If in any other way, state it parti- 
cularly.” 

The ordinance of the Police Jury is as follows: “ Be it enacted, &., That 
the first of the five notes executed by William A. Simmons, John T. Simmona, 
Elizabeth Gilbert and Frances Hassen, in consideration of the sale to them of 
the property by the agent of the parish, at the Sheriff’s sale in the suit of 
The State of Louisiana vy. Edward W. Gilbert et als., be transferred to the 
Sheriff and the District Attorney, in payment of their fees. Be it further en- 
acted, That the President of the Police Jury be and he is hereby authorized to 
transfer the said first note for four thousand dollars, with interest, dated 17th 
December, 1853, and due first March, 1854, and the mortgage to secure its 
payment, to the said collecting officers, and that he be authorized to take their 
receipts for the amounts by them collected on the bond in the above entitled 
cause. 

In the answers of John 7. Ludeling to the 4th interrogatory, he says: “ As 
President or agent of the Police Jury, I had in my possession the note describ- 
ed in the fourth interrogatory ; but, in accordance with the ordinance of the 
Police Jury, I transferred it to Robert J. Caldwell, District Attorney, and Wil- 
liam H. Dinkgrave, late Sheriff of the parish of Ouachita, and delivered it to 
them. Up to the time of the transfer of the note to William H. Dinkgrave 
and Robert J. Caldwell, I held the note as the agent of the parish under the 
ordinance referred in the interrogatories, which ordered me to transfer it to 
them, and to take their receipt for the fees due to them by law for collectin 
the bond in the suit of the State v. Edward W. Gilbert et al. William H. 
Dinkgrave refused to receive the transfer or receipt for the fees due him until 
the note was delivered to him. As the Agent of the parish, acting under the 
said ordinance of the Police Jury, I considered it my duty to deliver the said 
note to Dinkgrave and Caldweil—to transfer the mortgage and take their re- 
ceipt for the fees due to them. It became also necessary to deliver the note in 
order to complete the transaction with &. J. Caldwell and procure his receipt. 
I never had the note in any other capacity than as agent of the Police Jury of 
Ouachita. The note was made payable to the parish of Ouachita or bearer.” 
Answer 5th: “I transferred said note to the persons mentioned, on the 7th of 
February, 1854. I transferred the whole note to both of them, stating that 
each owned two thousand dollars in it. I refer to my answer to the fourth in- 
terrogatory for fuller explanation. Wherefore as defendant had no property of 
defendants in his possession at the date-of the service, and has none now, he 
jprays to be hence dismissed at plaintiffs’ costs.” 


McGuire & Ray, for plaintiffs and appellants. 

Hudeling, for defendants. 

Srerrorp, J. There appears to be no error in the judgment discharging the 
garnishee J. T. Ludeling. 

His answers were not traversed, and they are neither evasive nor inconsis- 
tent. 

The nete which, by the ordinance of the Police Jury, he, as the President, 
was authorized to transfer to the District Attorney and the Sheriff in payment 
of their fees, did not belong to the Sheriff Dinkgrave until he had agreed to 
take it in payment. If the note itself had been seized at any time before it 
actually went into his hands, it could not under the evidence have been held as 


the property of Dinkgrave. 
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It ‘enh also seem that the debt which the parish owed Dinkgrave for fees aeae 
in his office of Sheriff, was not subject to seizure under execution. C. C. 1987, Domenave. 
C. P. 647; Conrey v. Copland, 4 An., 307. 
Judgment affirmed with costs. 








W. J. Scorr, Attorney, &c., v. J. Lawson, Curator. 


It cannot be urged in the Supreme Court that the Judge erroneously overruled an application for % 
continuance, when the point had not been reserved by a bill of exceptions to the ruling of the 
court. 
Curators, administrators, tutors and testamentary tors who absent themsclves from the State 
for a time, will lose their administrations unless they appoint an attorney and deposit an authen- 
tic copy of the power of attorney in the manner pointed out by the Act of 24th April, 1847. 





©. 0. 1145. 
PPEAL from the District Court of Bienville, Drew J. 4 
Scott, for attorney of absent heirs. Looney, for the curator and appel- 4 
lant. 


Sporrorp, J. The plaintiff, as counsel for the absent heirs. of John M. Beil, 
deceased, brought this suit to procure the dismissal of the defendant from the 
office of curator of Bell’s vacant succession. 

The reasons alleged are, that the curator, who was a resident of the parish 
of Bienville at the time of his appointment, has since left the State and gone 
. to California to reside, where he has been more than a year without leaving 

y any agent or attorney in fact to represent him in the said succession, and that 

: he has also failed to render the proper accounts of his curatorship. 

A curator ad hoc was appointed to represent the absent defendant, and has 
appealed from the judgment of the District Court dismissing the curator from. 
office. 

In this court, he urges that the Judge erroneously overruled his application 
for a continuance. But he took no bill of exceptions to the ruling, and we can- 
not, therefore, revise it. It is only when the question decided is presented by: 
the pleadings, that a bill of exceptions may be dispensed with. Exchange and 
Banking Co. v. Yorke, 4 An., 139. 

‘¢ The long continued aheenee of the defendant, probably in the State of Cali- 
fornia, was sufficiently proved, without the evidence which was excepted to, by. 
the defendant’s counsel. 

It was the duty of the defendant to show that he had complied with the re-. 
quirements of the Act of 24th April, 1847, amendatory of Art. 1145 of the: 
Civil Code, even if his absence was but temporary. ‘ Curators, administrators,, 

‘ tutors and testamentary executors who only wish to be absent for a time, ought 

a not to lose their administration of said successions on that account; provided,, 

: they leave with some person residing in the parish, or in an adjoining parish, 
where the succession is opened, a general and special power of attorney to re-. 
present them in all the acts of their administration as curator, administrator,. 
tutor and testamentary executor, and deposit an authentic copy of the power- 
of attorney before his departure, in the office of the Recorder of Mortgages in 
and for the parish where said succession has been cpenyt, which power of at-. 
torney shall be duly registered.” 


« 
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The object of this law is to secure the constant presence of a person to re- 
present the’ succession, to whom creditors and heirs may apply. The curator 
ad hoe might have procured evidence enough to defend this suit by application 
to the Recorder, if his client had complied with the law. 

There is no error in the judgment destituting the defendant of his office as 
curator. ©. C. 1144, 1145, 1149, 1151. 
Judgment affirmed with costs. 


en eee 


L. C. Henperson rv. D. B. Trovspare, et al. 


The neglect of the Clerk to file the appeal bond, which he has certified as a part of the record in the 
case, cannot be imputed to the appellant, and affords no grounds for the dismissal of the 


appeal. 

Under the common law, as it prevails in Georgia, the husband by the fact of marriage becomes 
entitled to the slaves and other personal property of his wife, although he may not have 
reduced the slaves to his exclusive possession. And where the spouses afterwards remove to 
Louisiana, the value of the property thus acquired cannot be made the basis of an action by 
the wife against the husband. It is otherwise with respect to sums of money received by the 
husband from the sale ef his wife’s real estate, and with respect also to choses in action 
not reduced to possession by the husband, but collected after the removal of the spouses to 
this State. 

Where there is nothing to show fraud and collusion on the part of the husband and wife, in an 
action for the separation of property, an error in the amount for which the judgment has 
been rendered, should not avoid its effects upon after-acquired property. 

The tenor of the petition and a prayer for general relief may justify a decree for separation of 
property without an express prayer to that effect. 


PPEAL from the District Court of Union, R. W. Richardson, J. 
Baker, for plaintiff. McGuire & Ray, for defendant and appellant. 

Merrick, C. J. The motion to dismiss the appeal in this case is overruled. 
The neglect of the Clerk to file the appeal bond which he has certified as a 
part of the record in this suit cannot be imputed to the appellants, and there- 
fore cannot prejudice them. 

This action is brought to enjoin the Sheriff of the parish of Union from sel- 
ling a negress and certain town lots in the town of Farmerville. 

It seems that the plaintiff was married to Jsaiah P. Henderson, in the State 
of Georgia, sometime in the month of February, 1840. At the time of the 
marriage she was a minor in the possession of an interest in lands and slaves 
inherited by her from her deceased father. 1t does not clearly appear whether 
or not the slaves had been divided among the heirs at the time of the marriage. 
As the maiden name of the plaintiff is used in the proces verbal of the parti- 
tion, signed 17th February, 1840, we infer that it was made prior to the mar- 
riage. Two slaves, Zom and Henrietta, and a small sum of money were set 
apart to her in this partition. In the year 1842 her husband left the State of 
Georgia for Louisiana, and his wife came out the year succeeding. 

The evidence, though not very clear, leaves it probable that the slave Tom 
remained in the partial possession of Mrs. Bryan, the mother and former guar- 
dian of the plaintiff, from the marriage until sometime after the removal of 
Henderson and wife to the State of Louisiana, when he was sent to them. 

It also appears that plaintiff’s portion of the proceeds of the lands in 
Georgia and Alabama were sent to them during their residence here. Four 
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hundred dollars, being the proceeds of the land in Georgia, were sent them in 
1844, and three hundred and thirty three dollars, the proceeds of those in Ala- 
bama, in 1849. 

In 1846 Henderson, the husband, sold the slave Zom to one Feazel for six 
hundred dollars. 

In 1849 the plaintiff instituted a suit for separation of property against her 
husband, claiming judgment for the price of the slave Zom, and $700 in money, 
received by her husband. A decree of separation of property was rendered 
in her favor in June, 1849, recognizing her demand against her husband for 
$1200, and awarding her judgment against him for that sum. 

This judgment was, therefore, previous in date to the date of the receipt for 
$333, her portion of the proceeds of the Alabama land, though the testimony 
leaves it somewhat uncertain whether this sum had not been received by Hen- 
derson, prior to the date of the receipt. 

In October, 1849, the property, now in controversy, having been seized at 
the suit of Carrollton, Frothingham & Co., against Henderson, was sold at 
Sheriff’s sale to the plaintiff, and adjudicated to her by the Sheriff. 

The defendants, Paul Tulane & Co., having a judgment against the hus- 
band of plaintiff, caused an execution to issue and be levied upon the negress 
and lots in controversy, as the property of Henderson, disregarding the Sheriff's 
sale to the plaintiff, and her decree of separation of property. 

She injoined the sale, and in this action she sets up her suit of separation 
of property and proceedings under it, and her purchase of the property in con- 
troversy under the execution levied in the suit of Carrollton, Frothingham & 
Co. against her husband, as the basis of her title. 

The defendants aver that the forms of law in the suit of separation were not 
complied with; they deny that her husband was indebted to the plaintiff, and 
allege that the whole matter of plaintiff's pretended separation and her claim 
is a fraud, and intended to defraud her husband’s creditors, and that there had 
been no legal execution of said judgment. 

The lower Court rendered a judgment in favor of plaintiff, perpetuating the 
injunction and quieting the plaintiff in her title and possession, and the defen- 
dants appealed. 

On the part of the appellants it is contended, that as the marriage was con- 
summated in Georgia,a State in which the common law prevails, the slaves 
(being there considered personal property) together with all other personal 
effects of the wife, became the property of the husband by fact of marriage. ~ 

The plaintiff, in order to avoid this consequence, alleges, and has attempted 
to prove, that the slave Jom, as well as the money, was not received by Hen- 
derson until after his removal to Louisiana. 

It is clearly established that Thomas Bryan, the father of plaintiff, died two 
or three years previous to her marriage. 

Not being aware of any statute of Georgia changing the common law in this 
respect, we are of the opinion that it was not necessary for the husband t 
have had the exclusive possession of the slave Zom, in order to make him his 
property. The act of marriage invested the husband with all the personal , 
effects of the wife, (the choses in action excepted,) in full property. We there- “a 
fore think that the judgment of separation, so far as it embraced the price of 
the slave Jom, waa erroneous. As the husband does not become by the com- 
mon law the owner of the real estate of the wife, we think Henderson was 
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chargeable with the sums of money received by him after his removal to 
Louisiana, it being the wife’s interest in the lands sold in Georgia and Ala- 
bama. Four hundred dollars of this appears to have been received prior to 
the judgment of separation, and justified the decree of separation of property, 
at least for that amount. 

Had the money sent been the proceeds of choses in action, not reduced to 
possession, but collected after the removal of Henderson and wife to Louisiana, 
it would have also belonged to the wife, and justified the judgment pro tanto, 

There is nothing in the fact that the plaintiff instituted her action for the 
price of the slave Zom, as well as the proceeds of the sale of the lands in 
Georgia, which could be considered as characterizing her suit for separation of 
property as fraudulent. If she erred, the Judge who decided the case by de- 
creeing her the price of the slave, erred also. 

We do not think (where there is nothing to show fraud and collusion on the 
part of the parties to the action of separation of property,) that an error in the 
amount for which the judgment has been rendered, should avoid it as to its 
effects upon after acquired property. We think it should be permitted to 
stand and produce the effect of dissolving the community, and of leaving the 
wife separate in property from her husband, and consequently the right to ac- 
quire property by purchase. If the creditors have any right to all or any part 
of the proceeds oi the sales made on the execution of the wife on her judg- 
ment of separation against her husband, their remedy isin a different pro- 
ceeding. 

We do not think that there is anything in the objection, that, in plaintiff's 
petition for a separation of property, there was no express prayer for a disso- 
lution of the community. The tenor of the petition and theprayer for general 
relief, justified the decree. 

Were it necessary to be proved, the proceedings now before us leave us suf- 
ficient from which to infer the embarrassed circumstances of the husband at 
the time of the judgment of separation, but we do not understand that this 
fact has been put at issue by the answer although urged in argument. 

It is therefore ordered, adjudged and decreed by the Court that the judg- 
ment of the lower Court be affirmed, and that the appellants pay the costs of 


appeal. 





Tue State v. G. B. Hopson. 


The order of the court to admit the prisoner to bail, should so be entered of record as to leave no 
reasonable doubt of its meaning. Therefore, the sureties on the bond of one admitted to bail, on 
an order which did no! designate for whom, or for whose cause it was intended, will not be bound. 


PPEAL from the District Court of Morehouse, Richardson, J. 
Caldwell, District Attorney, for plaintiff. McGuire & Ray, for defendant 
and appellant. 
Sporrorp, J. The grand jury for the parish of Morehouse presented a bill 
‘of indictment for perjury against Green B. Hopson. 
He entered into a bond with several sureties in the sum of $2,000, for his 
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appearance to answer the charge. The bond appears to have been taken by 
the Deputy Sheriff. . 

This bond was forfeited, and the sureties have appealed from the judgment 
against them. 

The sole ground upon which they rely is, that there was no order of court 
authorizing Green B. Hopson to be admitted to bail. 

The only order relied upon by the State, is in the following words : 

“Ordered by the court, that in the following State cases the amount of 
recognizance or bonds be fixed as follows, and that the Sheriff or his lawful 
deputy, take their recognizance or bonds, and approve the securities: Perjury 
two thousand dollars ($2,000).” 

This is not an order to admit Green B. Hopson to bail. 

Nor does it follow by necessary intendment from the record, that Hopson’s 
case was the one alluded to in the order. 

In these grave matters, requiring the highest judicial discretion to be exer- 
cised in each individual case, the record alone is allowed to speak. It cannot 
be eked out by evidence aliunde, or by conjecture. 

In the State v. Longineau, 6 An. 700, the court actually made an order that 
the prisoner be admitted to bail in a fixed sum. 

The Clerk, through inadvertance, did not enter the order on his minutes. 

The sureties opposed the forfeiture of Zongineau’s bond, taken in pursuance 
of this order, on the ground that there was no order. The State offered to 
prove by the Clerk, the facts as they were, contradictorily with the sureties. 

But the Supreme Court said, that parol evidence could not supply the defi- 
ciency in the record, and that the bond was taken without authority and was 
not binding on the sureties. 

The Judge should take into consideration each case by itself, in determining 
the matter of bail; and his order thereupon should so be entered of record, as to 
leave no reasonable doubt of its meaning. 

The judgment is reversed as to the sureties of Green B. Hopson, and judg- 
ment rendered in their favor. 


Same Case on a Re-Hearine. 


In admitting a prisoner to bail, the proper practice is for the Judge to fix the amount of a bond, 
and deputise a person to receive and approve, in each case, as it is presented by the grand 
jury. 


POFFORD, J. In refusing the re-hearing prayed for in this case, we remark 

that the decision is based solely on the ground that the record does not 

disclose an order authorizing Hopson to be admitted to bail, either expressly, 
or by necessary implication. 

A general order might be so drawn as to include special cases of necessity ; 
at the same time, we take occasion to express our disapprobation of a practice 
which seems toimply that the grade of the crime is the sole measure of the amount 
of the bond to be required to admit the party to bail; whereas the object of 
requiring bail is to secure the attendance of the party, and the amount of the 


bond should vary, not only with the degree of the offence, but with the circum- 


stances of the accused. 
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“MBhe proper practice is for the Judge to’fix the amount of a bond and depu- 
tize a person to receive and gpprove it, i in eee is presented by the 
grand jury. ; 

— : 





McAtpin, Receiver, &c. v. Jones et al. 


A receiver appointed by the courts of another State, may, through the instrumentality of our 
courts, reclaim property which has been fraudulently or feloniously removed from the jurisdiction 
of such State. 


PPEAL from the District Court of Monroe, R. W. Richardson, J. 
McAlpin & Baker, for plaintiff and appellant. McGuire & Ray, for 
defendants. 

Sporrorp, J. The plaintiff, alleging himself to be receiver of all the effects, 
real and personal, of the estate of Horace Carpenter & OCo., in Mississippi, by 
appointment of the Chancery Court of that State, sued the defendants in the 
parish of Ouachita, for four negroes, which he averred were illegally i in their 
possession, and had been stolen from his possession as receiver, in Washington 
county, Mississippi, they being the property of the estate of Horace Carpen- 
ter & Co. 

Some of the negroes were sequestered and bonded by the defendants. 

The defendant, Burwell H. Jones, excepted to the suit, on the ground that 
there was no such office as receiver to an estate or firm in Mississippi; that 
the plaintiff was not such a receiver, and that a foreign receiver cannot stand 
in judgment in this State, and particularly as the plaintiff's petition sets out 
his capacity. 

The exceptions were suséained, and the plaintiff appealed from the judg- 
ment dismissing this suit. 

The statutes of Mississippi in evidence, recognize the office of receiver in 
chancery to be appointed by the chancellor. 

A certified copy of the order of the Superior Court of Chancery in Missis- 
sippi, shows that the plaintiff was appointed receiver of the property of Z, 
Carpenter & Co., with authority to take possession and manage the same, and 
also to carry on the plantation belonging to that estate. 

That part of the Clerk’s certificate which was objected to by the defendant’s 
counsel, may be rejected as surplusage, without impairing the ovidenee of the 
plaintiff ’s appointment. 

His right to bring this suit must be tested by the allegations of his petition, 
in considering the exceptions, 

Under those allegations, the right appears to us indisputable. 

‘Property under the control of the courts of our sister States, when felonious- 
‘ly or fraudulently removed from their jurisdiction, and brought within ours, 
must, on proof of the facts, be instantly remitted by the order of our courts; 
and the person who, under the law of the foreign forum, is the custodian of 
the property, is the proper person to sue for it here. 

See Johnson v. Amboden, 4 An. 178. Myers v. Myers, 8 An. 369. Wind- 
gate v. Wheat, 6 An. 241. Paradize v. Farm. and Mech. Bank, 5 An. 711. 
Planters’ Bank v. Bass, 2 An. 436. McGrew v. Browdee, 2 N. 8. 17. 
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It does not appear whether the District Judge ever passed upon the excep- 
tion to the mode of citation, filed on behalf of Louisa Jones, and therefore we 
do not pass upon it. But we remark, that if the citation should be found 
defective, it would not go to the dismissal of the action, but a new citation 
would be ordered. 

It is therefore ordered, that the judgment of the District Court be reversed, 
the exceptions overruled, and the cause remanded for further proceedings ; the 
defendants to pay the costs of this appeal. 





J. & S. Marmw v. M. G. Jennines. 


Where plaintiff makes outa clear case of inability to sue by reason of some act or hindrance inter- 
posed by the debtor, a plea of prescription set up by the debtor will not be sustained. 


PPEAL from the District Court of Caldwell, Barry, J. 
McGuire & Ray, for plaintiffs. Garrett, Hough & Crawford, for de- 
fendant and appellant. 

Sporrorp, J. This case turns upon the plea of prescription; for, admitting 
the deposition offered on behalf of the defendant which was rejected below, the 
plea of compensation is not satisfactorily established. 

A little more than five years had elapsed from the maturity of the note sued 
on, when the defendant was cited in the parish of Caldwell. 

But the plaintiffs alleged in their petition that since the note was executed 
the maker absconded from his residence in Tennessee, where the debt was con- 
tracted, for the purpose of eluding his creditors and particularly the plaintiffs, 
and that they had but recently discovered his new domicil. 

These allegations are fully borne out by the evidence of several witnesses, 
and, although put on his guard by the averments of the petition, the defendant 
has made no effort to disprove them. He has not chosen to disclose how long 
he has been in the parish of Caldwell, or where he spent the interval between 
his clandestine removal from Tennessee and his arrival in that parish. 

This seems to be a proper case for the application of the equitable rule, 
“contra non valentem agere non currit proscriptio.” The objection that this. 
rule is not to be found in the statute books, does not impair its authority, for it 
is interwoven with our jurisprudence from the earliest times. It is impossible 
to compress every principle of law into a code. Le législateur n’a pas entendu 
rapetisser la mission du jurisconsulte 4 un horizon si borné. 2 Troplong, de la 
Prescription, No. 701. 

The departure of the debtor to a foreign country does not always put it out 
of the power of his creditors to sue, and is not the only mode by which that; 


object can be effected. It is true a clear case of inability to sue by reason of: 


some act or hindrance interposed by the debtor should be made out, before the. 
creditor can invoke the maxim in question; the present plaintiffs satisfied the. 
District Judge who presided over the Court of the defendant’s domicil, upon, 
this point, and, under the evidence, we see no reason to disturb the judgment.. 
See McMasters v. Mathew, 4 An. 418; Blossman v. Mathew, 5 An, 885. 

The judgment is affirmed with costs. 
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E. Hnt & Co. v. W. Trepert anp Wirt. 


Where the plaintiff brings his action against both husband and wife, and they appear and defend it, 
the authorization of the husband to his wife to take an appeal by motion will be inferred. 

The statement of facts contemplated by articles 602 and 608 of the Code of Practice, must be made 
before the appeal is granted. 

The wife is not bound for a proportion of the marriage charges under Articles 2866, 2409 of the Civil 
Code, unless she has reserved to herself the management of her paraphernal property, or unless 
there has been judgment of separation of property between herself and husband. 


PPEAL from the District Court of Claiborne, Drew, J. 
Thomasson, for plaintiffs. MeGuire & Ray, for defendant and appellant. 

Bucnanan, J. In this case, judgment was rendered in the District Court in 
favor of plaintiffs against both defendants. 

Mrs. Tippett alone has appealed. There is a motion to dismiss the appeal 
on the grounds : 

ist. That Mrs. Tippett has not been authorized by her husband to take the 
appeal. 

2d. That the statement of facts appended to the record was made at a term 
of Court subsequent to the granting of the appeal. 

Upon the first point, we are of opinion that the defendants having been both 
joined in this suit by plaintiffs and appellees, and having both appeared and de- 
fended the same, the authorization of the husband to his wife to take the ap- 
peal (which was by motion), must be inferred. Chiasson v. Duplantier, 10 L. 
R. 574. 

The second ground of the motion is well taken, and the statement of facts 
must be disregarded, not having been made before the appeal was granted. C. 
P. 602, 603. 

The appellant has, however, filed an assignment of errors appearing on the 
face of the record, within the delay accorded by Article 897, C. P. Upon this 
she has a right to be heard before this Court. The error assigned is, that the 
allegations of the petition did not warrant a judgment against this appellant. 

The petition declares upon two notes signed by the defendant, William Tip- 
pett, and an account to the debit of the same. It avers: “ That said debts were 
all contracted in the State of Arkansas by defendants ; that said William Tip- 
pett is the husband of the said Julia Amanda, and, as such, managed her busi- 
ness while in the State of Arkansas ; that he is insolvent and irresponsible, hav- 
ing no property of his own that can be made liable for his debts ; that the said 
Julia Amanda, his wife, has two negroes and other property which she claims 
as her separate property ; that the consideration of the notes sued on, as well as 
the items of the account, is for family supplies, provisions, merchandize, &c., 
and that she, the said Julia Amanda Tippett, is liable for the same. Petition- 
ers further aver, that said defendants have not acquired a residence ir. this State, 
not having resided here twelve months.” . 

This petition was filed January 13th, 1858. The notes and account sued 
on, were due and payable the Ist January, 1852, more than a year before the 
institution of the suit. From the averments of the petition, it appears then, 
that the contracts originated and matured in the State of Arkansas, all the par- 
ties being residents of said State. Now, the counsel of plaintiffs argues that 
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Mrs. Tippett is liable for these debts contracted by her husband, under the 
peculiar provisions of the law of Louisiana, as contained in Articles 2866 and 
2409 of the Civil Code. But it is contended that the obligations of the parties 
ought to be construed in reference to the law of Arkansas, which is understood 
to be the common law of England, except when altered by statute. We deem 
it unnecessary to go into an investigation of the subject of the wife’s liabilities 
for the contracts of her husband at the common law ; because we do not think 
a case is presented by the pleadings, of liability on her part, even under the 
provisions of the Louisiana Code, relied upon by plaintiffs. For, neither is it 
alleged, that Mrs. Tippett has reserved to herself the management of her par- 
aphernal property, (C. C. 2366,) but directly the contrary; nor that there 
has been a judgment of separation of property between the defendants. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed; and that there be judgment in favor of the defendant and appel- 
lant, Mrs. Julia Amanda Tippett, and against plaintiffs, as in case of nonsuit, 
with costs in both courts. 
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Matitpa, f. w. c., v. Autrey, et ux. 


Prescription is not a good defense to an action for freedom. 

Death bed declarations, of one, at whose death a statu Lider obtains her freedom, made in the pre- 
sence of a defendant who, when sued by the statu liber for freedom, pleads prescrip<ion, are admis- 
sible, as going to show the origin and natureof possession upon which the plea is based, and also 
to show the bad faith of the defendant. 

©. ©. 8457, 8480, 3499. 





PPEAL from the District Court of the parish of Monroe, R. W. Richard- 
son, J. 

H. B. Esseck, for plaintiff. McGuire & Ray, for defendant and appellant. 

Sporrorp, J. The plaintiff alleges that she is a free woman of color, ille- 
gally held in servitude by the defendants. 

They answer by a general denial and an averment that the plaintiff is really 
a slave belonging to them, and “without exhibiting further title” plead the 
prescription of fifteen years’ possession as owners. 

The sole issue then is libera vel non. This is not an attempt to procure the 
manumission of a person acknowledged to be stilla slave, and the laws of Loui- 
siana regulating that subject are, therefore, foreign to the case. 

The plea of wsucaption, or the prescription by which property is acquired, 
cannot avail the defendants. 

In Delphine v. Devizé, 2 N. S. 650, it was held that prescription was not a 
good defence to a claim for freedom. It is true that the decision appears to 
have been bottomed upon the following text of the Third Partida (Tit. 29, law 
24): “Ifa man be free, no matter how long he may be held by another as a 
slave, his state or condition cannot thereby be changed ; nor can he be reduced 
to slavery in any manner whatever, on account of the time he may have been 
held in servitude.” 

It is true also that the Spanish laws were repealed by the 25th Section of the 
Act of 25th March, 1828. Handy v. Parkison, 10 L. R. 99. 
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But the text above cited is enunciative of a principle of law, which may exist 
without positive legislation. 

The same principle is also deducible from the text of our Civil Code. 

“ A possession by violence, not being legal, does not confer the right of pre- 
scribing. That right only commences when the violence has ceased.” ©. O. 
8457. 

The relation of master and slave while it subsists in fact, implies power om 
one side and subjection on the other. It is, besides, proved»in this case, that 
violence was employed by the defendants to keep the plaintiff quiet in her ap- 
parent condition. 

If the defendants should urge that their possession had a lawful and peacea- 
ble commencement by reason of the dying request of the former mistress of 
plaintiff, that they would take charge of her until she was eighteen vears of 
age, and then take her back to Kentucky to be free, they are met by Article 
3480 of the Code, which declares that “one cannot prescribe against his own 
title, in this sense, that he cannot change by his own act, the nature and origin 
of his possession.” 

Under the evidence, the defendants cannot have possessed as owners, unless 
they possessed by violence ; and, in either case, they have not acquired a title 
sufficient to silence the plaintiff ’s claim to freedom, by the prescription of fif- 
teen years. 

On the merits, we concur with the District Judge, in the opinion, that the 
plaintiff was de jure free, when she was brought into this State by defendants, 
as a slave. 

She belonged originally to Richard Baker of Kentucky. By his last will, ad- 
mitted to probate in that State, in 1826, he bequeathed her to his wife, Hliza- 
beth Baker, for her natural life, and at herdeath, ‘to be free to all intents and 
purposes as if she were free born.” 

No attempt was made by the defendants to show that there was anything 
illegal in this bequest, under the laws of Kentucky. On the other hand, the 
decision quoted from the judicial reports of that State, would seem to indicate 
that the disposition was valid. 

Shortly after the death of her husband, Mrs. Baker removed from Kentucky 
to Alabama, with Matilda, who was then a statu libera, by the effect of the 
will probated in the former State. The plaintiff went to Alabama with a ves- 
ted right to her freedom upon the death of Mrs. Baker, who had only a life- 
estate in her. 

We have no reason to doubt the proposition that the courts of Alabama 
«weavld have recognised the vested rights of the plaintiff. No prohibitory 
statutes of that State have been offered in evidence derogating from the power 
of a master to manumit his slave, or restricting the rights of a statw liber in- 
troduced from another State. 

The eenduct of the defendants in hurrying away the plaintiff from Alabama 
immediately after she became free by the death of Mrs. Baker, in 18385, and 
detaining her for so many years in Louisiana, in violation of the trust im- 
posed upom them by Mrs. Baker, who told them to carry her back to Ken- 
tucky to be free, indicates a desire on the part of the defendants to avoid the 
tribunals of those States. 

Considering that the defendante pretend to no title whatever but a possession 
based upon a suspicious commencement and continued under suspicious cir- 
















































ROR 


MONROE, JULY, 1858. 


cumstances, we think the burden was on them to show that there existed some 
legal obstacle to the recognition of the plaintiff’s freedom. This they have 
failed to do. 

The declarations of Mrs. Baker, made on her death bed in the presence of 
Autrey, were admissible, as they went to show the origin and nature of the 
possession upon which the plea of prescription is based, and also to show the 
bad faith of the defendants. 

We do not perceive that the will certified by the clerk of the Hopkins Coun- 
ty Court in Kentucky, was a copy of a copy. The record excepted to was, we 
think, admissible. 

There was error in allowing the plaintiff the sum of $1000, for services as 
claimed in the petition. 

The only judgment proper to be rendered upon this branch of the case, was 
one, not for damages, but for “ wages,” and, under the pleadings and evidence 
the prescription of one year, seems to apply to this money demand. C. ©. 3499. 
This would reduce the sum to $100. 

It is, therefore, ordered, that the judgment of the District Court ‘be so 
amended as to reduce the sum therein awarded to the plaintiff for her services 
to the defendants, from one thousand dollars to one hundred dollars, and that 
thus amended, the said judgment be affirmed, the costs of the appeal to be 
paid by the plaintiff and appellee. 





R. Kine v. B. Batrarp. 


Plaintiff sued the defendant for slander. Defendant reconvened for damages resulting from plaintiff's 
slander of defendant. Plaintiff excepted to the reconventional demand. The exception was sus- 
tained because more than a year had elapsed between the filing of the reeonventional demand, 
and the implied slander which formed the basis of it. Held: also, that if the slanderous words com- 
plained of by defendant had not been prescribed, yet as they had no necessary connexion with 
plaintiff's demand, they could not be made the basis of a reconventional demand. 

In an action for slander the Supreme Court, considering both plaintiff and defendant to be in fault, 
reduced the amount of damages which the jury had found for the plaintiff. 


PPEAL from the District Court of Caldwell, Barry, J. 
McGuire & Ray, and Hough, for plaintiff. Ogden & Leovy and Olcott, 
for defendant and appellant. 

Rost, J.* This is an action of slander. It was tried before a jury, who 
found for the plaintiff $14,000 damages, and the defendant has appealed from 
the judgment rendered on the verdict. 

The parties to this suit are both men of character and intelligence, living 
on their estates in the vicinity of each other, and having, as country gentlemen 
usually have, a great deal of spare time upon their hands. They were once inti- 
mate friends, and delighted in doing each other friendly offices, but their kindly 
relations have long since ceased and we are pained to say that they have been 
too much disposed during the last few years to annoy and harrass each other. 
Viewing each others acts through the distorted medium of hatred, too prone to 
assign to those acts the worst motives, and loud in their mutual denunciations, 
in all places and at all times, they have for years disturbed the peace of the 
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country, unsettled the moral instincts of the people, and become objects 
of censure, where their lives had previously been examples of the practice 
of the christian virtues upon which the laws which protect all,and society 
itself, rest for their support. 

A brief notice of the origin and progress of this deadly feud, as it is disclosed 
by the record, is material to a proper understanding of the case. 

The plaintiff was the Treasurer of the Parish of Caldwell, and had built the 
Courthouse of that Parish under a contract with the Police Jury. After de- 
livering the building, he claimed extra compensation, which the defendant 
warmly opposed. From that time the defendant seems to have set himself up 
as the champion of the tax payers, and the redresser of parochial wrongs, pro- 
bably not inflicted. He accused the plaintiff publicly of misdemeanors in his 
office of Treasurer, severely criticised the building he had erected for the 
Parish, and was heard to say in relation to that building that Hing had swindled 
the Parish. He was successful in preventing the plaintiff’s re-election as 
Parish Treasurer. Shortly after these occurrences, the Supreme Court of the 
United States decided against the validity of the Maison Rouge Grant, within 
the limit of which the defendant’s plantation is situated. There is every rea- 
son to believe that the plaintiff advised his overseer Fife, and one John Reed, 
to do the thing of all most offensive to a planter, to go and settle near the 
back line of the defendant, so that the pre-emption to which their settlements 
would entitle them, might include part of his lands. He went with them to 
show them the line, and Reed accordingly built a cabin and made a settlement. 

In the succession of John Bres, there was a worthless stock of wild horses, 
which the neighbors were in the habit of shooting when they came among their 
gentle stock. The plaintiff acting as an appraiser in the inventory of the suc- 
cession, appraised those horses at $5 per head, and subsequently purchased 
them at that price. After this purchase some of those horses found their way 
to the pasture grounds of the defendant by accident or otherwise, carried away 
his gentle stock to the swamp with them and caused him infinite trouble and 
great loss of time. 

The plaintiff would occasionally send for them, but they invariably returned. 
The defendant sent a man to buy them for the purpose of sending them out of 
the neighborhood, but the plaintiff refused to sell. The defendant after repeated 
notices to him, that he would shoot that stock unless it was removed, caused 
them to be appraised by neighbors and had one of them shot, for which he 
immediately offered to pay. The plaintiff instead of receiving payment, insti- 
tuted a criminal prosecution against him on his affidavit, that the mare shot by 
the defendant had been shot maliciously. 

Pending this prosecution, which justly terminated in a verdict of acquittal, 
the defendant wrote and caused to be printed’ and circulated the letter to the 
plaintiff which has given rise to this litigation. 

The petition alleges that this publication contains the following false, scanda- 
lous and libelous charges against the plaintiff : 

ist. That he devised a plan to have the defendant murdered by Reed and 
Fife, when he told them that the defendant had said he intended to shoot them 
for making a settlement back of his plantation. 

2d. That he committed perjury in the affidavit in which he swore that the 
defendant had shot his mare maliciously. 
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8d. That he was guilty of improper conduct as Parish Treasurer, and connived 
with the commissioners of the Parish to defraud the Parish in the building of 
the Courthouse. 

4th. That he was guilty of larceny by putting his brand on horses which did 
not belong to him, and by taking possession of a dead man’s horse without 
title. 

The plaintiff claims $25,000 damages. 

The answer denies all the allegations in the petition not expressly admitted. 
It contains an averment that the several allegations against the plaintiff made in 
the publication complained of, are true as therein stated ; and that the defendant 
is prepared to prove the truth thereof, but he denies that he has charged the 
plaintiff with larceny or with a combination with the commissioners to defraud 
the Parish, or with corrupt motives for his remisness as Parish Treasurer. 

The defendant further avers that so far from having caused the plaintiff any 
damage by propagating false and slanderous charges against him, he himself 
has been greatly damaged by the various false, defamatory and slanderous 
charges made against him by the plaintiff, and that the publication complained 
of, was necessary to his personal safety, and to counteract those charges. He 
then reiterates the charges of which he complains and claims $25,000 damages 
in reconvention. 

The plaintiff excepted to the claim in reconvention; the exception was sus- 
tained, and the claim dismissed. The defendant insists that there is error in 
this ruling of the Court, and that his demand in reconvention should have been 
entertained. The District Judge has not stated the reasons upon which he dis- 
missed it, but there is an obvious one, upon which the decision must be sus- 
tained. The publication complained of, bears date of the 4th September, 1849, 
and the answer of the defendant was not filed till the 2d of November, 1850, 
more than a year having elapsed between the two dates. The defendant could 
no longer have brought an action for injurious words spoken or written by the 
plaintiff at or before the date of the publication, and cannot therefore assume 
the character of a plaintiff in reconvention, for any injurious words spoken or 
written at or before that time. Civil Code, 3501. If on the other hand, the 
injurious words complained of, have been spoken or written since the publica- 
tion, they have no necessary connexion with the plaintiff's demand, and cannot 
form the basis of a claim in reconvention. 

On the merits we have already stated that the verdict of the jury was for the 
plaintiff. In a case so peculiarly within their province, in which so many wit- 
nesses known to them have been examined, and such a wide range given to the 
defendant to make out his defence, nothing short of manifest error would justify 
us in setting aside the verdict, so far at least as it settles the facts of the case. 
This is a rule from which we have never deviated in cases of fraud and 
slander. 

Our examination of the testimony so far from convincing us that there is 
manifest error in the verdict, has brought our minds to the conclusion that it is 
in strict conformity with the evidence. 

Many of the facts stated in the publication are shown to have been literally 
true, but with the exception of the criminal prosecution for shooting the mare, 
they have all been satisfactorily explained. The inferences, therefore, which 
the defendant intended should be drawn from them, and for which the publica- 
tion seems to have been made, had nothing to rest upon, and the jury properly 
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inferred malice. The defendant himself admitted in argument that when he 
propounded to the plaintiff the questions contained in the publication, in rela- 

tion to the horses of Larche and of the Ditchers, which had been branded with 
his brand, and also in relation to McZain’s horse, he did not believe that the 
plaintiff had knowingly and intentionally branded and taken possession of those 
horses with a criminal or dishonest intention. This is a clear admission that 
the charges which those questions imply were false, and therefore malicious. - 

Without examining the evidence in detail, we deem it sufficient to say, that 

we-are all fully satisfied with the verdict so far as it settles the fact of malice 
against the defendant, but we are of opinion that considering all the facts of 
the case, the damages allowed are excessive. Whatever may be the rule of the 
common law on the subject of damages in actions of slander, we consider it 
settled that under the textual provision of Article 1928 of the Code, the discre- 
tion given to the jury in actions of that kind is never unlimited, and that 
although their ,verdict should not be disturbed on slight grounds, there are 
limits beyond which the law makes it our duty fo interfere. See Mc@Gary v. 
City of Lafayette, 4 Ann. 440. 
' Under the peculiar circumstances of this case we do not think that the 
failure of the defendant to prove the charges alleged in the answer to be true, 
is an obstacle to the reduction of the damages. The power to reduce them in 
all cases is clearly given, and we think this a proper case for its exercise. 
Although we do not deem it necessary to enlarge upon all the circumstances 
which have brought us to this conclusion, we think proper to mention two of 
them particularly: The manner in which the prosecution of Ballard, for shoot- 
ing the mare was pressed by the plaintiff; and the assault and battery commit- 
ted by the plaintiff, after the publication of the libel, upon the person 
of the defendant, a man, his inferior in bodily strength and much advanced in 
years. This was to some extent taking the law into his own hands. 

Both parties are in fault. The plaintiff suffered his evil passions to get the 
better of his judgement, when he had the defendant indicted. The defendant 
subjected himself to the same reproach in making the publication complained 
of. We consider it however a matter of justice to both parties to say, that on 
the one hand the evidence is insufficient to establish perjury on the part of 
King, and that on the other hand, there were circumstances known to Ballard, 
but unknown to King, which may have created a reasonable suspicion in Bal- 
lard’s mind, that King had sworn beyond what he knew to be the truth. 

Although authorized to curtail the judgment we are not at liberty in such a 
case as this, to reduce the damages to what would be a bare compensation for 
the probable injury sustained. After the finding of the jury we feel bound to 
allow such a sum, as in the exercise of a sound discretion they might have 
allowed. Had the verdict been for as much as $5,000 we would not have inter- 
fered with the judgment, and we will now render it for that sum. 

It is ordered that the judgment in this case be reversed ; it is further ordered 
that there be judgment in favor of the plaintiff and against the defendant for 
five thousand dollars. It is further ordered that the costs of the District Court 
be paid by the defendent and those of this appeal by the plaintiff and appellee. 





Same Case on a Re-HEARING. : 
Merrick, C.J. We concur with the late Judges of the Supreme Court in the 
conclusion to which they arrived, in regard to the reconventional demand, but 
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not in all the reasons which led them to that conclusion. We think that the 
lower Court did not err in striking out the reconventional demand, because the 
grievances complained of by the defendant were not necessarily connected 
with the plaintiffs demand. They existed, if it all, prior to the publication of 
the letter, the basis of plaintiff’s action. The defendant's caase of action, if he 
had any, had arisen prior to that time, and the publication of the letter could 
hardly have affected it, so as to increase or diminish the amount of damages to 
which he was entitled. These grievances might have been an inducement to 
the defendant to make his publication. But they were not necessarily connect- 
ed with it, for he might have omitted it altogether or published one conceived 
in less offensive terms. 

We think the doctrine, that in actions of tort, a wrongful act occurring at 
another time and place from that set up in plaintiff’s petition, cannot be pleaded 
in reconvention, is too well settled to be disturbed by us. In this case the 
defendant has had the benefit of the proof on the alleged grievances set up in 
his answer, by way of justification and in mitigation of damages. In this ac- 
tion he could claim nothing more. Keene v. Relf, 11 L. R. 309. 

This case has been tried by-a jury of the vicinage, who have rendered a ver- 
dict against the defendant. The Judge of the lower Court refused to disturb 
that verdict. Our predecessors who had the benefit of an oral argument on the 
merits, in the exercise of a discretion with which we do not feel justified to inter- 
fere, saw fit to reduce the judgment of the lower Court to the sum of five thou- 
sand dollars. After a careful and patient examination of the motion for a re- 
hearing, the record and the able and voluminous brief of counsel, this Court is 
unanimously of the opinion that the motion for a re-hearing ought to be re- 
fused. 

It is therefore ordered that said motion be overruled, and a re-hearing re- 
fused. 
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Hoece v. M. E. H. Tatiarerro, Executor. 


Lawson contracted to furnish the parish of Bossier with a court-house. Brown built the court- 
house under a contract with Lawson, and plaintiff was a mechanic working under Brown. Held : 
That until the building was received by the parish, Lawson should be considered in the light of a 
proprietor and bound, attested accounts having been seasonably served upon him, to reserve ont 
of the funds coming to Brown enough to pay the plaintiff’s claim. 


PPEAL from the District Court of Bossier, Drew, J. 
Jones, for plaintiff. Looney, for defendant and appellant. 

Sporrorp, J. The single question in this case is, was Andrew Lawson made 
liable to pay the plaintiff’s claim for work done upon the court-house of the 
parish of Bossier, the plaintiff having complied with the requisitions of the 
Act of March 18th, 1844, to secure his recourse against Mr. Lawson as owner ? 

It is admitted by the defendant, that the house was built by W. W. Brown, 
under a contract made by him with Mr. Lawson, and that plaintiff was a mecha- 
nic working under Brown. 

As to Brown then, Lawson was the proprietor. Brown, as undertaker, was 
responsible to Lawson, and to Lawson alone, and to him he looked for his re- 
muneration. 
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Lawson was not an architect. He entered into a contract to furnish the 
parish of Bossier with a court-house, as a speculation. He was to be paid no 
fixed price in money, but agreed to take a transfer for a limited time, of some 
of the parochial sources of revenue, consisting principally of the public ferries. 
Until the building was received by the parish, he might, without doing violence 
to the language of the Act of 1844, or of Art. 2744 of the Code, be considered 
the proprietor; he was so within the evident spirit of those laws. And so he 
must have deemed himself, for the defendant has proved that he paid the plain- 
tiff, who was Brown's foreman, some money while the work was going on. 

The plaintiff does not contend for any privilege. Having served attested ac- 
counts on the defendant seasonably, he now brings a money demand against 
him, contending that he should have reserved and has reserved out of the funds 
coming to Brown as his undertaker, enough to pay the plaintiff as a mechanic 
employed by Brown to do work for the benefit of Lawson. Although it is 
charged in the answer that Brown has been fully paid, no evidence was offered 
to show that fact, and the equity of the plaintiff’s claim is manifest. 

We do not think the judgment of the court below should be disturbed under 
these circumstances. It is, therefore, affirmed with costs. 





J. R. Kworr v. R. M. Goven. 


Parol evidence is admissible to prove the publication of a notice to sell school lands. 


PPEAL from the District Court of Union, R. W. Richardson, J. 
Garrett & Ludeling, for plaintiff : 


The testimony and the pleadings show that the defendant was a mere tress- 
passer; to recover against him, therefore, it was unnecessary that the plaintiff 
should have exhibited a title perfect in all respects; one apparently good was 
sufficient. Bailio v. Burney, 3 R., 317; Fanchonette v. Grange, 5 R., 510; 
Bonis v. James, 7 R., 149; Stephenson v. Goff, 10 R., 99. 


McGuire & Ray, for defendant : ’ 


The authority to sell land must be in writing: C. C. 2966; Bradford v. 
Cook, 4 An., 231; Freret v. Meus, 9 R., 416; Anderson v. Smith, 4 An., 526; 
Patterson v. Bloss, 4 L. R., 877; Allison v. Fox, 5 L. R., 460; C. C. 2255, 
2416. A party claiming under a Sheriff’s sale, must produce the judgment 
under which execution issued: Thompson v. Chauveau, 6 N. S., 462; 
son v. Rogers, 4 L. R., 12. In sales for taxes, the Assessment Roll stands in 
lieu of a judgment; Nancarnore v. Weathersbee, 6 N. S., 348; Smith v. Cor- 
coran, 7 L. R., 50; Hughey v. Barrow, 4 An., 252. The Collector’s Deed fur- 
nishes no evidence of his authority to sell: Reeves v. Towls, 10 L. R., 288. 

The statute requires a particular process to sell school lands. Acts of 1847, 
p. 178, s.4—“ vote to be taken and return to be made to State S ntendent.’’ 
At p. 179, s. 5—“sold under the instructions of the State Superintendent by 
the Parish Superintendent.” The Acts of 1834, p. 122, s. 1, say—* It shall be 
the duty of such Parish Judges, Sheriffs, Auctioneers, or other public officers, 
in their proces-verbal, deed, or act of sale, to state the manner, time and place 
of making such advertisements; which statement, so required to be made, 
shall be held to make proof of manner, time and place, &c.” The 8d sec., 
p. 128, declares such officers liable in damages for neglecting to make such ad- 
vertisements. , 

In. this deed from the Parish Superintendent, p. 14 to 17, there is no state- 
ment of manner, time, or place of advertising. We sup a swecping clause 
was intended to cover it in these words: “proceeded after complying with all 
the requirements of the law, authorizing the sale of School lands.” The law 
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required him to state the manner, time and place, and he must do so to enable 
the court to decide whether it was legally done: Delony v. Smith, 3, L. R., 422. 
Itis not stated in the deed that the sale was advertised—there is no proof it 
was. There is an advertisement given in evidence and copied at p. 17; but 
there is no evidence it was ever put up in a public place, or where it came from. 
There was no evidence offered to show that the vote was ever returned to the 
State Superintendent, as required by Acts of 1847, p. 178, s. 4. 

Voorums, J. This is an action to recover both rent and damages. The 
plaintiff alleges that he is the owner of the north east quarter of section six- 
teen township ‘twenty-one of range one east, one hundred acres of which is 
cultivated by the defendant, who has forcibly taken and kept said land in his 
possession and made a good crop on the same for the year 1851. He claims 
for rent $250, and for damages also $250. The defendant avers that he has 
been in possession of the land in question uninterruptedly as owner during the 
term of four years to the month of December, 1851, since which time he has 
ceased to possess the same ; that he improved, cleared, fenced and cultivated 
about seventy acres of said land. 

The only title exhibited by the plaintiff is a conveyance executed in his favor 
on the 7th of April,.1851, by Henry Regenburg, as Parish Superintendent of 
the Public Schools of the parish of Union, under the provisions of the legisla- 
tive Acts of 1847 and 1848. The price given, as stated in the deed, is $613 60. 
The defendant produced no title, but relied on the insufficiency of that of the 
plaintiff. It is contended by his counsel that this conveyance in the absence of 
proof of the return of the election to the State Superintendent and of the ad- 
vertisement of the sale, is insufficient to vest a legal title to the property in the 
plaintiff. The testimony of the Parish Superintendent proves that the election 
was conducted in the usual manner of conducting elections, and the sale adver- 
tised for more than thirty days, and the Jand was sold in separate quarters, as 
recommended by the voters. The advertisement, dated 2d March, 1851, shows 
‘that the sixteenth section in township 21, range one, east, was advertised to be 
sold at public auction at the defendant’s residence, on the first Saturday of the 
following month, the terms announced being “one-fifth cash, the balance in 
four equal annual instalments, payable in the State Treasurer's office, bearing 
six per cent. interest from the date of the sale, and with mortgage on the land.” 

Parol evidence was clearly admissible to prove the publication of this notice 
or advertisement. It appears to us, the requirements of the statutes have 
been substantially observed in effecting this sale. There is no analogy 
between this and a Sheriff’s or collector’s sale. The latter is based on a judg- 
ment and execution, or the tax-roll, which has the effect of a judgment and 
execution; but the former is based upon the statute itself, authorizing the 
sale of this land. 

The de t was apprised of the sale and intimated his intention to pur- 
chase. His conscience being probed by his adversary, he answered that he 
had cleared, fenced, and had in cultivation about seventy or seventy-five acres, 
before the plaintiff set up any claim to the quarter section, and in 1851, made 
on it a crop of corn, potatoes and peas, The evidence shows, that the defen- 
dant, though requested shortly after the sale, refused to give the plaintiff pos- 
session of the land. The precise time the defendant remained in possession is 
not shown ; but, we infer from his judicial admission, that he had ceased to do 
so since the month of December, 1851; it must have been at least.six months. 
All the witnesses concur in estimating the rent of such property at the rate of 
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from $1 50 to $2 per acre. Allowing the average of this estimate as the meas- 
ure of damages to which we think the plaintiff is entitled, it makes the sum of 
$63. « 

_ The evidence offered by the plaintiff to prove the value of professional ser- 
vices rendered in the suit, as part of the damages sustained by him, was pro- 
perly ruled out by our learned brother of the District Court. 

It is therefore ordered and decreed, that the judgment of the District Court . 
be amended, so as to reduce the plaintiff's demand to the sum of sixty-three 
dollars, with legal interest from the 10th day of November, 1852, until paid, 
with costs of the District Court; the costs of this appeal to be paid by the 


plaintiff and appellee. 
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D. Dinxerave v. Norwoop, Sheriff, et al. 


The seizing creditors cannot contest the reality of a judgment right, acquired before the existence 
of their own claims. 


PPEAL from the District Court of Ouachita, Richardson, J. 
Ludeling, for plaintiff and appellant. McGuire & Ray, for defendant. 
Bucuanax, J. The plaintiff, a married woman, enjoins seizures made under 
executions of three several judgments against her husband, on the ground 
that the effects seized are her separate property. She gives in evidence a 
judgment of separation of property between herself and her husband, rendered 
in May, 1848, and recognizing her as his creditor for a large sum; also, sales of 
property in execution of said judgment. She also gives in evidence a partition 
of the estate of her father in 1842, among his heirs, showing what property 
she inherited. The District Judge has gone into an elaborate examination of 
the facts, in his reasons for judgment, and has stated them, as we think, cor- 
rectly. He concludes by perpetuating the injunction, as to a portion of the 
property seized, and dissolving it as to the remainder, being three lots of ground 
in the village of Monroe, with the improvements, which were acquired by 
plaintiff at a Sheriff’s sale, in execution of her judgment against her husband 
in October, 1848. The District Judge rejects plaintiff's claim to this property, 
because, according to the computation which he has made, of the amount of 
property proved in this case to have come into her husband’s hands, he is of 
opinion, that the full amount of plaintiff’s legal claims against her husband, 
had been satisfied out of a previous sale of property in execution of the same 
judgment, although the nominal amount of said judgment was not so satisfied. 
A point has been made in argument in this court, which we think merits atten- 
tion. The three creditors of plaintiff’s husband, whose executions are enjoined 
herein, only date their claims, so far as the evidence informs us, from May, 
1849, (as to one of them,) and from December, 1850 (as to the two others) ; 
while the judgment of plaintiff against her husband, was rendered in May, 
1848. 

The seizing creditors cannot contest the validity of a judgment right acquired 
before the existence of their own claim. Landry v. Marchais, 6 An. 89. Du- 
claud v. Rousseau, 2 An. 174, 
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It is therefore adjudged and decreed, that the injunction issued in these con- = Dxonave 
solidated cases be perpetuated ; and that the appellees, Fullson & Co., Mar- Noxwoon. 
shall & James, and Dunbar & Co., pay costs in both courts. 




































J. P. Exam, Tutor, et al. v. Tue Héms or Barr. ' 


Suit cannot be brought against the securities on a tutor’s bond, until the necessary steps have been 
taken to enforce payment against the principal. 


PPEAL from the District Court of Catahoula, Barry, J. 

Mayo, for plaintiffs and appellants. Taliaferro, for defendants. 

Sporrorp, J. The heirs of Z. W. Zlam, instituted this suit of attachment 
against certain non-resident heirs of A. 8S. Barr, who was one of the sureties 
of Samuel Glenn, deceased, upon his bond as tutor of the plaintiffs. 

Certain funds coming to the defendants as heirs of A. 8. Barr, were attached, 
but the attachment was dissolved and the suit dismissed upon exceptions taken 
in limine litis by the defendants’ counsel. 

It is a sufficient reason for affirming the judgment, that at the time of the 
filing of the exceptions, the plaintiffs had procured no settlement of their 
account against their tutor contradictorily with him, or with those who repre- 
sented him after his decease. Section 6th of the Act of March 16th, 1842 
(Sess. Acts, p. 302), provides: “‘ That the Courts of Probate shall have exclu- 
sive cognizance of all suits or actions against sureties on the bonds of appeal, 
and all others which they are bound by law to receive or exact from appellants 
and administrators, tutors, curators, and testamentary executors generally ; 
and no such suit shall be instituted against the security until the necessary 
steps have been taken to enforce payment against the principal.” 

The first step towards this result would have been the liquidation of their 
claim against the principal. Having neglected to take that step, or to to show 
any valid excuse for their failure to do so, their demand against the heirs of 
the surety was premature, and was properly dismissed upon the exceptions 
filed. 

Judgment affirmed, with costs. 











Risers & Asuiey v. H. R. McLean. 


Plaintiffs appealed to correct an error which his attorney had made in omitting an item of plaintiffs’ 
account “in writing up the judgment.” The Supreme Court corrected the error, but at plaintiffs’ 
costs, 


PPEAL from the District Court of Jackson, Richardson, J. 
Dejrese & Thompson, for plaintiffs and appellants.* 
Vooratss, J. The plaintiffs and-appellants complain of an error committed 


_—_ 


* It does not appear from the record that the application to amend the judgment was resisted in 
the Supreme Court. 
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to their prejudice in the judgmerit rendered by ‘the District Court. The error 
of which they complain is the omission of an item of one hundred and ninety- 
six dollars and thirty-nine cents of their claim. The evidence shows, that this 
error was committed by the plaintiffs’ attorney in writing up the judgment. 
The correctness of this item is satisfactorily proved. We think the plaintiffs 
are entitled to the relief which they claim at-our hands, but.as the error in the 
judgment is the result of their own act or negligence, equity demands that 
they should bear the burden of the costs of this appeal. 

It is therefore ordered and decreed, that the judgment of the District Court 
be amended, by adding thereto said sum of one hundred and ninety-six dol- 
lars and thirty-nine certs, with legal interest from judicial demand; and so 
amended, that said judgment be affirmed at the appellants’ costs. 





E. Arenpett v. A. D. Arenpewt, et al. 


At the time of their marriage, in Alabama, the spouses intended to fix their matrimonial domicibin 
‘Mississippi, which they accordingly did do. The right of the husband to slaves owned by his 
wife at the time of the marriage, must be determined, by the laws of Mississippi and not of Ala- 
bama. 


4 PPEAL from the District Court of the parish of Morehouse, Richardson, J. 
Robertson & Boatner, Todd & I. N. 8. Richardson, for plaintiff. Afe- 
Guire & Ray, for defendants and appellants. 

Bucnanan, J. The plaintiff was married to the defendant, Arendell, in 
Green:county, Alabama, in the year 1848, and removed with her husband, im- 
mediately after the marriage, to Mississippi, where they resided until 1845, 
when they removed to Louisiana. At the time of the marriage, plaintiff owned 
certain slaves, which, or their increase, she claims as her property in this suit ; 
and the question is, whether the law of Alabama, or of Mississippi, is to govern 
the right of property in said slaves. It is admitted in argument that-accord- 
ing to the common law in force in Alabama, the slaves of the wife would be- 
come the property of the husband, by the effect of the marriage ; while by the 
Mississippi Statute of 1839, commonly called the Woman’s Law, (Hutchinson’s 
Miss, Code, page 497) they would remain the separate property of the wife. 

The petition alleges that plaintiff intermarried with .A. D. Arendell “ with 
the avowed intention of herself and husband, expressed before and at the time 
of said marriage, of making their permanent residence in the State of Missis- 
sippi, which said intention was carried into effect in a few days, by her said hus- 
band and herself actually removing to the State of Mississippi.” 

‘The District Judge charged the jury, ‘who ‘tried the case, as follows: “It 
may, as it often does, occur, tnat the husband has no'residence, or having one, 
it is the intention of the parties previous, and at the time of the marriage, to 
fix the matrimonial domicil in some other State. Cases of this kind are gov- 
erned by the well recognized principle.of law, that the Jaws of the intended 
-domicil of the husband-are to govern the rights of the parties. In such cases, 
the jury should be well satisfied, that the parties at the time of the marriage, 
intended to fix their matrimonial domicil elsewhere, and that’that intention 










aan at Sy >, 































































‘a aneel 


. 
SS ea Sa 











MONROE, JULY, 1855. 


was actually carried into effect.” We have no doubt of the soundness of this 
charge. The leading case in Louisiana upon the point is Ford v. Ford, 2d N. 
S. 574, and the doctrine was settled upon a review of all the cases in Hayden 
v. Nutt, 4th Annual, 66. See also Story’s Conflict of Laws, Section 199. 

The weight of evidence is, we think, on the side of a establishment of the 
husband in Mississippi previous to his marriage; and the fact of the expressed 
intention of the parties to select Mississippi for their place of residence, is also 
proved. As to the fact of the actual removal of the parties to Mississippi, there 
is no contradiction in the evidence, 

Several bills of exceptions were taken to rulings of the Court om points of 
evidence. 

We think the Court did not err in rejecting the deposition of Mrs. Sanders. 
It was taken in a suit to which her husband was no party, it is true. But that 
very circumstance, while it probably removes the disqualification of the wit- 
ness on the score of relationship, is a conclusive ground against its reception 
in this suit. For her husband, against whom the testimony is now offered, had 
no opportunity to cross-examine the witness. 

The interest of Barham was such as to disqualify him; and he should not 
have been received as a witness for defendant. Barham, as the Sheriff of the 
parish of Morehouse, had sequestered the negroes under a writ sued out by 
plaintiff, in a suit against her husband. Subsequently the husband bonded the 
property sequestered ; and made use of his possession, to sell the negroes to the 
defendant, Sanders, pending the suit in which the writ of sequestration had 
been issued. The consideration of the sale to Sanders, was in part, notes of 
the purchaser; which notes were transferred to Barham, and are held by him. 
If the present suit, which is brought to annul the sale of the slaves to Sanders, 
be decided in favor of plaintiffs, it is plain that the consideration of the notes 
of Sanders, held by Barham, will have failed. As to Barham’s notice of the 
consideration of the notes, it is abundantly proved by the official connection 
which he has had with these different law suits, no less than by the intimate 
knowledge which he swears he has had of the affairs of the Arendells ever 
since their marriage. We think that the interest of this wituess was an in- 
terest not in the question alone, but in the event of the suit. 

The appellant complains of the allowance of five hundred dollars damages, by 
the jury, in accordance with the prayer of the petition. But we are not disposed 
to interfere with this portion of the verdict. The conduct of the defendant, = 
Sanders, in this transaction, appears in a very unfavorable light. Intimately ‘ 
acquainted with these parties and their circumstances before and since their 
marriage, he seems to have assisted Arendell, a confirmed drunkard, in strip- 
ping his old and infirm wife of the last remains of her property; and to have 
appropriated to himself the spoils, under the semblance of a conveyance from 
Arendell. The result is proved to have been, that plaintiff is reduced tos 
state of complete destitution, and depends upon the charity of her neighbors 
for subsistence. 

The verdict and judgment are defective in not assigning a date to the com- 
mencement of the wages of the slaves, and must be amended in that particular. 

It is therefore adjudged and decreed, that the judgment of the District Court 
be amended, by fixing the date of commencement of the hire of the slaves at 
the 19th February, 1853 ; and as so amended, that it be affirmed, with costs. 
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M. Puwcner v. M. Prewrrr. 


A vendor who warrants the title “ against himself, his heirs and assigns, but only such as he now 
holds under the said Baron de Bastrop, and intermediate vendors, forever,” is bound by a limi- 
ted warranty only. ’ 

A buyer cannot withhold payment until security be given, when the source from which he apprehends 
eviction has been excluded by the terms of the warranty. 

©, ©. 2477, 2535. 





PPEAL from the District Court of Morehouse, Richardson, J. 
Parsons & Newton, for plaintiff and appellant, cited: C. C. 2481, Laville 
v. Rightor, 17 L. R. 308; Eetele v. Holmes, 3 R. 184; 5 An. 667, 688. 

Hunton, for defendant : 

The Court will see the distinction between this, and those cases cited by 
laintiff in his brief. In the case 17 L. 308, there the vendor sells “all his 
nd back (of where he resides,) without setting forth any metes and bounds. 

The case 3 R. 134, don’t applyto this case, for, it cannot be said in this 
that defendant was aware of any danger of eviction, and so of the case 
5th An. 667. The case 8 La. 114, cannot apply, for here it is certain, that de- 
. fendant will have to acquire title from the United States, or suffer evicti 
° whereas in the other case, it was not certain that there was any danger 
eviction, and in that case the Court said that “though the United States ex- 
ercised dominion over a vast tract of land, yet some small tracts may be owned 
by individuals.” Nor have the cases cited in 3d L. 490, and 16 L. 501, any ap- 
ication to this. In those cases “although the General Government refused to 
confirm, yet the parties may have had a good title, &c.” 

If the plaintiff, when he sold to defendant, had been in a situation to acquire 

PO tne sam right, it might have altered the case, but the testimony of Me 

and Orazten, page 5, Record, says, the plaintiff never resided on the land, 
4 but that defendant made the settlement himself. See 3 An. 203; 4 An. 519. 
a The Court is also respectfully referred to 3 An. 8326; 5 An. 814; C. C. Arts, 
1887, 1960. 

Bucwanay, J. Suit on a note given for the second instalment of the price of 
land sold by plaintiff to defendant. The defendant pleads that the considera- 
tion of the note has failed, the title to the land purchased being in the govern- 
ment of the United States, which is about surveying the same; that in 
order to be maintained in the possession of said land, defendant will have to 
acquire title from the government, or else suffer himself to be evicted therefrom ; 
that plaintiff’s title to the land, if he had any, which is denied, was not such 
as would enable him or defendant to avail themselves of the Act of Congress 
of 1851, for the completion of the title thereto. Defendant claims in recon- 
vention that the first instalment of the price, which he has already paid, be 
refunded to him. : 

The evidence shows, that plaintiff sold defendant, on the 3ist July, 1850, 
“all his right, title, interest, claim or demands in and to the following 
named and described property, to-wit : a tract of land lying on both sides of 
Be the road leading from Point Pleasant to (Bastrop) Merouge, on which Jacob 
Pa Stroup once lived, containing five hundred and six arpents, more or less, situated == 
7 in the parish of Morehouse, and part of grant of land known as the Baron de i 
Bastrop grant of land; a regular chain of title to which has passed from the 
said Baron de Bastrop to the said Mason Pilcher, and the same tract on which 
said Prewitt now resides and cultivates.” Then follows a particular descrip- 
tion of the metes and bounds of the land. The deed proceeds as follows : 
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“and the said Mason Pilcher will warrant and defend the right and title of 
said land against himself, his heirs and assigns, but only such as he now holds 
under the said Baron de Bastrop, and intermediate vendors, forever.” 

This is clearly a limited warranty. C. C. 2479. The defendant has admit- 
ted by his signature of the deed, the truth of the enunciation contained there- 
in, that a regular chain of titles had passed from the Baron de Bastrop to the 
plaintiff. The price stipulated is about two dollars an acre, for cultivated 
land ; and for that price the parties have understood and agreed, the one to 
convey, and the other to acquire, such title as the Baron de Bastrop and his 
assigns, had conveyed to the plaintiff. The conveyances under which plaintiff 
held, have not been impugned by the defendant, and he has, therefore, not any 
claim against plaintiff under the warranty expressed in the deed. As against 
the United States, the deed excludes a warranty. But the defendant insists on 
his right to a restitution of the price of sale, under the provisions of Article 
2481 of the Code. That Article is not applicable under the facts proved in 
this case. The defendant has not been evicted from the land. On the con- 
trary, his pleadings admit that he is now in possession; and it is proved by 
two witnesses, introduced by himself, that he has been in possession since 1845 
or 1846. The defendant has given in evidence a decision rendered in the Su- 
preme Court of the United States at the December term, 1850, in the suit of 
The United States v. The Cities of Philadelphia and New Orleans, adverse 
to the Bastrop grant ; and we have considered the question whether the de- 
fendant might not, under the prayer of general relief in his answer, be allowed 
to withhold payment to plaintiff, until security was given, in conformity to Ar- 
ticle 2535 of the Civil Code. But a careful examination of the Record has 
brought us to the conclusion that he is within the exception contained in the 
secor.d clause of that Article, and consequently is not entitled to withhold pay- 
ment, 


It appears from the documentary and parol evidence adduced, that plaintiff 


sued defendant for this land in a petitory action, in November, 1849. To 


that action the defendant pleaded, in the same month, two exceptions: the. 
first, that plaintiff was without interest in the subject matter, by reason of hav-. 


ing made a cession of his property in the United States Court in Louisiana, 
under the Bankrupt Act; the second, that the description of the land claimed. 
in the petition, was vague and indefinite. This petitory action was compro-. 
mised and settled in July, 1850, by the sale of plaintiff’s title to defendant in, 
part consideration of which the note now sued upon, was given; at which time, 
the petitory. action was dismissed. The suit of the United States against cer-. 
tain holders of land under Bastrop’s title, was then pending in the Supreme. 
Court of the United States, and it is fair to presume, was known to both the, 
parties. Such knowledge is the most natural and probable reason for the limita-. 
tion of warranty by plaintiff to his own acts, and those of his assigns. In the 
winter following this sale, the Supreme Court of the United States rendered its de-. 
cision upon the Bastrop title, reversing the judgment of the Circuit Court in 
Louisiana. Had the final judgment been otherwise, defendant would have ob-. 
tained a title good against the United States for an exceedingly low price. He 


assumed the risk of the decision by the terms of his deed, and cannot be lis-. 


tened to, in complaining that he has played a losing game. Besides, justice 


compels us to say, that the evidence by no means justifies the assumption that. 
defendant will ever be evicted by the United. States. At, the same session ‘of 
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Congress during which the decision of the Supreme Court of the United States 
was rendered, an Act of Congress was passed for the relief of actual settlers 
who had acquired title under the Bastrop grant ; and providing for a confirma- 
tion to them in some cases, and a right of préemption in. others. It is alto- 
gether probable that the defendant will be found in one of the categories of this 
Act of Congres# At the date of pleading herein, he was still in time to have 
made his proof before the Register and Receiver under that Act. At all events, 
the plaintiff did not pretend to sell defendant the title of the United States; 
but a title adverse to that of the United States. 

Judgment of the District Court reversed, and judgment for plaintiff against 
defendant for five hundred dollars, with interest at the rate of eight per cent. 
per annum, from 31st July, 1850, until paid, and costs in both Courts. 





N. C. Dosson v. Brecier. 


The chapter of the Code regulating the revocatory action is not applicable to cases of simulation, 
and in those cases creditors may seize, notwithstanding the apparent transfer; and if enjoined, 
may plead and show the simulation on the trial of the injunction. 


PPEAL from the District Court of Franklin, Barry, J. 
Mayo, for plaintiff and appellant. Ramage, for intervenor. Ray, and Stacy 


& Sparrow, for defendant. 

Bucuanay, J. Plaintiff enjoins a seizure of a plantation and slaves in execu- 
tion of a judgment against her husband, on the ground that she is separated 
of property from her said husband, and is owner of the property seized, in her 
separate right, by virtue of purchases by her made in her own name. 

The petitioner further denies the right of the testamentary executor of Bieller 
to enforce the judgment of Ford v. Dosson. 

It is needless to examine this last ground of complaint, for, unless plaintiff 
establishes her claim to the property seized, she is incompetent to contest the 
regularity of the seizure. And if she establish her claim, it is immaterial, whether 
the seizure was made by a person duly authorized to prosecute the execution of 
the judgment against her husband, or not. 

The first question of law that presents itself for decision, is, whether the plain- 
tiff in execution had the right to make the seizure before obtaining judgment in 
a revocatory action against the plaintiff, who has a recorded title to the property 
seized. Upon this point of practice we have had many occasions to express our 
assent to the doctrine of our predecessors, as laid down in the opinion of Chief 
Justice Eustis in the case of Erwin v. Bank of Kentucky, in5 An., 4: “The 
chapter of the Code regulating the revocatory action is not applicable to cases 
of simulation, and in those cases creditors may seize notwithstanding the apparent 
transfer ; and if enjoined, may plead and show the simulation on the trial of the 
injunction.” See also the case of Emsuiler v. Burham, 6 An., 717, where it was 
held, that fraud may always be proved in support of the allegations of simulation 
by those interested to establish the simulation. The District Judge did not err 
in refusing the application of plaintiff to strike out from defendant's answer the 

allegations of fraud. 
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Upon the merits the evidence is very voluminous, and has established to our 
entire satisfaction, the defence of fraudulent simulation set up against the claim 
of plaintiff. It appears evident that the plaintiffs husband has been for many 
years occupied in attempts to screen his property from the operation of a judg- 
ment obtained against him for a large amount, in the year 1841, upon a promis- 
sory note given by him as far back as the year 1835. The injunction sued out 
by plaintiff has stayed the execution of that judgment for six years and a half, 
and we think that the prayer of defendant, in his answer to the appeal, should 
be granted, by awarding twenty instead of ten per cent. upon the amount of the 
judgment enjoined as damages, under the Acts of 1831 and 1833. 

H. Frellsen & Co. intervened in this suit on the 30th May, 1849, asserting 
themselves to be creditors of plaintiff, who had given them a mortgage upon the 
plantation and slaves seized, as security for her debt to them; alleging conse- 
quent interest in themselves that said preperty should be decreed to belong to 
their debtor; and praying leave to oppose the sale of the same under defendant’s 
execution, until the claim of said intervenors against the plaintiff should be fully 
satisfied ; and that said mortgage be recognized as valid and binding upon the 
property. 

Pending this suit, two other suits were instituted, one by H. Frellsen & Co., 
and one by Marcus B. Desha, by executory process, in another court, against the 
plaintiff herein, Narcissa C. Dosson, under which the property mentioned in the 
petition herein, was seized, and on the 5th January, 1850, was adjudicated by the 
Sheriff to one William A. Andrew, who, on the 19th November, 1850, also in- 
tervened herein, claiming the property under the said Sheriff’s sale. 

The defendants have pleaded to both these interventions of Frellsen & Co., 
and of Andrew, that they were founded upon simulated and fraudulent transac- 
tions, and were a part of the scheme of the plaintiff’s husband to screen and 
cover his property from the pursuit of his bona fide creditors. 

It is unnecessary for us to examine into the merits of this issue, because the 
claims of the intervenors, who claim through plaintiff, depend essentially upon 
the establishment of plaintiff’s title to the property seized, and are concluded 
by our judgment adverse to the plaintiff’s pretensions. Besides, it need scarcely 
to be remarked, that the proceedings, via executiva, instituted in another eourt, 
pending the present litigation, could have no effect to divest or change the title 
to the property seized under the execution enjoined, to the prejudice of the de- 
fendant in injunction. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
dissolving the injunction herein issued, and dismissing the interventions of H. 
Frellsen & Co. and of William A. Andrew, be affirmed; that the judgment in 
favor of the defendants and against the principals and sureties in the injunction 
bond be amended; that the defendant T'homas C. Bieller, dative testamentary 
executor of the estates of Joseph and Jacob Bieller, recover of Narcissa C. 
Dosson, T. A. Sheppard, J. H. Lovelace, C. W. LeGrand, Josiah Prickett, N. 
L. Hower, D. Y. Grayson, Chandler Lewis and Samuel G. Cloud, principal and 
sureties in the injunction bond, in solido, two thousand six hundred and ninety- 
four dollars ; that plaintiff, pay costs of suit in both courts; and that the Sheriff 
proceed to sell the property seized. 
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D. W. Morpny v. Executor or W. Coox. 


8. R. M., by ac executed in Alabama, in consideration of the sum of $600, the of 
which was , bargained, sold and delivered to W. C. certain negroes, “ under “ 
ther agreement and condition that, after the death of the said W. C., the said negroes should re- 
vert to D. W. M. and his heirs; but should the said D. W. M. die before the said W. C., then and 
in that event the said W. C. shall and may appoint and nominate any other person he may think 
proper to take charge of and control the raising and employment of the said children above men- 
tioned, and should the said W. C. desire it, at his death, and it should become practicable, their 
freedom shall be obtained.” Held : . 

1st. The instrument under our laws contains a substitution. C. 0., 1507. 


2d, Even at common law so complicated a limitation of personal chattels could not be maintained. 
Notwithstanding the limitation, the absolute title to the slaves vested in W. ©. 


PPEAL from the District Court of Mérehouse, Richardson, J. 
McGuire & Ray, for plaintiff and appellant. Robertson & Todd, for de- 
fendant. 
Merrick, C.J. This controversy arises out of the following instrament, viz: 
“ Know all men by these presents, that I, Sarah Murphy, of the State of Ala- 
bama and county of Clark, for and in consideration of the sum of six hundred 
dollars, the receipt whereof is hereby acknowledged, hath, and by these presents 
do bargain, sell and deliver to William Cook, of the county and State aforesaid, 
a certain negro woman named Cota, and her two children, James and John, 
under the further agreement and condition that, after the death of the said 
William Cook, the said negroes shall revert to Duncan W. Murphy and his heirs; 
but should the said Duncan W. Murphy die before the said William Cook, then 
and in that event the said Cook shall and may appoint and nominate any other 
person he may think proper to take charge of and control the raising and em- 
ployment of the said children above mentioned ; and should the said Cook desire 
it at his death, and it should become practicable, their freedom shall be obtained. 
“This tenth day of January, 1848. 
Signed : , %&. R. Murray.” 
“T, Duncan W. Murphy, and I, Sarah Murphy, subject to the agreement above, 
do hereby release all our right, title and interest in the above mentioned negroes. 
Done and executed at the same time with the above. 
Signed: D. W. Murray, 
F. B. Carter, 
S. R. Murray.” 
“ The within is a correct and true duplicate of the bill of sale in the possession 
of William Cook, January 10th, 1848. 
Attest : D. W. Murry.” 
The slaves having been delivered to Cook, were brought inMthe early part of 
the year 1849 to Louisiana. Cook died in possession of the negroes, and the 
present suit was brought by Duncan W. Murphy under said instrument, and also 
in right of his wife, a daughter of Sarah R. Murphy, to recover of the executors 
of Wm. Cook the said slaves. 
Duncan W. Murphy having died after the institution of the suit, his widow, 
as guardian to his minor children, prosecutes it on their behalf. 
The instrument on which the plaintiff relies seems to contain a substitution, * 
and would, if executed here, be invalid, under Article No. 1507 of the Civil Code.. 
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As the plaintiff seeks to recover, in virtue of the laws of Alabama, it is in- 
cumbent on him to show clearly that the instrame valid by the laws of that 
State. Not having been referred to any decision ourts of that State, we 
are obliged to decide the case upon such common law authorities as are at hand- 


vl, At common law, wade of inheritance were not necessary (as counsel sup- 


pou) in order to transfer the absolute property in goods and ¢ Is. No par- 
ticular form of words was required; delivery alone perfected the sale. Real 
estate, under the feudal system, required wards of inheritance in order to convey 
the fee, because it was presumed that a grant was made on account of the per- 
son or personal abilities of the grantee. This being the inducement, the donee’s 
estate in land extended only to his own person, and subsisted no longer than his 
own life, unless the donor, by an express provision in the grant, gave it a longer 
continuance, and extended it also to his heirs. 2 Black. Com., 108. Anciently, 
by the common law, there could be no future property to take place in expect- 
ancy created in personal goods and chattels. And now, where an estate tail in 
things personal is given to the first or any subsequent possessor, it vests in him 
the total property, and no remainder over is permitted on such a limitation. 2 
Black. Com, 398. 

Story says: “In regard to estates in terms of years and personal chattels, the 
manner of settling them is different; for in them no remainder can at law be 
limited. But they may be entailed at law by an executory devise or by deed of 
trust in equity as effectually as estates of inheritance, and with the same limita- 
tions as to perpetuity. However, the vesting in interest in a term for years, 
or in chattels in any person equivalent to a tenancy in tail, confers upon such 
person the absolute property in such term or chattels, and bars the issue, and all 
subsequent limitations, as effectually as a fine and recovery would do in cases of 
pure entailsyor as an alienation would do in case of conditional fees and estates 
pour autre vie. If, in case of a term of years or of chattels, the limitations over 
are too remote, the whole property vests in the first taker. 2 Story’s Equity: 
No. 990, p. 323. See also 2 Keat’s Commentaries, 352, and note b. 

This last author says: “Chattels may be limited over by way of remainder, 
after a dife interest in them is created, though not after a gift of the absolute pro- 
perty.” 2 Kent., 352. 

The instrument before us purports to be a sale of the property in question. 
The original plaintiff called it, in the certificate which he appended to it, “ the 
bill of sale.” The operative words used are, bargain, sell and deliver to William 
Cook, ete., a negro woman, ete. The price agreed upon and paid by Cook, was 
six hundred dollars. 

We do not think, after this absolute transfer of the property, a remainder over 
could be limited, even had a trustee been interposed. 

If we look at the character of the remainder attempted to be created after 
the absolute transfer of the property to William Cook, we find that after his 
death it was to revert to Duncan W. Murphy and his heirs; but if Duncan W. 
Murphy should die before said Cook, in that event said Cook shall and may ap- 
point and nominate any other person he may think proper to take charge of and 
control the raising and employment of said children above mentioned. The con- 
tingeney here spoken of, is the death of Duncan W. Murphy before Cook. If 
the happening of this contingency was not intended to leave William Cook the 
legal owner of the property, it was at least intended to confer on him the power 
of naming some one who should have such an interest in them as to control the 
employment of said slaves as well as their raising. 
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We also find the further contingency, that if it should beeome practicable, and 
Cook should desire it, the slaves were to become free ; thus recognizing in Cook 
the further right of an owner to emancipate his slaves. 

We do not think that at common law so complicated a limitation of personal 
chattels could be maintained, nor do we think that a court of equity would inter. 
pose to a a trustee in a case where the legal title had, for a price, atid by 
bargain and sale, been transferred to another. 

We have not cared to inquire into the motives of the parties to this instru. 
ment. Duncan W. Murphy, by bringing the suit, has treated it as a real con- 
veyance. As the policy of our law is against instruments containing substitution, 
we think we may safely take the original plaintiff’s certificate as to the nature of 
this conveyance as the true one, and consider the property as having vested ab- 
solutely in William Cook, the first taker, in virtue of his title as purchaser. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be affirmed, with costs. 


Hut, Administrator v. Levison & Traytor. 


In an action by one of several partriers against the others, for a settlement of ‘the partnership ‘ 
affairs, a judgment fixing the amount due by each partner to the concern, is a judgment in which 
the partners are respectively interested against each other, and if one appeals from the judgment, 
all the others must be made parties. 


PPEAL from the District Court of Union, R. W. Richardson, J. 
McGuire & Ray, for plaintiff. Ludeling, for defendant and appellant. 
Bucuanan, J. The commercial firm of Levison, Traylor & Co., was com- 
posed of three partners: Abraham Levison, John Traylor and Samuel Traylor. 
Samuel Traylor having died, John Hill was appointed his administrator, and 
brought this suit against the two surviving partners for a settlement of the 
partnership, and for judgment against such partner or partners as may be in- 
debted to the estate. The defendant, John Traylor, answers by joiring in the 
prayer for a final liquidation and settlement of the partnership. The defen- 
dant, Abraham Levison, defends the action on sundry grounds; denies the 
right of the plaintiff to call upon him for an account; claims damages both 
from the plaintiff and from his co-defendant for their alleged interference in the 
affairs of the concern; and prays that the said John Hill, administrator, and 
John Traylor, be restrained from further intermeddling with respond ent, whilst 
settling the concern of Levison, Traylor & Co., according to law. x 
The Court made an interlocutory order, appointing Levison receiver, on his 
giving a certain bond ; and in case of Levison’s failure to give bond in a specific 
time, (twenty days,) appointing John Traylor receiver on his giving bond. 
Levison failed to give bond, and John Traylor having qualified, was appointed 
receiver. Auditors of account were next appointed, who made a voluminous .- 
report stating an account between the partners. The defendant, Levison, filed 
an opposition to the homologation of the account ; and after hearing, judgment 
was rendered, “that the report of the auditors be homologated, so far as.it 
settles the account of each partner with the firm—that there be judgment in 
favor of the administrator of Samuel Traylor, for the sum of three hundred 
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and eighty-eight dollars and twenty-eight cents, with interest at five per cent. 
per annnm from this date until paid—and that there be judgment against 
Abraham Levison, for the sum of eleven thousand six-hundred and one dollars 
and sixty-six cents, with interest at five per cent. per annum from date until 
paid—and that there be judgment in favor of John Traylor, for the sum of 
sixteen hundred and fifty dollars and thirty-seven cents, with interest at five 
per cent. per annum from this date until paid—the other matters in the report 
being beyond what was submitted to the auditors, are reserved for the future 
action of the Court—the costs to be paid out of the general fund.” From this 
judgment the defendant Levison appealed by motion, and filed an appeal bond, 
with security in favor of John Hill, administrator, alone. 

The appellee moves to dismiss the appeal on the ground of want of proper 
parties; John Traylor, not being joined in the appeal bond, although having a 
greater interest than any other person in the maintenance of the judgment 
appealed from. 

This motion appears well taken, and must prevail. See Armstrong v. Credi- 
tors, 8 Ann., and the cases there cited. 

The judgment professes to settle the accounts of each of the three partners 
with the firm. It determines that the partnership is indebted to the estate of 
Samuel Traylor $388 28-100, and to John Traylor $1650 37-100—and that 
Abraham Levison is indebted to the partnership $11,601 66. 

This judgment against Levison is evidently as much a judgment in favor of 
John Traylor as in favor of Samuel Traylor’s estate, perhaps more so, in the 
proportion that 1650 bears to 388. John Traylor is therefore as much, if not 
more, interested in maintaining the judgment ; which cannot be divided for the 
purpose of being re-examined in this Court, but must be considered, if at all, 
asa whole. The pleadings are not ina shape that will admit of this being 
done. 

Appeal dismissed, with costs. 

Re-hearing refused. 


S. Bure et al. v. R. Doyat, administrator. 


The principal may maintain an action for slaves on a title made to the agent for the principal, with- 
out proving the authority of the agent to buy. The suit is a ratification of the purchase, and 
stands in the place of an original mandate in due form. ©. ©. 2979. 

The registry laws are intended for the protection of bona fide subsequent purchasers and creditors 
of the vendor, and a defendant who occupies neither of those positions towards the vendor, can 
not, in an action on the title, object to its not having been registered. 


©. ©, 8465. 
PPEAL from the District Court of Franklin, Barry, J. 
McGuire & Ray, for plaintiff. Mayo & Hendry, for defendant and 
appellant. 
Bucuanan, J. Petitory action for slaves. Defence: that the title of the 
slaves is in the succession of which the defendant is the representative ; and also 
prescription. 
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The plaintiffs are the widow and children of one John Doyal, and produce as 
evidence of their title the following document : 

“ Received of Isaac Doyal for John Doyal, the sum of eleven hundred dollars 
in full for the purchase of two negroes, both slaves for life, Albert, a man 
aged about 28 years, and Amelia, his wife, a woman aged about 19 or 20 years. 
The right and title to said negroes I warrant and defend forever, and further- 
more, I warrant the said negroes to be sound both in body and mind to the 
best of my knowledge and belief, as witness, my hard and seal this 14th day of 
April 1834. 

$1100. (Signed) SETH WOODROOF. 


(Signed) C. S. Kyieur, 
Joun Ho.upen.” 


The defendant objects to the introduction of this document in evidence on 
two grounds : Ist, because written proof should have been first offered, of the 
authority of Jsaac Doyal, to make a purchase of slaves for John Doyal; and 24d, 
because the receipt does not appear to have been placed of record. 

As to the first objection, it may be remarked, that the plaintiffs, who are the 
legal representatives of John Doyal, are claiming the benefit of a contract 
‘made by Jsaac, in the name of their ancestor; and are hereby ratifying and 
adopting his act. Such a ratification stands in the place and stead of an 
original mandate in due form. C. C. 2979. 

Woodroof, the signer of the receipt in question, has been examined for plain- 
tiff, and proves that the slaves were sold by him in Natchez, at the time the 
receipt bears date, to Isaac Doyal, professing to act for John Doyal; and that 
the receipt, or bill of sale, was drawn in this form by the request of Jsaac. 

There being no allegation nor proof of fraud or error, it does not lie in the 
mouth of defendant, claiming title through Isaac, who is dead, to question the 
authority of the latter to buy these slaves for his brother. 

Secondly. The want of registry is no objection to the introduction of this 
paper between the present parties. The registry laws are intended for the 
protection of bona fide subsequent purchasers and creditors of the vendor. 
The present defendant occupies neither of those positions towards Woodroof 
in this issue. 

The defendant has offered proof of declarations of John Doyal, recognizing 
title in his brother Jsaac, to three slaves. This was objected to, as tending to 
establish a title to slaves by parol, contrary to the express provisions of law. 
We think the Judge erred in receiving this evidence under the circumstances. 
As we have already observed, there is none of those matters in the pleadings, 
such as fraud or error, which form a basis for parol evidence, in order to 
arrive at the true nature of a transaction, in cases where such evidence is other- 
wise inadmissible. - 

There remains the question of prescription. As the defendant is without 
title to the slaves claimed, the only prescription applicable, is that of fifteen 
years. ©. C. 3465. It is proved that Letitia Doyal possessed the slaves, 
and paid taxes on them, from the year 1835 to May 1845, when John Doyal 
died—say ten years. Several of the children and heirs of John Doyal were . 
minors at the time of his death, and have not yet attained the age of majority. 
Of course, prescription ceased running in favor of Letitia Doyal, from the 
moment of her son, John Doyal’s death. The plea must therefore be overruled; 
and the judgment of the District Court is affirmed, with costs. 
Application for re-hearing refused. 















* 
MONROE, JULY, 1855. 






McCatt v. Waite. 


A father in the State of Mississippi, in consideration of natural love and affection executed a deed 
to a slave in favor of his daughter, a married woman. The deed contained the following clause 
“To have and to hold the said negro to her [the daughter] and heirs and assigns forever, preserv 
ing to myself, however, and it is hereby expressly understood, as a part and parcel of the present 
that the said negro shall be and remain with me and subject to my control during the term o,¢ 
my natural life, without subjecting myself, my heirs, &c., on account of services or hire of the said 
slave.” The daughter died. The father and his son-in-law removed to Louisiana and lived to- 
gether, until the death of the father, some years after. The son-in-law then sold the slave 
which had been conveyed to his wife, and her children set up their claim, as heirs of their mother 
against the purchaser. Held: At the instant of the executien of the deed the title and posses- 
sion in the slave vested in the daughter, whose husband, in virtue of such transfer of the title 
and possession to his wife during marriage, became the owner of the slave, subject to the loan for 
service to the father during his natural life, and after the death of his wife and his father-in-law, 
the husband had a right to sell the slave. 


PPEAL from the District Court of Caddo, Zand, J. 
Looney, for plaintiff and appellant : 


Fee simple must be vested in some person. If in the wife, upon the exe- 
cution of the act, it could not be in the husband until actual possession. 
The wife died leaving plaintiff heir of her body in 1836. The husband could 
do no act either as husband or as administrator until 1846, in order to vest 
title in him. 

Then in whom was the title vested in fee simple from the death of the 
wife in 1836, until the possession of the husband personally in 1846? It can- 
not have been in the husband without possession or even a right of posses- 
~ sion. It then must have fallen to the heirs of the wife at her death by regu- 
lar descent, according to the law of Mississippi. See Hutchinson’s Miss. Code 
623, 624. 


Crain & Nutt, for defendant : 


The husband had an absolute power over any personal estate or interest 
accruing to the wife by gift, devise or otherwise. Bacon’s Abridgment (Baron 
& Femme D.) And after her death his right was not only to administer but 
to enjoy exclusively the personal effects of the deceased wife Jure marito. 
2 Blackstone’s Com. 516. Mr. Justice Spenser, in the case of Whitaker v. 
Whitaker, 6 Johnson 118, says “that there is not an authority to be met 
with contradicting these well and clearly established principles.” These prin-~ 
ciples have been recognized in Mississippi—1 Howard. 558, Lowery v. Hus- 
ton, 8 Howard 349, and 4 Howard 214—and in every common law State, where. 
the question has been discussed. 

If it were true, as the plaintiffs contend, that the interest of their mother in 
the slaves was merely a foe in action, and would have survived to her in 
case her husband had died first, it would not avail the plaintiffs, The right of 
survivorship in choses in action which have not been reduced into possesgion by. 
the husband, is personal to the wife and cannot be invoked in this case, ?Kent 
136, 411, 412, notes and authorities cited, 

In Knight v. Leake, 2 Dev. & Battle, N, C,, it was held that “that the hus- 
band Jure maritali has such a dominion over the vested legal interest of a 
wife in a chattel, real or personal, of which a particular estate is outstanding, 
that he can sell such interest,” See also Merriwether v, Booker, 4 Littel 256, 
in which it was ruled that the husband could sell any vested reversionary inte- 
: rest, and in Pinkerd v. Smith, 1 Lit. Select Cases, that a vested remainder in 
_ slaves accruing to the wife during coverture vests in the husband as much as 

y a right in possession. See also v. Alexander, 1 Wash, 30, Jackson v. 



















































4 : Sublett, 16 Munroe 467. ‘The husband by survivorship was entitled to the 


i negroes to the exclusion of the children, even, if they had been the separate. 
u property of the wife. 
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Bucuanay, J. Plaintiffs claim two undivided sixth portions in ten slaves 
as heirs of their mother, deceased. ; 

Defendant sets up his title to the slaves by purchase from Thomas MeCali, 
the father of plaintiffs. And he pleads that the said Thomas Me(all became 
the ownér of said slaves, by virtue of a deed of gift from Jsaac Rounceval to 
the wife of said Thomas McCall, on the 18th day of June, 1835. 

The evidence shows that Thomas McCall and Caroline ‘Rounceval were mar- 
ried in Franklin county, Mississippi, in the year 1816. They lived together as 
man and wife in the same county until 1836, when Mrs. Me Call died. 

There were born several children of this marriage, of whom the plaintiffs 
were two. During this marriage, to wit, the 18th June, 1835, Jsaae Rounei- 
val, father of Mrs. McCall, made a writing under seal, acknowledged before 
a Justice of the Peace, of Franklin county, and recorded, by which he gave, 
granted and sold to his said daughter, in consideration of natural love and af- 
fection, a certain negro woman named Mary, about twenty-four years of age, 
“to have and to hold the said negro unto her and heirs and assigns forever, 
preserving to myself, however, and it is hereby expressly understood, as a part 
and parcel of this present, that the said negro shall be and remain with me, 
and subject to my control, during the term of my natural life, without sub- 
jecting myself, my heirs, &c., on account of services or hire of the said 
negro.” 

In the following year, 1836, Mrs. McCall died, and her surviving husband, 
with his family, immediately thereafter, moved into Louisiana, where they 
have resided ever since. Mr. Jsaac Rounceval, the father of Mrs. McCall, also 
moved into Louisiana, with his slaves, (those claimed in this suit included,) and 
lived with his son-in-law and grandchildren until his death, which took place 
in 1846. 

The slaves claimed herein are Mary, who is mentioned in the above recited 
deed of gift, and her increase, being nine children, ranging from 21 to 8 years 
of age. 

The deed signed by Rounceral, under which ‘both parties claim, having 
been made in Mississippi, where all the parties lived, must have effect accor- 
ding to the law of Mississippi. 

The counsel for defendant argues, that this deed creates what in the com- 
mon law of Mississippi is called a life estate in the grantor, with a remainder 
over to Mrs. McCall; and that as slaves are chattel property in Mississippi, and 
this estate in remainder was a vested right in Mrs. McCall from the moment 
of the grant, the remainder in the slave inured at once to the benefit, and be- 
came the property of Mrs. MceCali’s husband, under the general principles of 
the common law. To this the counsel of plaintiffs reply, that the right of Mrs. 
Me Call in the slave Mary, under the deed. was a chose in action, and that mar- 
riage is only a qualified gift to the husband of the wife’s choses in action, viz: 
on the conditon that he reduce them to possession during the continuance of 
the marriage, or if he survive his wife, that he administer on her effects, 
(Marcenaro vy. Bertoli, 2 An. 981.): neither of which has been done in 
this case. 

We have been much assisted in the investigation of the law in this case by 
the learned opinion of our brother of the District Bench. Still, as the case 
arises under a system of laws with which we are not very familiar, we can- 
not express our opinion upon it except with hesitancy. 
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We recognize the principle contended for by the plaintiffs’ counsel, that at 
common law the husband has, by virtue of the marriage, only a qualified 
right to the choses in action of his wife, and that as a general rule this princi- 
ple extends also to reversionary interests in things personal. 

But we understand the principle to apply only to those cases in which the 
wife has not been vested with the legal ownership and possession at any time 
during the marriage: as where the legal title to personal property, to which 
the wife may be entitled by distribution, has remained in the executors and ad- 
ministrators after the death of the testator or intestate; or where the personal 
property has been conveyed directly to one for life, and remainder over to the 
wife. In this last case we suppose (in some of the States at least,) that the 
person taking the life estate would be decreed by the Court to act as trustee, 
in order to protect such remainder; for in a personal chattel the absolute con- 
veyance of a life estate would, we think, so far vest the legal title and posses- 
sion in the first taker, as tomake him the proper person to protect such residu- 
ary interest of any other party, as might lawfully be limited by the vendor 
or donor. 

An examination of the instrument in this case, however, leads us to think 
that by its execution, eo instanti, the title and possession in said slave Mary, 
vested in Mrs. Caroline Mc Cail, the mother of the plaintiffs ; that the husband 
by virtue of such transfer of the title and possession to his wife during the 
marriage became the owner of said slave, subject to the loan for service to 
Isaac Rounceval during his natural life. 

The words used in the instrument are: ‘In consideration of the natural 
love and affection I have for my daughter, Caroline McCall, wife of Thomas 
McCall, 1 have given, granted and sold and by these presents do give, grant 
and sell unto her, the said Caroline, a certain negro woman named Mary, &c., 
to have and to hold the said negro unto her and heirs and assigns forever, 
preserving” &c. 

This deed having been executed under seal, by the law of Mississippi ope- 
rated as an absolute bar and estoppel to Jsaac Rounceval, and to all persons 
claiming through him, to controvert or gainsay anything contained in it, and 
precludes them from saying that all the consequences which flow from a sale, 
and particularly the transfer of property and possession, was not a consequence 
of said act. 

We think, therefore, that the sale of the negress clearly resulted from the in- 
strument, notwithstanding the reservation of the services and hire of the slave 
to Isaac Rounceval, and that Thomas McCall was authorized, at least after the 
death of his wife, and the termination of the lease or loan for service, to take 
possession of the slave Mary, and her increase, as owner, and convey them to 
whomsoever he pleased. 

We think that had Jsaac Rounceval abused his right as bailee or lessee of 
the slave, (even during the life-time of Caroline McCall), that Thomas McCall 
could have caused the lease to be declared at an end. 

So, if any third party had killed said slave or removed her beyond the juris- 
diction of the Courts, Thomas McCall could, as the legal owner, have brought 
his action to recover damages for such injury. 

It is therefore ordered, adjudged and decreed by the Court, that the judgment 
of the lower Court be affirmed, with costs. 
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M. Hixson v. R. M. Hinson ; R. M. Hinson v. M. Hixson.—Consdli- 
dated Cases. 


The statute of Alabama concerning frauds and fraudulent conveyances, (Clays’ Ala. Dig. p. 254, s. 
2,) was intended to protect creditors of, and purchasers from, the party in possession. As to them 
only, a loan or conveyance with the reservation of the use, is to be taken as fraudulent and the 
absolute property to be with the possession. 

The title of one who holds a slave under a loan, and who is liable to deliver it up when called for, 
is precarious, and insufficient to form the basis of a plea of prescription. 


PPEAL from the District Court of Morehouse, Barry, J. 
Robertson, Boatner, and Todd, for M. Hinson, appellant. McGuire & 
Ray, for R. M. Hinson. 

Srorrorp, J. Whether the original action be regarded as possessory or 
petitory, we do not think any useful purpose can be subserved by discussing 
the exceptions to the cross action which was consolidated with it. 

It is enough that the necessary parties are now before the court; that both 
have furnished all the available evidence of their respective titles, and that the 
question, which shall prevail, can probably be as well determined now as by 
remanding the cause. It is especially desirable to terminate litigation ina 
case of this kind, which involves a heavy outlay of costs, and presents the dis- 
agreeable spectacle of a family dissension. 

Martha F. Hinson is the sister of Robert M. Hinson; both reside in the 
parish of Morehouse, and are the children of Robert Hinson, of Lowndes 
county, Alabama, who died since this litigation commenced. 

Both parties set up a title to the slave Chat or Charity, derived from their 
father in his lifetime. 

The only written evidence produced by the plaintiff, Martha Hinson, is an 
act sous seing privé of the following tenor : 

“October 22, 1845. 

“ Know all men by these presents, that I, John Hinson, doth loan a negro 
girl by the name of Chat, to my daughter, Martha Beard, that is to remain in 
her hands until I call for; and if I call not, the said girl and increase to re- 
main to my daughter’s heirs. (Signed) Joun Hinson.” 

This act is dated just before the removal of Martha Hinson, with her hus- 
band, Beard, to Louisiana. But she had possession of the negro before this 
date, and indeed for the greater part of the time since 1842. 

Her counsel contend that the act of October 22d, 1845, was a recognitive 
act, which acknowledged a previous donation. We draw quite the opposite 
conclusion from this instrument. It was given to her on the eve of her remo- 
val to Louisiana, and was probably intended to guard against any inference 
being drawn from her continual possession, that she had an absolute title. 

But it is contended that the property vested in Martha Hinson, by reason of 
her three years’ possession in Alabama, and we are referred to the statute of 
that State concerning frauds and fraudulent conveyances, in support of the 
position. Clays’ Ala. Dig. p. 254, s. 2. 

But that statute was evidently designed only to protect creditors of, and pur- 
chasers from, the party in possession ; as to them only, @ loanor a conveyance, 
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with the reservation of the use, is to be taken as fraudulent, and the absolute 
property to be with the possession. 

This case is not complicated by any consideration of the rights of creditors 
or purchasers, and we do not find that a title vested in the plaintiff by the laws 
of Alabama. 

She cannot have acquired the slave by prescription in Louisiana, for, holding 
under the precarious title we have recited, she did not possess as owner. 

The plaintiff’s sale to Ross, with the faculty of redemption, of which she after- 
wards availed herself, left matters where they stood before ; one who possesses 
property without a title, cannot acquire title by selling the property and buy- 
ing it back. 

Martha Hinson, then, has failed to establish her title to the slave. 

Robert M. Hinson claims under a deed from John Hinson, of the following 
tenor: 

“Srare or AtaBaMA, Lowndes County. 

“Know all men by these presents, that John Hinson, of said county and 
State, for and in consideration of the sum of seven hundred dollars to me in 
hand paid, I have granted, bargained, sold, and by these presents do hereby 
grant, bargain and sell, unto my son, Robert M. Hinson, a certain negro girl, 
named Chat or Charity, aged about eighteen years, of dark complexion, now 
in the possession of Martha Beard, of the parish of Morehouse, to have and 
to hold unto the said Robert M. Hinson, all my right, title and interest thereto, 
his heirs and assigns, to his and their own proper use, benefit and behoof, for- 
ever, in fee simple. 

“In testimony whereof, I have hereunto signed my name in presence of the 
undersigned witnesses, this, the 12th day of April, A. D., 1851. 

“ (Signed,) Joun Hixson.” 

It is objected by the plaintiff, that this deed is void, because it was unaccom- 
panied by a delivery of the property. The vendor gave the vendee a delivery 
order on his daughter, the plaintiff herself, to whom, by her own showing, he 
had loaned the slave subject to his call. She surely cannot be permitted to 
set up her own refusal to obey this order, as a reason for defeating the defen- 
dant’s title. 

Again : it is objected that there was no real consideration for the sale. The 
plaintiff has pleaded no such defence to the suit of Robert Hinson, as to autho- 
rize her to inquire into the consideration. 

Lastly: it is said that at the time of the execution of the deed, John Hin- 
son, was incapable of contracting, by reason of insanity. 

This plea ig not established to our satisfaction. It appears that in 1840, an 
accident befell him, which had the effect somewhat to impair his intellect. In 
1849, an inqguisitio de lunatico inquirendo, was had before the Orphans’ Court 
of Lowndes county, with a view to test the question and to appoint a guardian 
for him, if it should be found necessary; but a jury of his neighbors found 
that he was capable of taking care of himself and his property, whereupon 
the proceedings were dismissed. 

It is not shown that he became any worse after this investigation, up to the 
time the act in question was executed, and the presumption is, that he con- 
tinued capable to transact business. There is also positive evidence to corro- 
borate the presumption. 
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It is insisted, that the District Judge erred in rejecting an inventory of the 
effects of John Hinson, deceased, taken in the parish of Morehouse, which was 
offered in evidence by the plaintiff, and upon which the slave Charity figures. 
If it were admitted, it could not help her cause, for it shows that Robert M. 
Hinson protested against the slave Charity being included in the inventory, 
claiming her as his own. 

As we find the verdict of the jury to be in accordance with the law and evi- 
dence, it is ordered that the judgment of the District Court rendered in pur- 
suance thereof, be affirmed, with costs. 


aan en een ~~ ———— eee 


B. B. Surra v. Tae Mayor anp Trustees oF SHREVEPORT. 


There is a tacit obligation by the party to a suit whotummons a witness, to pay his legal fees. But 
a witness cannot maintain an action for his fees against a party who did not summon him, merely 
because such party was cast. 

C. P. 472, 551. 


PPEAL from the District Court of Caddo, Spofford, J. 
Powell & Hodge, for plaintiff and appellant. Nutt & Crain and Sam. 
Ford, for defendant. 

Bucuanan, J. ‘This is a suit instituted upon a number of Clerk's certificates 
of compensation due to witnesses for attendance in court. Some of those cer- 
tificates were made in favor of the plaintiff, and others in favor of persons of 
the name of Holmes and Hogue, of whom the plaintiff is assignee. The peti- 
tioner alleges that he and the other two persons named, were witnesses in cer- 
tain suits to which the Mayor and Trustees of Shreveport were parties; that 
they were summoned in said suits at the instance of the Mayor and Trustees ; 
that the suits have been decided, and the defendants are liable to pay the costs 
of the same. 

The answer is a general denial. The allegation that the defendants in this 
action caused the plaintiff to be summoned as a witness in the suits mentioned 
in his petition, is disproved by the evidence. But it is urged, that the present 
defendants, who were plaintiffs in the suits in which plaintiff was a witness, 
were cast in those suits; and therefore are liable to pay the attendance and 
mileage of all witnesses in those suits. This proposition might be admitted, 
and still this action not be maintainable. For the liability of the party cast in 
the suit, is a liability to pay the costs of the suit, and extends to the mileage 
and per diem of witnesses, as part of the taxed costs. C. P. 472. But costs 
being incidental and accessory to the judgment, (12 Rob., 194; 17th La., 269; 
9 Rob., 17,) must be enforced in like manner as the judgment; that is to say, 
by writ of fi. fa., issued at the instance of the party who controls the judg- 
ment, or of the officers of court in cases provided by law. The mode here 
adopted, of engrafting one suit upon another, and of making the incidents of 
one judgment the fruitful parents of new judgments, seems opposed to cor- 
rect legal principles, and in practice, would be ruinously onerous: to suitors. 
We do not wish these remarks to be understood as restrictive of the recourse 
of persons situated like the plaintiff, against him who has summoned them into 
court as witnesses. As to such party litigant, there is a tacit obligation to pay 
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the legal fees of those whom he has summoned. In fact the law presumes that 
he does pay them, for if he casts his adversary in the suit, he, and not the wit- 
ness, gets a judgment for his costs. C. P. 551. 

The Mayor and Trustees of Shreveport never incurred any legal obligation 
towards these witnesses. There is no privity of contract between them. The 
plaintiff must look for his indemnity to the party at whose instance he was 
summoned, just as the latter would have looked to him for his damages, had 
the witness refused to answer questions propounded to him. 

Judgment affirmed, with costs. 


C. C. Smackxiterorp rv. G. W. Roprnson. 


An action upon a judgment rendered out of theState is a personal action. 

The correct construction of Art. 8508 of the Civil Code is, that the long term (twenty years) under 
that Article, does not apply to the cases where the creditor and debtor are both absent from the 
State and residents of the same place out of this State. 


PPEAL from the District Court of Caddo, Land, J. 
Young & Harper, for plaintiff. Winans, for defendant and appellant. 

Bucnanan, J. (Sporrorp, J., having been of counsel, recused himself.) 
This case turns principally upon the prescription applicable to an action upon 
a judgment obtained in another State of the Union. 

In the case of Surget v. Stanton, decided last spring in the Eastern District, 
we held that the action upon a judgment rendered out of the State, is a per- 
sonal action. In the same case, we also held, that the correct construction of 
Article 3508 of the Civil Code is, that the long term (twenty years) under that 
Article, does not apply to the case where the creditor and the debtor are both 
absent from this State, and residents of the same place out of this State. 

To apply the doctrine thus recognized, to the present case: 

The judgment upon which this suit is based, was obtained by the Union 
Bank of Louisiana, a corporation chartered by this State, against the present 
defendant, then a resident of Mississippi, on the 8th November, 1841. The 
judgment was sold under a ji. fa. ior costs, on the 5th October, 1846, and 
was adjudicated to the present plaintiff, who was and is a resident of Mississip- 
pi. Up to the date of this change of ownership of the judgment, the creditor 
was not an absentee. After that change, the creditor was an absentee. But 
what was the place of residence of the debtor? When the judgment was ren- 
dered, .he was a resident of Mississippi. When this suit was brought, he was 
a resident of Louisiana. At what time he migrated, the record does not inform 
us. . But on the supposition which is the most favorable to the plaintiff, namely, 
that the defendant was already a resident of Louisiana when the plaintiff ac- 
quired his right in the judgment, there was a period of four years and eleven 
months, out of ten years, elapsed, at the time of such acquisition of right. From 
the 5th October, 1846, then, two days only counted for one of prescriptive 
term under Article 3508; the creditor being absent from the State, and the 
debtor a resident of the State. But the Act of 14th March, 1848, amendatory 
of the Civil Code, abolished the distinction between persons present and absent 
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in regard to all prescriptions exceeding one year. This Act was in force in 
Caddo one month after its passage, say April 14th, 1848. The period of time 
between 5th October, 1846, and 14th April, 1848, being eighteen months, 
counted as nine months of prescriptive time, and added to the four years and 
eleven months already acquired, as above, would give a total of five years and 
eight months. From the 14th April, 1848, to the service of citation in this 
case, (14th March, 1858,) was four years and eleven months, which, added to 
five years and eight months, makes ten years and seven months, or seven 
months more than the complete term for prescription. 
The judgment of the District Court is therefore reversed, and judgment is 
hereby rendered in favor of defendant and appellant, with costs in both courts, 





G. W. Foster v. C. L. & H. Levinson. 


Where the answer sets up no plea of want or failure of consideration of the notessued on, support- 
ed by the oath of defendant, as required by the Act of 1889, he is not entitled to a trial by jury. 


PPEAL from the District Court of Claiborne, Drew, J. 
W. B. Egan, for plaintiff. Vaughn, for defendant and appellant. 

Voornizs, J. This is an action on three promissory notes executed by 
Caroline Levinson, authorized and assisted by her husband, Henry Levinson, 
in favor of the plaintiff and appellee, alleged to have been given, together with 
another note, since paid, as the price of a certain lot of ground and improve- 
ments in the town of Homer, sold by the plaintiff to the defendant, on the 10th 
of January, 1853, by Act sous seing privé, duly recorded in October, 1853. 
The plaintiff also claims the vendors privilege on the property conveyed, which 
he prays may be sold to satisfy his demand. 

The defendant avers that the obligation, which forms the consideration of the 
notes sued upon, is conditional. She denies the allegations contained in the 
plaintiff's petition, and prays for a jury. 

The defendant’s counsel has called our attention to two bills of exceptions 
taken by him to the ruling of the Judge a quo. 

Under the issue presented by the pleadings, we do not think the Judge a guo 
erred in refusing to grant the defendant’s prayer for a trial by jury. The an- 
swers sets up no plea of want or failure of consideration of the notes, which 
form the basis of the action, supported by the oath of the defendant, as required 
by the Act of 1839. 

We consider the objection contained in the other bill of exceptions, equally 
untenable. There is no issue presented by the petition and answer as to the 
execution or non-execution of the obligations stipulated in the contract of sale 
between the parties, which formed the consideration of the notes sued upon. 
It was therefore immaterial, in order te entitle the plaintiff to recover, to prove 
a performance, and it seems to us, the defendant complains with bad grace of 
the admission of such proof. 

It is objected that the defendant cannot be held liable as a married woman, 
unless it be shown that the contract enured to her benefit. Had this issue 
been presented by the pleadings, it would have been entitled to our consid- 
eration. 

























































2. 


MONROE, JULY, 1855. 585 
We do not consider the other grounds urged in the brief of the defendant's —Fosrx 


counsel, applicable to the issues presented by the pleadings. LEviNeon. 
‘Z It is therefore ordered and decreed, that the judgment of the District Court 
_ be affirmed, with costs, 





H. Raiwe & Brorner v. T. Y. Loewoon. 


Where persons by their acts have continued to involve in obscurity and confusion, the nature and 
extent of their right, so as to render the ascertainment of them difficult and uncertain, it is but just 
that those rights should not be recognized as existing in a form which may defeat the rights of 
creditors or other parties in interest. 


PPEAL from the District Court of Caddo, Spofford, J. / 
Crain & Nutt, for plaintiffs : . 


The defendant had no right after bonding the property to say tbat it was not 
his own. After taking judicially his position as owner, his bond was a judicial 
confession of ownership, which could not be denied, by either himself or his 
sureties. 

Apart from this position, it is not shown that the property attached was not 
liable to attachment on account of Logwood having no interest in it. See 2 A. 
R, 248, 154; 1 R. R. 277; 8 R. R. 72, 428; 2 R. R. 510; 7 KR. KR. 349; 
18 L. R. 59. 


Land, curator ad hoc, for defendant and appellant. 

Lea, J. The plaintiffs in this case, the holders of the written obliga- 
tions of the defendant, who is a non-resident, commenced suit by the attach- 
ment of certain property, found within the limits of the State. The property 
attached was bonded by the defendant, and the only question for solution is 
whether the defendant had an attachable interest in the property. There is no 
dispute about the existence of the debt sued upon, but it is urged that the 
property does not belong to the defendant, and that the District Court was 
therefore without jurisdiction, the defendant being represented only by a cura- 
tor ad hoc. No claim was set up by any intervening party. It is the case, (as 
was remarked in the reasons assigned by the District Judge,) of a single 
defendant, who having bonded the property seeks to avoid any judgment against 
himself, on the ground that he is without interest in the property attached. 
A defendant occupying such a position, assuming for the purpose of argument 
that the position is correct in law, should establish with reasonable certainty 
the absence of interest upon which he relies as a means of evading the juris- 

. diction of the Court. On this point the evidence leaves scarcely a doubt upon 
the mind that the defendant had an interest in the property attached, though 
it is not conclusive as to the extent. The acts and words of the defendant as 
detailed by the plaintiff’s witnesses justify the conclusion that he was making 
use of his wife’s name merely asa screen to cover simulation. The burthen 
of proof, therefore, rests upon the defendant, who seeks to evade the payment 
of his acknowledged obligations ; and where persons by their acts, have con- 
tributed to involve in obscurity and confusion the nature and extent of their 
rights, so as to render their ascertainment difficult and uncertain, it is but just 

‘ that those rights should not be recognized as existing in a form which may de- 
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feat the rights of creditors or other parties in interest. Applying this principle 
to the case at bar, we think the jurisdiction of the Court should be maintained 
and the attachment enforced. 

It is ordered that the judgment appealed from, be affirmed with costs. 





In roe Martrer or THE TurorsHir oF THE Minor Hers or SusaNNak 
Bruce. 


The appointment of the paternal uncle to the tutorship of the minor children of his deceased 
brother, can only be made after due notice, and upon the advice of a family meeting; nor can 
the appointment of a person standing in that relationship to minors, without such notice and ad- 
vice, form the basis of the plea of res jud icata to an action brought to set it aside. 


PPEAL from the District Court of Catahoula, Barry, J. 
Taliaferro, for plaintiff. O. Mayo and D. Evans, for defendant and appellant. 

Srorrorp, J. The plaintiff, alleging himself to be a maternal uncle of the 
minors, Robert J. W. Bruce and Mary Ann Bruce, seeks to set aside the appoint- 
ment of the defendant, a paternal uncle, to the tutorship of the said minors 

The grounds laid are, that the Clerk made the appointment the next day afler 
the defendant’s application, without any notice whatever to the plaintiff, or any 
opportunity being afforded him to make opposition thereto, without any disclo- 
sure under oath by the applicant of the names of the relations of said minors, 
in the same degree, living in the State, who were well known to him, and of 
whom the present plaintiff is one, and without the convention and advice of a 
family meeting. 

‘The defendant met this petition with a plea of res judicata, which was sué- 
tained in the court below and the suit dismissed. The decree which the peti- 
tion attacks, is said to constitute the thing adjudged. 

For the purposes of the trial of the exception in the form in which it is 
pleaded, the allegations of the petition are to be taken as true. 

But they sweep away the foundation of the plea of res judicata; they deny 
that the plaintiff was a party to the proceedings which resulted in the former 
décree ; they seek to avoid that decree, on the very ground that the plaintiff had 
no notice, actual or constructive, of the defendant's application for the tutorship, 
although the law made it the duty of the applicant to disclose his name to the 
Clerk, and of the Clerk to cite him to show cause why the applicant should not 
be appointed. “If it be a relation not in the ascending line who claims the 
tutorship, the judge shall order the petitioner to declare, under oath, what are 
the minors’ relations residing in the State who are in an equal or nearer degree 
than he is; and on such declaration he shall order that such relations be cited 
to show whether they have any cause for opposing the appointment prayed for.” 
C. P., 958. 

The plea of res judicata should have been overruled, as nothing had been de- 
cided between these parties. C. C., 22, 65. 

In remanding the cause, we remark that, if the allegations of the petition are 
found to be correct, the decree appointing the defendant tutor to the minors 
Bruce should be annulled, and a family meeting convoked to advise the Clerk, 
in conformity with Article 285 of the Civil Code. 
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Regulations established in the interest of minors should be faithfully observed. — 


The appointment of tutors, in cases like the present, isa delicate duty, and is not 
entrusted to the arbitrary discretion of the Clerk, or to be given to the first 
claimant; but is to be made after due notice to the nearest relations, and upon 
the advice of a family meeting. 

The law recognizes the interest of the plaintiff, under his allegations, to in- 
quire into the regularity and propriety of the appointment in this case. 

It is therefore ordered that the judgment of the District Court be reversed, 
the defendant’s exceptions overruled, and the cause remanded for further pro- 
ceedings according to law, the costs of this appeal to be borne by the defendant 
and appellee. 





Vicksspure AND Sareveport Rarroap v. Parisn or Cappo. 


The terms of the act “ relative to the duties and powers of the Police Juries of this State, and the 
constituted authorities of towns and cities,” approved April 29, 1858, contemplate that the mandate 
to be issued by the District Judge to enforce the collection of taxes, on the failure or refusal of 
the Police Jury to cause the tax to be collected, shall be directed to the Collector of Parish or 
Municipal Taxes; and where the Sheriff is such collector, the evidence should show the fact. The 
taxes to be collected under this act should be collected in the same manner as the parish and ma- 
nicipal taxes are collected, and a copy of the assessment, which forms the basis of the collec- 
tions, should be delivered to him. The Sheriff has no power under the act to make the assess- 
ment. ; 


PPEAL from the District Court of Caddo, Land, J. 
Crain & Nutt and Ray, for Plaintiff and appellant. Hodge, for defendant . 

Lea, J. In this case several issues have been embraced in the arguments of 
counsel, the solution of which are (in our opinion) not called for by the plead- 
ings. 

The case has been correctly stated in the appellant’s brief. Under the provi- 
sions of the act of the Legislature of 12th March, 1852, the parish of Caddo, by 
an ordinance of the Police Jury, subscribed for $100,000 of the stock of the 
Vicksburg, Shreveport and Texas Railroad Company, payable in five annual in. 
stallments of $20,000 each, which subscription was duly ratified by the voters of 
the parish. The parish having failed to pay the first two installments, the plain. 
tif instituted suit in the District Court to enforce the payment of the subserip~ 
tion, in aceordance with the terms of the act of 1853, p. 234. 

The prayer of the petition concludes as follows, viz: “ That, inasmuch as the- 
said Police Jury has failed to assess and collect the said tax, that judgment be 
rendered ordering the Sheriff of the parish of Caddo to assess and collect the- 
said tax on the real estate of the parish of Caddo, under the provisions of the. 
said act of 1858, with his commissions.” 

Under an arrangement made to that effect, the Police Jury passed an ordi. 
nance authorizing their President te confess a judgment in favor of the plaintiff ;. 
which was accordingly done 

By the terms of the decree, the plaintiff was to recover of the parish of Caddo. 
the sum of $100,000, payable $20,000 on the 1st January, 1855, with 5 per cent. 
interest from the ist of May, 1854, and $20,000 payable on the Ist of each 
January following, until it was all paid, to bear interest at 5 per cent. after ma~ 
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SuarverontR.R. turity. The judgment further’ provides, that the Police Jury shall assess an 
annual tax on the real estate of the parish for the payment of each installment, 
and cause the same to be collected, which assessment was to be made by the 
assessor and collected by the collector elected by the Police Jury ; and that the 
assessment should be made and the collector elected and qualified by taking bond 
with good security, on or before the June session of the Police Jury preceding 
the maturity of each installment; and that, if the Police Jury failed or refused’ 
to cause said assessment to be made, and a collector elected and qualified by 
them to collect said tax by the time required, that, in that case, an order should 
issue under the judgment, directed to the Sheriff of the parish of Caddo, order- 
ing him to assess the amount of the tax necessary to pay the installment next 
falling due, and interest, and to collect the same. 

The parish failed to comply with the provisions of this judgment, and there- 

upon the plaintiff procured a mandate issued to the Sheriff of the parish of Cad- 
do, directing him to demand of the Police Jury the sum of $20,000, with 5 per 
cent. interest from May 1, 1854, and costs, and if not paid that he should cause 
the said sum to be made by causing an assessment to be made of the lands in 
the parish of Caddo, and collecting from the owners of land an ad valorem tax to 
satisfy the said sum, with interest and costs. This mandate the Sheriff failed to 
execute, and the plaintiff proceeded, by a rule taken both upon the Sheriff and 
the Police Jury, to show cause why they should not proceed to the execution of 
the judgment, and why an assessor should not be appointed by the court, or an 
assessment be ordered to be made by the Sheriff, and a peremptory order issue 
to the Sheriff and the Police Jury to perform their duty in the premises. 
» For answer to this rule, the Police Jury alleged that they had, by an ordinance 
of the 5th June, 1854, adopted the assessment roll of landed property in the 
parish of Caddo for the year 1854 on which to estimate the said assessment, or 
the levy of 1 3-8 per cent. to pay the said sum of $20,000; and that at the 
same time the Police Jury appointed a collector to collect the same, requiring 
him to give bond, which he failed to do; that they have complied with the law 
in providing the means to pay the jndgment by levying the said tax, and that 
the plaintiff has a full remedy on the levy and assessment already made. 

The Sheriff, for answer to the rule, alleged that— 

1st. He was the collector of no tax except the State tax. 

2d. That it was the duty of the Parish Tax Collector to collect the railroad 
tax, and that he was not the Parish Tax Collector. 

8d. The he had never been furnished with a tableau of taxes on the landed 
property of the parish of Caddo by the Police Jury or by the Assessor of Taxes 
duly elected for that purpose. 

4th. That the assessing of taxes is not a duty belonging to the Sheriff. 

5th. That if any judgment has been rendered, ordering him to collect said 
tax, it is null and void, he not having been cited or made a party thereto. Upon 
a trial had the rule was dismissed, and the plaintiffs have appealed. This is sub- 
stantially the state of the pleadings, as found in the record and set forth in the 
plaintiff’s brief. 

The only questions presented by the pleadings have reference to the defence 
set up by the Sheriff. There is no issue made between the plaintiff and the 
Police Jury. Net only is the judgment, which is the basis of the rule, a judg- 
ment by confession, but in the answer to the rule itself they contest nothing that 
is demanded by the plaintiff. We are unwilling, therefore, to travel out of the. 
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record for the purpose of considering"the constitutional points urged in pre i er vss B. 


by the counsel for the Police Jury. 

As respects the Sheriff, the only issues presented, which it is important to ex- 
amine are : 

1st. Whether the Sheriff is the proper person to make the collection. 

2d. Whether the Sheriff has been furnished with the proper basis for making 
an assessment, and if not, whether, he has the right to make such assessment. 

The Act of 1853 does not provide for an assessment by the Sheriff. It says 
that the judgment creditor may obtain a mandate commanding the Sheriff, or 
other Tax Collector or Collectors of the parish or incorporated town or city in 
which his judgment may have been obtained, to proceed forthwith to collect said 
taxes in the same manner as is prescribed by existing laws. But it is not pre- 
tended that “the Sheriff or other Tax Collector” has, by existing laws, the right 
to make the assessment which is the basis of taxation. But the Police Jury 
adopted the assessment roll of the State for the year 1854. Without assuming 
their right to do so, it is admitted that the Sheriff was not furnished with this 
assessment as the basis of his collections. 

But we think that the terms of the act upon which this proceeding is based, 
contemplated that the mandate should be directed to the Collector of parish or 
municipal taxes, to be collected in the same manner as the parish or municipal 
taxes are collected. 

In the case at bar, the Sheriff denies that he is the Parish Tax Collector, and 
there is nothing in the evidence showing the contrary. 

It is ordered, that the judgment of the District Cour: be affirmed, with costs. 





C. J. Braptey v. W. E. Rapp. 


Where a Tax Oollector’s bond, given under the statutes of 1849, is so defective in form as to deprive 
it of an authentic character, it cannot be enforced by summary process, and a sale made under 
such process will not divest the title to the property. 


PPEAL from the District Court of Franklin, Barry, J. 
Garrett & Benton, for plaintiff and appellant. Morrison and M. A. Jones, 
for defendant. 

Bucuanax, J. Suit upon a note given by defendant for property purchased at 
probate sale. Defence: that the property sold already belonged to defendant by 
virtue of an adjudication made by the Sheriff under an execution upon a Tax 
Collector's bond. The administrator contends that the Sheriff's sale under exe- 
cution was void for irregularity. This cause has been already before the Supreme 
Court, and was remanded in 1852, to make the parish of Franklin party. (Not 
reported.) 

The objections made by plaintiff to the title under which defendant claims to 
have previously acquired the property, are as follows: 

1. The Tax Collector’s bond was not made as the law directs, and consequently 
was not an act importing confession of judgment, upon which executory process 
could issue. 

2. The bond was not recorded according to law, and consequently there was 


no mortgage. 
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8. A certified copy of the bond, and proof*of demand of payment is not shown 
by the record to have been filed in the Clerk’s office of the District Court before 
issuing execution. , 

4. There was no notice to the administrator, before seizure under the execution 
upon the bond. 

The subject of the form and effect of Tax Collectors’ bonds, has been confused 
by the passage of three Acts of the Legislature within a short time of each other: 
two in 1847 (pages 108 and 178 of the Session Acts), and one in 1848, (page 85). 
By the first of those Acts, such bonds were directed to be executed before the 
Recorder of the parish and two subscribing witnesses, and were to operate asa 
mortgage from the time of their registry in a separate book, to be kept for that 
purpose by the Parish Recorder. By the subsequent Act of 1847, (page 178,) 
the Parish Recorders were authorized, in general terms, to take bond, with seeu- 
rity, from Tax Collectors, the original of which bond to be retained by said Re- 
corder, and a copy transmitted to the State Auditor or Treasurer. By the terms 
of this Act the bond operated as a legal mortgage, and required no registry what- 
ever. Copley v. Dinkgrave, 6 An., 595. But the Act of 1848 revived, and even 
inereased the formal requirements for the confection of such bonds. It now 
became necessary to have them executed before the Recorder and three members 
of the Police Jury, and to be authenticated by the attestation of two witnesses 
and the signature of the Parish Recorder, and also to be by him registered in a 
separate book, kept for that purpose; which bond, so registered, shall operate 
from the date of the registry as a mortgage, etc. 

The bond of Augustus H. Bradley, now under consideration, being dated the 
6th January, 1849, wis under the empire of the last recited Act. It is not au- 
thenticated by the attestation of any witness, nor does it purport to have been 
executed before any person. We find, however, written below it, the approval 
of three members of the Police Jury, without any date; and, on the principle 
“ut res magis valeat quam preat,” would iafer that this approbation was con 
temporaneous with the bond; but such an inference cannot be predicated of the 
Parish Recorder’s written approval, which follows that of the Police Jury, and 
is dated February 12th, 1849, more than a month after the date of the bond. 
As to the registry of the bond, this appears to have been made in the ordinary 
parish record of mortgages, and not in a book separately kept for the registry 
of bonds. 

Under the view that we have taken of this case, it becomes unnecessary to 
pass upon this question of registry. 

The defects in the form of the bond are such as to deprive it of an authentic 
character, and to prevent the enforcement of it by that summary process which 
is-alone attached to acts importing on their face full and entire proof. See Acts 
of 1847, page 109, sec. 5. 

The view which we have taken of the first ground of objection, above stated, 
renders it unnecessary to examine the others. We are of opinion that the sale 
in question did not divest the title of Bradley’s succession to the lots in question. 

It only remains to enquire, whether the defendant is entitled to deduct from . 
his note now sued on, the price, fifty dollars, expressed in the Sheriff’s deed as 
having been paid by him for the three lots of ground, afterwards sold at probate 
sale, and again purchased by him. An examination of the record showsa curious 
discrepancy between the return of the f. fa. on the bond, and the Sheriff’s deed 
to defendant. By the return of the writ, it would seem that the Sheriff seized 
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the three lots in question ; also nindéteen head of cattle and sixty head of hogs; 
also a quarter section of land; also another quarter section of land; and that 
all the property so seized was adjudicated, in block, to William E. Rapp, as the 
last and highest bidder, for parish paper amounting to one hundred and twenty- 
four dollars. By this deed, the Sheriff declares that the three town lots in 
Winansborough were offered for sale, when William E. Rapp bid the.sum of 
fifty dollars, and the same were adjudicated to him as the last and highest bidder ; 
also that Rapp had complied with the terms of sale. The Sheriff’s return is in 
evidence before us, equally with the Sheriff’s deed, and it is not seen which of 
the two is to be taken in preference to the other, as testimonium veritatis. We 
are compelled to regard the proof of the payment alleged, as defective, and to 
dismiss this branch of the case from further consideration. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed, and that plaintiff, as administrator of the succession of Augustus H. 
Bradley, recover of William E. Rapp, three hundred and two dollars, with eight 
per cent. per annum interest from 22d March, 1852, and costs in both courts. 





Consotipatep Association v. J. L. Wirson. 


By the omission to reinscribe « mortgage within ten years from the date of the first inseription, the 
effect of the inscription, and not of the mortgage itself, ceases. 

Property banks were, by an Act of the Legislature, passed in 1842, relieved from the necessity of re- 

t inscribing mortgages in their favor. By an Act passed in 1848, any person having an interest, was 
authorized to cause to be cancelled on the books of the Recorder, all mortgages, the inscription of 
which, had continued more than ten years. This Act did not apply to mortgages made in favor 
of property banks, and the proviso applied not only to all stock mortgages executed in favor of 
property banks, or made directly to them, but also to all such mortgages as said banks had ac- 
quired by subrogation. 

When the rate of interest is not specified in a note given to a bank, it will bear the rate of interest 
fixed in the charter. 

©. C. 8838. 


PPEAL from the District Court of Ouachita, Sharp, J. 
McGuire & Ray, for plaintiff and appellant: 


I.—Plaintiffs contend that their mortgage was so recorded and reinscribed 
as to give it effect against third persons as required by law. 
og The original mortgage to the bank was recorded on the 24th June, 

» p- 18. 

2d. After the death of Ferdinand Morgan, in an act of partition between his 
heirs and the widow, on the 6th December, 1881, the land mortgaged to plain- 
tiff was sold to or taken by Mrs. Hannah 8. Morgan, the widow, he assumed 
to pay the whole of the debt to plaintiff, p. 21, which deed and mortgage were 
recorded in the mortgage office, on the 6th December, 1831, p. 22. 

8d. After the death of Hannah S. Morgan, upon due tee proceedings, 
contained wd sm from 28 to 88, Jonathan Morgan purchased the land mort- 
gaged to plaintiff on the 17th November, a 81 to 88, and retained, out 
of the price, an amount sufficient to pay plaintiff ’s debt, and assumed the pay- 
ment of plaintiff’s debt, which deed and assumption were regularly recorded 
in the mortgage office, on the 1st December, 1832, p. 38. 

4th. By an Act of the Legislature, approved March 11th, 1842, p. 282, it is 


provi 

“That the rule requiring the reinscription of mortgages at the expiration of 
ten years from the date of their registry, shall not apply to the mortgages 
which have been or may be given by the stockholders of the various property 
banks of this State.” 































































AS. The original mortgage of F. Morgan, and his.wife,..Hanuah»S,, 









) to. 
was recorded on the 24th June, 1829, according to. the requ 
Art. 8331, of the C. C, This mortgage, in extenso, was_neyer. 
But on the 6th December, 1881, p. 22, a deed executed by the heirs of F. 
gan to Hannah S., his widow, of a tract of 800 arpents, including the land 
P d to plaintiff, p. 20, and in which deed the widow assumed to pay 
plaintiff’s cabs the amount of which was specified, p. 21, was recorded in the 

ce. 

Hannah S., widow Morgan, having died, at a Probate sale of her property 
on the 17th November, 1882, p. 31, Toate Morgan became the purchaser of 
said 800 arpents, including the land mortgaged to plaintiff, and reserved in his 
hands, out of the amount of his bid for said land, the amount of plaintiff’s 
claim, and assumed the payment thereof, pp. 31, 32, which deed was duly re- 
‘corded in the mortgage office on the 1st December, 1882, p. 83: 

Both the above acts contain a perfect description of the land mortgaged, of 
the debt for which it was mortgaged, of the individuals owing the debt, and of 
the corporation to which the debt was due. 

The mortgage Records from the 1st December, 1882, exhibited clearly and 
without occasion to refer.to anterior records of any kind, the existence of plain- 
tiff’s mortgage on said tract of land, and had the Recorder of Mortgages been 
‘required to make out a certificate of mortgages at any time within ten years 
subsequent to the 1st December, 1832, he would have been bound to include 
plaintiff’s mortgage. 

This is a compliance with the Article 3333, of the C. C., according to the 
rule settled in the case of Bonnafe v. Lane, 5 An. 227; Hillis v. Sims, 2:An. 
254; Shepherd v. N. O. Cotton Press, 2 An.. 118; Hyde v. Bennett, 2 An. 
800 ; Succession of Falconer, 4 R. 5. 

‘The public had all the notice that the public records could be made to afford, 
and no one by consulting them for ten years subsequent to December Ist, 
1882, could have failed to have been made thoroughly acquainted with plain- 
tiff’s mortgage. 

If the above amounted, in Jaw, to a reinscription of plaintiff's m 
then no further reinscription was necessary, as the Act of 11th March, 1842, 
p. 282, dispensed with it. 

IL—Hannah S. Morgan, who was one of the original mortgagors and 
debtors, in solido, to plaintiff, in the transfer of the land to her by the heirs 
of F. Morgan, assumed to pay the debt to plaintiff, pp. 20. 21.. Jonathan 
«Morgan, in his purchase of. the 17th November, 1832, of the land mortgaged 
to plaintiff, also assumed to pay the debt to plaintiff, pp. 31 to 33—both these 
acts were recorded in the mortgage office, respectively, on the 6th December, 
1831, and ist December, 1832, as before stated. 

Both those acts create in favor of plaintifis a new mortgage on the same 
Jand originally mortgaged to secure their claim, as well as the individual in- 
debtedness of said Jonathan Morgan ; it also operates against Jonathan Mor- 
gan, as a vendor's privilege, as the payment of plaintiff’s debt was part of the 
consideration of his purchase: Dupuy v. Dashiell, 17 L. 60; 7 R. 44; 6M 
8. 716. It was not necessary that plaintiff should have formally accepted 
these mo es: Scott v. Featherston, 5 An. 306. Plaintiff has a right of 
action: C. P. 35. 

Ten years had not expired from the recording of the deed to Jonathan Mor- 
gan, December Ist, 1882, ‘until the passage of the Act of the 11th March, 
1842, p. 232, which dispensed with reinscriptions of mortgages to property 

ks, given by stockholders. This mortgage comes within the true spirit and 
intention’ of that act. “ 

Jonathan Morgan died in 1846, and under an order of the Court of Probates 
this land was sold at ‘public sale on the 8d June, 1848, and purchased by 
John “L. Wilson, defendant, who paid for it, as stated in the deed to hini, by 
a receipt of his wife; Narcissa Jane Morgan, defendant, to the executor, for thé 
amount of his bid, as so much coming to her as heir of said J. Morgan, pp.'84, ~ 
85. In this deed, p. 85, the Sheriff transfers this Property to said itson 
“without any reservation of mortgage,” stating in the deed that the same Was 
mortgaged to the 'plaintiff—which deed is signed by Wilson, defendant, #fd 
thé certificate of mo is waived. ; pt. 
This’ brings home to Wileon, defendant, a knowledge, of the existence of thie 
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in favor of af tlie time of his , which is equivalent 
Tee th ag reg 
liable for the amount, Parker v, Walden, 6 N. 8.716; Noble v. Cooper, 7 R. 


z 
2 
? 
g 

SF 


actual knowledge of an existing mortgage or title is 

stated in the Sf Robinstt v. Pompton. % Kn, B64 to te uivalent to 

. Rachel v. Normand, 6 R. 88; 8 N. S. 140; id. 246. Wilson, de- 

fendant, having knowledge of the existence of plaintiff’s m was pre- 

sumed to know the law, that such mortgages were not requi to be rein- 

scribed to have effect nst third persons, according to the Acts of 11th 
March, 1842, p. 232, and 27th March, 1848, p. 52. 

Simon, on the same side : 

Our jurisprudence is full of cases in which the pact de non alienando was 
brought under the consideration of our supreme tribunal who has uni 
given to such a pact, the force and effect which, from the terms of their con- 
tract, the parties intended it should have. eS eee 
the subject has always been in substance, as lately held a ane neminn 0 
tive terms, Stanbrough v. Me 2 An. 8325: “that a party holding ra 

and well acquainted with his title, isestopped by the pact de non alie- 
nando claiming s better condition than his author, and from pleading an 
exception which the latter could not plead.” In the case of Nathan v. Lee, 2 
N. S. 38, which is the first case in which the question was ever presented, 
J Martin said : ‘A mortgage creditor who acts on a mortgage, which con- 


g. 
a 


in - “ye an — - of the debtor not to — om a to 
pursue a third possessor e action of mortgage, but may have the hypo- 
thecated property seized in via executiva, as if no change had taken place in 
its possessors ; because any alienation or transfer made in violation of the 

ee oon as it relates to the crediter.” And : 
t when the mortgagor has expressly covenanted that 
he will not alienate, unless we should consider such a pact as entirely nugatory 
and unavailing ; which would be contrary to a fundamental reason in the con- 
struction of contracts and statutes, i. e., that full effect should be given to all 
those provisions, whenever it can be done without falling into absurdity.” 

So it was universally held in all the subsequent cases on the same subject : 
Donaldson v. Maurin, 1 L. R. 89; 18 L. R. 814; 15 L. R. 267; Ibid. 471; 19 L. 491; 
#R: R. 378; 10 RK. R. 54: until, in the case of Stanbrough v. McCall, 2 An. $25, 
the doctrine, after a careful review of most of the previous decisions, under- 
went a very able and thorough re-examination, and the Court adopted the 
same views to a still broader extent than it done before; the principles 
recognized in the former jurisprudence were strictly adhered to, and yr my | 
those maintained in the case of Donaldson v. Maurin, 1 L. R. 39, in w the 
Court considered the effect of sucha pact, as springing not from legislation 
but from the agreement. of the parties. “It isan universal principle,” says 
Judge Matthews, “founded in reason and law, that effect must be giver to all 
the parts of a written contract or agreement, and meaning to all its stipulations. 
and phrases, unless such a construction to absurdity. It is also a 
ral rule that owners of property must be presumed to know the titles the 
incumbrances under which they hold it.” 


Garrett, for defendant : 
It is true that our jurisprudence as now eatablished, differs in 


der the free resistty. 6 Rob. 170; Toid 4M]. And, in opposiio 
e ry. 170; . And, in to 
policy of our registry laws, it was held that sates tenntie bene a 
ser is equivalent to registry. But it is now well settled that there is 
flict in different provisions of our Code; and that the spirit and of 
our laws indicate an entire and consistent system on this , by: be-. 
tween the contracting the obli ‘of the accessory contract of mort~ 

‘has its birth at the time the act is _ and continues to live. 
ae a ot principal obligation which it was intended’ to secure. 


But against third it is the regi of the mortgage which gives it ef- 
fect. nthe inscription iin Gat the mortgnge Tt mast be at certain, 
75 


598 
Wissom. 


some respects. 
from the earlior decisions on the subject of mortgages. Thus, it had been de-. 
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hav ap ‘dvere aed rea although they i agg tof wiih nation” Ske, 
“In. the leadi of Shepherd apnea 
y ‘bich actual notice was brought home to che partin, (ibe 


anterior mort being set forth in the subsequent act of mo 
of those Ghareed with ention,) this question was fully considered. ince en 


the decisions of this Court have been in accordance with the principles laid 
down in that case. See Lataste v. Beraud, 2 An. 768; 2 An. 528; aA 
Bennett, 2 An.'799. And in Bronin v. Dufand, relied on by plaintiff: “The 
failure to reinscribe would, in ordinary cases, be fatal as to third persons, but 


leaves the mortgage unimpared as betweak the mortgagor and ets 
2.-An, 778. the inscription is exclusively in the power of the ving 


an, interest to make it. If he does not reinscribe, he cannot complain of losses 
sustained through his own neglect. The construction contended for by the 
pellants would make, in all cases, of the effect of inscription a matter en 
and therefore uncertain, and would give rise to endless ligitation.” 2 An. 118. 
» “If the public record is considered as the sole standard by which those 
ts are to be determined, the community can always know with certainty 
at conventional or judicial mortgages exist on a man’s property and can deal 
vith him securely.” Adle v, Anty, 5. An. 683. 
Even the notice brought home by a suit to enforce the mortgage does not 


fu oo pre-emption of the mortgage. 5 An. 684; 2 An. 111; Ibid, 528; 
id, 800; 4 An. 896. 


Voorntzs, J. The plaintiffs seek to enforce their mortgage on a tract of 
land in possession of the defendants. 

John L. Wilson avers that he acquired this land, by purchase, at a sale of 
the succession of the late Jonathan Morgan, in the year 1848, free from all in- 
cumbrances; that if the plaintiffs ever held any mortgage on it, it ceased to be 
operative on the 24th June, 1839, ten years after its inscription, in the office of 
the Recorder of mortgages, without having been reinscribed. 

Ferdinand Morgan having become a stockholder in the Consolidated Associ- 
tion of the Planters of Louisiana, for the sum of $8000, equal to sixteen shares, 
executed a mortgage to secure the same on a tract of land, described as having 
a front of six arpents, on each side of the bayon de Siard, with the ordinary 
depth of forty. arpents, on each side of said bayou, and also ten slaves. In 
the act of mortgage, inscribed in the office of the Recorder of mortgages, on 
the 24th June, 1829, it is stipulated as follows, viz : 

« And the said appearers, wishing to make use of the credit granted them 
by the sixth Section of said first recited legislative Act, they have applied to 
the-said President, Directors and Co., in order to obtain, as in fact they have ob- 
tained, a loan of $4,000, &c.; therefore, the said appearers (the mortgagor and 
his wife, Hannah 8. Tennelle,) promise and bind themselves, in solido, to re- 
imburse the said sum of $4,000, on the 24th day of June, 1830, fixed, for 
which purpose they have produced an obligation or bond of $4,000, subscribed 
this day by them, jointly and in solido, payable on the said 24th day of June, 
1880, fixed, to the said President, Directors and Co., which obligation or bond 
was signed Ne Varietur, by the undersigned, Parish Judge, agreeably to law, 
ke. ke.” 

Ferdinand Morgan having died intestate, without leaving cither descendants 

or ascendants, his succession passed to his collateral relations. In the partition ~ 
between his widow and heirs, made on the 25th of June, 1831, each of the 
parties stipulated to pay one-half of the passive debts of the community, 
among which was that of the plaintiffs, “for the sum of $8,700, or thereabout.” 
‘The stock was equally divided between the two parties. The act recites : 
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“And now for the faithfal and punctual payment of the aforesaid debts, each Comoupar. “hss. 


party for his half, the parties to the agreement, do by these presents mortgage 
the one party to the other party, each their undivided half of a certain tract or 
parcel of land, on the bayou de Siard, containing 880 acres, whereon the de- 
cedent last resided, the same forming a part of said succession, and owned in 
common by the parties to this agreement, and undivided. It being here under- 
stood that said land is to be divided hereafter, and that the one-seventh part of 
480 acres of said tract of land, is the exclusive property of the said Mrs. Han- 
nah Morgan, party of the first part.” 

On the 6th of December, 1831, the heirs conveyed all their interest in his 


‘property to the widow Morgan, who stipulated to pay as part of the price the 


plaintifi’s claim. The deed of conveyance recites: “ Which said sum, the 
said Mrs. Hannah Morgan is bound to pay by this instrument, and the parties 
of the first part absolutely refuse to warrant the land herein sold against said 
mortgage, the same having been explained to the said Mrs. Hannah Morgan, 
she hereby acknowledging herself to be acquainted with the same, accepts this 
deed as such, under these circumstances.” This act was inscribed at the time 
‘of its date, in the office of the Recorder of mortgages. The mortgage stipu- 
lated by the widow in this Act, in favor of the heirs of Ferdinand Morgan, 
deceased, was cancelled by the latter on the 27th March, 1833, after the death 
of the former, whose succession was opened in 1832. She, also, died intestate, 
without issue, At the sale of her succession, on the 17th of November, 1832, 
Jonathan Morgan, purchased the land in question, for the price of $9,600. 
In the conveyance to him, it is stipulated as follows: “The one-foarth to be 
paid in cash, the balance to be paid in one, two and three years, in equal an- 
nual instalments, after deducting an amount due the Consolidated Association 
of the Planters of Louisiana, and an amount due the heirs and legal represen- 
tatives of General Ferdinand Morgan, deceased, as also the amount set apart 
by a partition, as made by experts, appointed by the Hon. the Court of Probates, 
to partition the estate of Mrs. Hannah 8S. Morgan, deceased, among the heirs 
and legal representatives of said decedent, to the children of Jonathan Mor- 
gan, issue by his marriage with Rachel Julia St. Clair Tennell, sister of said 
decedent, after the deductions as aforesaid, leaving the said purchaser ‘indebted 
to the heirs and legal representatives of Hannah S. Morgan, including his chil- 
dren as co-heirs, in the sum of $4,656.” This conveyance was inscribed in the 
office of mortgages on the Ist of December, 1882. The following clause is in- 
serted in the partition referred to: “Jonathan Morgan having purchased the 
land for $9,600, payable one-fourth cash, and the balance in three equal annual 
instalments, after deducting the amount of $3,392, for which said land is mort- 
gaged to the Consolidated Association Bank, leaves the sum payable annually 
by said Jonathan Morgan, of $1,552, of which sum he is entitled as the rep- 
resentative of his children to the one-sixth part of each payment.” At the ju- 
dicial sale of the estate of the late Jonathan Morgan, on the 3d Jan. 1848, 
John L. Wilson, one of the defendants, purchased the property for the price of 
$10,000. The deed of conveyance, after stating that the purchaser had complied 
with the terms of the sale, to the satisfaction of the executor, recites: “It is 
farther understood by the purchaser that the above property is mortgaged to 
the Consolidated Association of the Planters of Louisiana, for the sum ‘of 
$4,000 for stock, and the production of the certificate of mortgages, is hereby 
waived; the estate being liable for any liability thereon.” 








Watson. 
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‘Tt is urgedby the defendants that the mortgage executed by Ferdinand 
Morgan, does not cover the loan made to him, pursuant to the credit te which 
he was entitled as a stockholder. We consider thls quectienien-ettiotly OA, 
case of Bowin, ct al. v..Durand, 2 An. 778. ° 

"It ia.alao.urged that the. plaintiffs’ mortgage is lost by pre-emption. Inthe 
case of Shepherd v. The Orleans Cotton Prose Company, 2 An. 118, the 
Court said: “We do not understand Art. 8333 as providing for the. pre- 
scription of mortgages, but, on the contrary, as recognizing the right of rein- 
scription, after the expiration of ten years. The French side of the Article 
clearly expresses-the intention of the Legislature. It is the effect of the.in- 
scription that ceases, not the effect of the mortgage. If the prescription of 
the mortgage had been intended, it would have been so expressed. 

By the Legislative Act of 1842, the property banks were exempted from the 
necessity of reinscribing mortgages in their favor. Session Acts of 1842, p, 
282, Under the Act of 1848, any person having an interest was authorized to 
cause to be cancelled, on the books of the Recorder, all mortgages, the inserip- 
tion of which had continued more than ten years, provided, however, it did 
not apply to mortgages against husbands, &c., ‘nor to such mortgages in fa- 
vor.of the property banks.” Acts of 1843, p. 61. It was held in the case of 
the Improvement and Banking Company, 4 An. 473, that this proviso nut only 
applied to stock mortgages executed in favor of property banks, or made di- 
rectly to them, but also to all such mortgages as said banks had acquired by 
subrogation. ‘‘It is doing no violence to language,” the Court remarked, “to 
consider all mortgages owned by them as mortgages in their favor, under the 
statute, without reference to the manner in which they have been acquired.” 
Under the provisions of these statutes, as construed by our predecessors, it is 
evident that the mortgage executed in favor of the plaintiffs by F. Morgan, as 
stockholder, never ceased to have its effect or to be operative. It can hardly be 
contended that his stock loan, constituting one of the principal obligations 
covered by the mortgage, is extinguished by prescription. The partial pay- 
ments endorsed on the bond from time to time, (one of which for $1,955 on the 
11th of November, 1848) would operate as an interruption, 8 An. 552. More 
over, Jonathan Morgan not only purchased the property previous to the time 
required for pre-emption, but in the conveyance to him expressly recognized 
the mortgage, and retained in his hand the plaintiffs’ claim as a part of the 
price or consideration. It is clear, therefore, that he cannot be considered as 
@ third possessor without notice; moreover, the original act of mortgage con- 
tains the pact denon alienando, It is equally clear that the mortgage con- 
tinued to have its effect, or to be operative, whilst the property was atill im his 

under the Act of 1842; and his vendee, John L. Wilson, must be 

| as standing in the game position towards the benk, having in the con- 

» to him, fully recognized the existence of the stock mortgage. The 
difference between Wilson's conveyance and that of Jonathan Morgan is, 
that the former recognized, but. did not retain. the amount of the: plaintiéty’ 
claim, as pert of the price. 

The position assumed by the appellee, that interest ie. only dus frem judicial 
demand, is untensble, The proviso, to the sixth Section of the Act of ineorpo- 
tation referred to in the mortgage, prescribes, ‘that when they (the stock 
holders) shall intend to make uge of anid credit, they shall pay the interest for 
it at the rate that shall be fixed for the loans,” &e. The cleventh fandament 
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al rule, in the twelfth section, provides, thet, “the corporation shall not take Cumeupas. ssn 


more than eight per cent. per annum, on notes discounted or money lent out,” 
&e. It wasdecided in the case of The Consolidated Association v. Foucher, 9 
L. 478, that in notes given to banks, if no rate of interest be specified, it will 
be inferred thet the contract was made in reference to the Charter, and govern- 
ed by the rate of interest fixed therein. See 17th Section of the Charter, and 
13th rule, established in accordance therewith, on the 9th of July, 188%. The 
statement annexed to the plaintiffs’ petition, shows the amount due on the 
stock note on the 11th November, 1848, to be $2,188, and a payment made 
on account thereof of $683 01, on the 11th November, 1847. 

There is no evidence in the record in support of the claim set up by the 
plaintiffs’ for an annual contribution of six dollars per share on the stock. As 
te this claim, we think justice requires that the plaintiffs’ rights should be re- 
served, 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed, that the plaintiffs have judgment recognizing their 
right of mortgage on the property described in their petition for the sum of 
two thousand one hundred and eighty-eight dollars, with eight per cent. peraanum 
interest thereon, from the 11th of November, 1848, until paid, subject to » ered- 
it of six hundred and thirty-three 01-100 dollars, paid on the 11th of November, 
1847, and if said balance and interest be not paid within ten days after notice of 
this deeree to the defendants, then said property shall be seized and sold ac- 
cording to law, to satisfy the same; it is further ordered, that in relation to 
the claim set up by the plaintiffs for contribution on stock, there be judgment 
against them as in case of nonsuit, the appellees to pay the costs of both eourts. 





J. Marks v. M. Dickson. 


The Act of Congress of the 19th of June, 1894, reviving the Act of the 99th of May, 1880, must be 
considered as embracing provisions engrafted on the latter Act by the Statute ef the $34 of Jan- 
uary, 1883, under which it was net illegal to assign er transfer a certificate of purchase frem te 
Register of the Land Office, previous to the issuing of the patent. 


PPEAL from the District Court of Caddo, Lend, J. 
Orein & Nutt and B. L. Hodge, for plaintiff and appellant. Landrum, 
for defendant. 

Voonnms, J. (Srorrozp, J., having been of counsel, recused himself.) The 
plaintiff claims the ownership of the undivided half of the north-east fraction- 
al quarter section No. 20, in township No. 20 of range No. 14, by purchase 
from John Butler. He alleges that John Butler and Elkin T. Jones purchased 
this fractional quarter section from the government of the United States, and 
that Michael Dickson acquired the interest of the latter by purchase. He fur- 
ther alleges that he is unwilling to hold said land in common with said Dickson; 
and thereupon prays for s partition of the same by licitation. 

The defendant’s answer contains a general denial, and averment that the 
succession of the late William Dickson, represented by Elieabeth H. Dickson, 
as administratrix, owns one half of said fractional quarter section, and that the 
other half is owned by the defendant himeelf. 


: = 
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The administratrix filed an intervention in which she asserted title to the 
whole tract, under a conveyance from Charles A. Bullard, as the agent and 
attorney in-fact of John Butler and Elkin T. Jones, to William Dickson, exe- 
cuted on the 25th of November, 1840. She also denied the validity of the 
plaintiff's -title to any portion of the land claimed in his petition a averred 
that the same was fraudulent. 

Butler and Jones, it appears, acquired their title to the land in controversy 
under the Acts of Congress, granting the right of pre-emption to actual set- 
tlers. Having occupied and proved a joint settlement to another quarter sec- 
tion, under the second section of the Act of the 29th of May, 1880, they were 
entitled to what was usually termed a floating right to another quarter section, 
of. which they availed themselves by the location and entry of the land in dis- 
pute, on the 22d of September, 1840, as evidenced by the certificate of pur- 
chase from the Register of the Land Office at Natchitoches, of that date. 

‘On the 25th of November, 1840, they conveyed this land to William Dick- 
aon by notarial act executed before the parish Judge of the parish of Natchi- 
toches. This act was also subsequently recorded in the parish of Caddo, on 
the 20th of September, 1842. On the Ist of April; 1848, a patent issued for 
this land to Butler and Jones, and on the 6th of August, 1851, the former con- 
veyed to the plaintiff his undivided half to the same. 

It is contended by the plaintiff that the sale from Butler to Dickson was a 
mere nullity, as it had been made previous to the issuance of the patent to the 
pre-emptors, in violation of the provisions of the Act of Congress of the 29th 
May, 18380, revived by that of the 19th June, 1834; and had also been made 
long previous to the conveyance of the 25th of November, 1840, to other per- 
sons through whom Dickson in fact held: first to Murrel, in 1887, and from the 
latter to Martin Wood, under whom the plaintiff holds, in 1889. Conceding 
the fact of the existence of these transfers, it is difficult to perceive in what 
manner they could effect the validity of the sale made by Butler and Jones to 
William Dickson subsequent to the entry, if the last conveyance did not fall © 
within the prohibition of the Statute. 

In the cases quoted in 16 L., 284, and 2 An., 934, the question does not ap- 
pear to have been passed upon, whether an assignment or transfer of the cer- 
tificate of purchase from the Register of the Land Office, previous to the issuing 
of the patent, was considered as falling within the prohibitory clause of the 
Statute, and consequently null and void. Under the construction put upon the 
Congressional Acts on this subject by the Attorney General of the United 
States, that the revival of the Act of 1830 is to be considered as embracing 
the provisions engrafted thereon by the supplementary Act of the 28d of Jan- 
uary, 1832, and upon which the officers of the government appear to have uni- 
formly acted, it would seem that the prohibition to sales under the former Act, 
was so far modified by the. latter, as to permit the sale or assignment of the 
Register’s certificate or Receiver’s receipt> This construction, it appears to us, 
expresses the manifest intention or will of the law-maker. If such assignments 
or transfers of certificates of Registers and Receivers, as evidence of title, 
could be made previous to'the issuing of the patents; and the patents issue in 
the name of the assignees, it follows, as a natural consequence, that the sale 
from Butler and Jones to William Dickson must be considered as valid. 

It is therefore ordered.and decreed, that the judgment of the District Court 
be affirmed with costs. 
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A. Riowarpson v. J. M. Fenner, Tutor. 


The drawer cannot dispute the plaintiff’s ownership of the bill sued on, where he is permitted to 
plead all the equities that he has against any of the successive holders, and where it is neither 
alleged nor shown that the plaintiff came unfairly by the bill, or that any other party contests his 
right to it. 

An amendment to a petition may be allowed when the relief prayed for, is additional only, and 
where it does not change the cause of action. 

All the circumstances in evidence must be considered, in testing the liability of the drawer of a bill, 


who pleads his discharge, by reason of th> laches of the payee or subsequent holder in presenting 
it to the drawee. 


PPEAL from the District Court of Ouachita, R. W. Richardson, J. 

Garrett & Ludeling, for plaintiff. J.D. & J. McEnery, for defendant 
and appellant. 

Sporrorp, J. The plaintiff, as holder, sued the defendant as drawer of the 
following bill of exchange, which was protested on the 20th of May, 1848, at 
New Orleans: 

“ $350. Mowroz, La., February 14, 1848. 
Messrs. Gardner & Norcomb, 

At sight, please pay to Z A. Brown, or order, the sum of three hundred 
and fifty dollars, for value received, and charge the same to the account of 
estate of Frautom. 

(Signed) Joun M. Fenner, Tutor. 
Endorsed, E. A. Brown.” 

The defendant appears in the original petition, to have been sued as tutor of 
the heirs of Frautom, although judgment was not asked against him distinctly 
in that capacity. 

He answered, admitting his capacity and the drawing of the draft, but 


{ averred that the drawees, at its date, had cotton funds enough in their hands, 
' belonging to respondent, as tutor, to meet the draft; and that they failed on 


or about the 10th of May, 1848, owing him, as tutor, $2,700; that if the 
draft had been promptly presented, it would have been paid; and that it had 
been lost through the negligence of the holder. He denied that the draft had 
been put in circulation, or that plaintiff was owner of it, alleging the same to 
belong to the estate of the payee, Brown. To prove the latter allegations, he 
propounded interrogatories to the plaintiff. 

More than a year after the filing of the original petition, the plaintiff offered 
an amended petition, in which he alleged that, since the suit was instituted, 
defendant had filed his final account as tutor, and made a settlement with seve- 
ral of the heirs of Frautom, and was no longer entitled to represent themin the 
suit; that he had actually obtained a credit for the amount of the draft sued on, in 
his accounts with the heirs, as also for the whole balance due by Gardner & Nor- 
comp, and had thereby made the debt his own, if it was not so originally ; the 
plaintiff, therefore, prayed judgment against the defendant personally, as well 
as in his capacity of tutor. 

The defendant excepted to the ruling of the Judge, allowing this amended 
petition to be filed, on the ground that it came too late, and changed the nature 
of the action. . 
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Bumsscn = At the trial, there was judgment against Fenner personally, for the amount 
Forum. _ Of the draft, and judgment in favor of the heirs of Frautom. 


Fenner has appealed, and in this court urges, that the plaintiff cannot re- 
cover: 1st. Because he is not proved to be the owner of the draft; 2d. Because 
the court below erred in admitting the amended petition; and 8d. Because the 
drawer of the draft is released by reason of the laches oe ae 
failed to present it seasonably for payment. 

L As to the first ground of defence, it may be said that the defendant has 
slieged no such state of facts as entities him to dispute the plaintiff's owner- 
ship of the draft sued on. All the equities that he has against any of the 
guccessive holders, he has been permitted to plead ; and it is not alleged or 
shown, that the plaintiff came unfairly by it, or that any other party contests 
his right to the draft. It is thus immaterial to the defendant, whether the 
plaintiff is the real owner or not; a judgment between these parties will be 
final. Bowell v. Zeuder, 18 La. 867. Mitaine v. Ferguson, 18 La. 94. oo, 
ton v. Turner, 5 La. 48. Banks v. Eastin, 3 N. 8. 291. 

IL. The amended petition was objected to, because it cames too late and 
changed the issue. The former objection seems to be abandoned here, but the 
latter is strenuously urged. 

We are of opinion, that the Judge did not err in allowing the amendment, 
Amendments should be permitted, when they can cause no injury to the op- 
posite party, and will tend to prevent a multiplicity of suits. Jelks v. Smith, 5 
An. 674. One of the tests of the propriety of a proposed amendment, is to 
inquire whether it might have been cumulated with the original pleading. 
Baudue v. Domingue, 8 N. S. 488. 

Here it would seem that Fenner might have been sued both as tutor and 
personally, upon the allegations made. The amendment prays only for an 
additional relief, and does not change the cause of action which is still the 
alleged liability of the drawee of a bill of exchange. Castille v. Dumartrait, 
5N.S.70. See also Russell v. Cash, 2 La. 187. 

TIf. Is the defendant discharged by reason of the laches of the payee or 
any subsequent holder, in presenting it to the drawees ? 

The rule is, that the bill should be presented within a reasonable time; what 
constitutes a reasonable time, is a mixed question of law and fact to be deter- 
mined upon by the circumstances of each particular case. Story’s Bills, § 231, 
Pothier de Change, No. 148. Bolton v. Harrod, 9 M. 346. . Hill v. Martin, 
12 M. 177. 

The holder of a sight draft should not put it in his pocket and delay present- 
ment unnecessarily, confiding in the solvency of the drawee; if he do so, and 
there is a loss in consequence thereof, he must bear it, and the drawer will be 
discharged. 

But the bill may be put in circulation, and, in that case, much time may 
¢lapse whilst it is passing from hand to hand, before presentment, without 
releasing the drawer. 

In‘ this instance, a little upwards of three months elapsed, and the drawees _ 
meanwhile failed. 

‘But the circumstances in evidence must be considered, in testing the ligbility 
of the drawer. 

fn the first place, he drew the bill at Monroe, an inland town in Louisiana, 


remote from New Orleans, the place of payment. 
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In the. next place, he drew it in favor of Z. A. Brown, or order, Brown aes 


being, at the time, at his residence in Lawrence county, in the western part of 
the State of Missouri. It is also probable from all the circumstances, that the 
drawer was at the time aware of the fact, that the bill would have to be re- 
mitted to Brown, at his distant residence, for his endorsement, before payment 
could be demanded of the drawees. The draft was so remitted. 

The drawer was a planter ; the drawees were his commission merchants, and 
the payee was a dealer in horses, which formed the consideration of the draft. 

Again: after Brown had endorsed the bill in western Missouri, it was sent to 
the city of St. Louis, to the house of Davis, Tilden & Richards. They en- 
dorsed it over to the firm of Price & Forst, of the same residence. Price & 
Frost sent it to New Orleans, where it was protested for non-payment. The bill 
would therefore appear to have been in circulation, and no positive evidence is 
adduced to rebut the presumption thus raised, or to show that it was held by 
either one of these parties, an unnecessary length of time. 

Upon this state of facts, we are not prepared to say, that there was such a 
lack of diligence as to discharge the drawer. 

We add, that there seems to be little equity in the defence which Fenner set up 
against his personal liability. For it seems that he has finally settled his 
accounts with his wards, and been credited in the settlement, not only with the 
amount of their funds lost by the failure of Gardner & Norcomb, the drawees, 
but also with the amount of this draft, as so much paid to Z. A. Brown, for 
horses for the Frautom estate. 

The judgment is therefore affirmed, with costs. 





Union Bank v. Succession or WILson. 


The Union Bank of Louisiana was allowed by its charter to charge ten per cent per annum, not 
only on its stock loans, but on ordinary mortgage loans, after maturity. 


PPEAL from the District Court of Ouachita, R. W. Richardson, J. 
Mc@Quire & Ray, for plaintiff and appellant. Garrett, for defendant. 

Sporrorp. J. The only question in the case is a question of usury. 

In 1837, Ephrain R. Wilson and wife, obtained a loan of $25,000, from the 
Union Bank of Louisiana, which they secured by a mortgage in favor of the 
bank. The next year the form of the instruments which evidenced the debt 
was changed, a single bond being substituted for the three notes, which were 
originally given, but the original mortgage was reserved and the debt was not 
novated. 

It seems to be conceded that this was not a stock loan, but an ordinary mort- 
gage loan, and the question is, what interest had the bank a right to charge, 
under its charter, both before and after the maturity of the loan. 

The defendant contends, that by the 9th Section of the Bank Charter, (Acts. 
1832, p. 52,) which provided that no more than seven per cent. per annum 
should be taken on any loan or discount, the plaintiffs are barred from claim- 
ing any higher rate of interest in this case ; and so the District Judge decided. 

But the the plaintiffs, appealing from that decision, assert that, by their 
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Cite Baxx charter they were entitled to seven per cent. until the maturity of the loan, and 
Witsos. 





incase of default, on the part of the borrower to make punctual payment at 
maturity, the debt, by mere operation of law, bore interest, thenceforward, at 
the rate of ten per cent; they aver that repeated adjustments of this debt have 
been made upon that basis, and that the plea of usury was interposed for the 
first time in 1852, by the heirs of the obligors, who contracted the debt in 
1887. 

The whole matter turns upon the construction which is to be given to the 
24th Section of the Bank Charter, (Acts 1832, p. 62.) It declares, “that the 
mortgages for stock and loans granted by virtue of this act, shall bear ten per 
cent. interest per annum, after maturity, if not punctually paid.” 

It is singular that a clause of such importance should have been so obscure- 
ly worded as to give rise to interpretations diametrically opposed to each other. 
In the Union Bank v. Guier, 2 Ann. 249, it was contended, but without suc- 
cess, that the phrase “loans granted by virtue of this act” applied exclusively 
to ordinary mortgage loans, and not to stock loans. 

Here it is contended that the same phrase was intended to apply exclusively 
to stock loans, and not to ordinary mortgage loans. 

Our perusal of the Charter and of the adjudications under it, has antieien 
us that this interpretation is inadmissible. 

Ordinary mortgage loans, like this one, out of which this controversy grows, 
were amongst the loans granted by virtue of the act incorporating the Union 
Bank. We find no portion of the Charter, which seems to restrict this clause 
to a narrower meaning; we find the latest decisions have thus interpreted it; 
we find this interpretation to have been acted upon by the Bank, through a 


_ long course of years, with the assent of Z. K. Wilson, the ancestor of the 


present defendants; and finally, we find that the reason and policy of the law 
which created the Bank, sanction the interpretation. 

In the case of Bermudez v. Union Bank,'7 Ann. 65, two out of the three 
Judges who sat in the case, declared that ‘‘ the interpretation by which this 


‘section is extended to all loans on mortgage, is the only one by which effect 


can be given to every partof it, and that it is most consonant with reason.” 
And again: ‘‘We must believe that the first part of the 24th Section applied to 
stock loans, and that the loans subsequently mentioned, are the ordinary mort- 
gage loans. The two together, constitute the mortgages granted by virtue of 
the Charter, to which the Section has express reference.” 

We conclude then, that upon the maturity of the bond for $25,000, and the 
failure of Wilson to pay the first instalment, the mortgage began to bear ten 
per cent. interest; this was the law of the contract, although not specified in 
the act of mortgage, for the parties contracted under, and, (as to one of them 
at least,) only by virtue of the Charter. 

And so the parties subsequently interpreted this contract. 

In 1842, Wilson and wife sold a large part of the mortgaged property to 
John T. and David Faulk, reciting the mortgage to the Union Bank. 

Shortly afterwards, onthe Ist May, 1848, the Faulks liquidated the Wilson 
debt with the Bank, at the sum of $32,200, due 15th February, 1844, which 
they assumed, continuing the original mortgage to secure the same, and bind- 
ing themselves to pay one-fifth, February 15th, 1844, with eight per cent. in- 
terest for one year on the balance, and one fifth each successive year, with a 
jike interest on the sucecssive balances, until due; in the act assuming the 
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debt, the Faulks state that the loan and mortgage to Wilson and wife amounts Cap ae 


to $82,200, including arrearages of interest at the rate of ten per cent. per 
annum, up to the date of the settlement, and at eight per cent. from that date 
up to the 15th February thereafter. 

Afterwards the property was reconveyed to EZ. K. Wilson, to-wit: on the 
16th March, 1845; in the deed there was the following recital: “ whereas the 
said David and John 7. Faulk, assumed for said Wilson the payment of a debt 
to the Union Bank of Louisiana, a debt to the New Orleans Canal and Banking 
Company, and a debt to A. Ledoux & Co., now the said Wilson, by these 
presents, hereby releases the said David and John T.. Faulk, from their obliga- 
tion to pay said debt or so much thereof as yet remains unpaid, and assumes the 
payment thereof himself.” 

This seems to importa ratification of the settlement of his own indebtedness, 
made between the Faulks and the Bank, of which he was fully cognizant; but 
if not, his reply to the letter of Fry, the cashier, in September, 1846, is a full 
acknowledgment of his obligations. On the 1st of September of that year, Fry 
sent him a letter, in which the whole matter was recapitulated, the assumpsit of 
the Faulks, the re-assumpsit by himself; and a statement of the account and 
arrearages due in strict conformity with the settiement, was made, and with a 
new charge of ten per cent. interest, from the maturity of the new installment. 

Wilson answered on the 13th, acknowledging his great obligations to the board 
for their indulgence, and promising the speedy payment of a large installment. 

The new installments for 1844 and 1845, were then long past due. 

Thus we find a ratification by Wilson, of a settlement by which ten per cent. 
interest was charged for past defaults, and further indulgence granted on the 
basis of a charge of eight per cent. interest to maturity, and ten per cent. again 
thereafter. 

If there was any necessity for a formal putting in default, as each install- 
ment fell due (and under the Charter, we have intimated that there was not) 
the letter of Wilson, in answer to the statement furnished by the cashier, is a 
tacit admission, or waiver of such a formality. 

But it is urged that the stipulation for eight per cent. interest with the 
Faulks, when the extension was granted to them, was usurious. As we have 
found that ten per cent. was then running in favor of the Bank by law, it can 
hardly be deemed usurious for the creditor to agree to reduce it to eight, pro- 
vided the balance due should be punctually paid by installments, at certain 
fixed periods. Besides, the banks were authorized to charge eight per cent. 
discount upon extensions of loans by the Act of February 5th, 1842, §3, (Acts, 
p. 44) 

It is also urged that interest was compounded, because on the 1st May, 1843, 
the sum of $32,200 was fixed upon as the sum which would be due on the 
succeeding 15th February, in which sum an interest at eight per cent. from the 
former date was included. But the contract stipulated that one fifth of that 
sum was to be paid on the 15th February, 1844, which would more than extin- 
guish the eight per cent. interest then due, and interest could properly be 
charged upon the balance; and so we find in fact that on the 17th February, 
1844, the sum of $2500 was paid, it being more than the eight per cent., which 
accrued between that and the first mentioned date. 

Upon due inspection of the Charter of the Bank, the various acts signed by 
Wilson and wife, and the Faulks, the correspondence of the parties relative to 
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their mutual transactions, and the accounts of the Bank as sworn to by their 
officers, we are satisfied that the defendants are legally liable as charged in the 
plaintiff’s petition. 

The bill of exceptions taken by the defendant’s counsel does not appear to 
be well founded. 

It is, therefore, ordered that the judgment of the District Court be reversed ; 
and it is ordered, adjudged and decreed, that the Union Bank of Louisiana 
recover of the defendants herein, the sum of sixteen thousand four hundred 
and eleven 85-100 dollars, with interest thereon, at the rate of ten per cent. 
per annum, from the 29th May, 1850, and costs in both Courts; it is further 
ordered and decreed that the plaintiff’s special mortgage upon the land in 
Monroe and on the Bayou Bartholemew, together with the slaves and their in- 
crease, described in the petition, be recognized and enforced, and that the said 
mortgaged property be seized and sold in due course of law to satisfy this 
judgment. 





T. Anprews v. A. A. H. Kwox. 


Where the petition sufficiently indicates the action to be one of boundary, the prayer that the plain- 
tiff be adjudged the owner of any portion of the land within the boundary, does not change the 
character of the action. 


It is no objection to the plaintiff’s action to have land surveyed in order to establish the boundary, 
that the thing to be surveyed is indefinite. 

Where the owner of land refuses to have the boundary line fixed in accordance with the respective 
titles of himself and his contiguous proprietor, thereby compelling such proprietor to resort to the 
courts to establish his boundary, the costs should not be apportioned, but borne by the proprietor 
who forces his neighbor to the institution of a suit. 


PPEAL from the District Court of Morehouse, R. W. Richardson, J. 
McGuire & Ray, for plaintiff. Robertson & Todd, for defendant and ap- 
pellant. 

Voormes, J. The plaintiff alleges in substance, that he is the owner of a 
tract of land of 400 acres, situated in prairie Mer Rouge, parish of Morehouse, 
which is contiguous to a tract of land claimed by the defendant ; that the defen- 
dant, although requested to have the boundary dividing said tract fixed in aceord- 
ance with their respective titles, has refused to do so, and has, moreover, actually 
encroached upon the plaintiff’s land by the enclosure of forty acres thereof. He 
therefore prays that a sworn surveyor, under the appointment of the court, may 
be ordered to run out and survey, according to the respective titles of the par- 
ties, and after the observance ef all the formis required by law, the boundary 
between said tracts of land, and also prays fer judgment in his favor against the 
defendant for the portion of his tract alleged to be enclosed. 

The defendant excepted to the plaintiff’s petition on the following grounds: 

1st. Because it is too vague and indefinite to enable the defendant to discover 
what the plaintiff seeks to obtain by his suit; whether it is intended as an action 
of bornage, or whether it is regarded as a petitory action. 

2d. Because the petition prays that a survey may be made of something in- 
definite, and that said survey may be made after final judgment, which could not 
afford any assistance of the cause. 
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$d. That until the plaintiff shall elect which demand he means to pursue, the 
defendant cannot prepare any defence, even if any cause of action were set 
forth. 

The allegations and prayer of the plaintiff’s petition, it appears to us, suffi- 
ciently indicate the character of the action as one merely of boundary, and we do 
not think the prayer to be adjudged the owner of any portion of the land within 
the boundary which may be asssigned to the plaintiff, changes in any manner the 
legal aspect of the action. 

As regards the second objection, we think it is equally untenable. If the posi- 
tion, assumed by the defendant’s counsel, were conceded, it would have the 
effect, in our opinion, of defeating the very object which the Legislature had in 
view, to make that certain which was uncertain. 

When two tracts of land, contiguous to each other, have never been separated 
or had their boundaries determined, or if the boundaries formerly fixed are no 
longer to be seen, each of the proprietors has the right, under our Code, to com- 
pel the others to fix the limits of their respective estates. C.C.,819. It is made 
the duty of the Judge, having cognizance of suits on the subject of limits, to 
appoint surveyors to inspect the premises in question, and on their report, to de- 
cide according to the titles of the parties and the plans presented to him. C. 
C., 828. Whether judicially or extra-judicially, such limits must be fixed by a 
sworn surveyor of this State, and a proces-verbal of his work made in presence 
of two witnesses, called for that purpose, ete. 829. Such seems to have been 
the course pursued in this case. It follows, therefore, that the order prayed for 
was necessary, and was properly granted by the court. From the view which 
we have taken of the two first objections, it is clear that the third must also be 
held untenable. 

The defendant’s exception having been overruled by the Judge a quo, he 
pleaded in defence the general issue, and that the boundary line between the 
respective tracts of land mentioned in the plaintiff’s petition had long since been 
fixed and established ; that the object of this action was to change the same in 
order to recover the enclosed land in question, of which the defendant had been 
in actual possession for a series of years. He therefore pleaded the prescriptions 
of five, ten, twenty and thirty years. 

We deem it unnecessary to notice the last branch of the defendant’s answer, 
considering that he is clearly estopped from calling into question the validity of 
the title of Abraham Morehouse, their common author. This-conclusion dis- 
penses us also from the necessity of expressing any opinion on the questions pre- 
sented by the defendant’s counsel, touching the jurisdiction of our State court 
in matters of boundary and location of the public lands. 

There was judgment in the court below in favor of the plaintiff, decreeing 
“that the division line, as run and reported by Henry Curtis, surveyor, running 
east and west between the lands of plaintiff and defendant, be established as 
the boundary line between them, and further, that the surveyor fix the corner 
posts and mark the said line in conformity to his plot on file in the case, the costs 
to be equally paid by plaintiff and defendant.” From this judgment the defen- 
dant appealed. 

The plaintiff, in his answer to the appeal, prays that the judgment may be 
amended in his favor, by awarding him the costs of both courts against the de- 

fendant. 
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On the merits, we are satisfied, from a careful examination of the evidence, 
that the Judge a quo did not err in his conclusion. It is not shown, neither is it 
pretended, that the boundary established by the survey, under the order of the 
court below, has, by its effect, reduced the quantity of land mentioned in the 
defendant's title. The evidence on which the defendant relies to establish actaal 
possession of the land claimed by him beyond the boundary thus fixed, appears 
to us to be entirely too indefinite to form the basis of the prescription necessary 
for him to acquire a legal title. 6 An., 882; 4 ib., 88. 

We think the Judge erred in condemning the plaintiff to pay one-half of the 
costs of suit. The defendant having forced upon the plaintiff the institution of 
this suit, equity requires that he should bear the burden of the costs. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be amended as prayed for by the appellee, and so amended, that the same be 
affirmed ; the appellant to pay the costs of both courts. 





W. A. Anprew v. A. H. Braptey et al. 


Where there is no separation of property between husband and wife, a purchase by the wife must 
be considered as a purchase by the community, and the property liable for the community debts. 
Where a contract of suretyship is extended to embrace “ any future balance of accounts,” third 
persons will not be bound by it. © C., 2871. 


PPEAL from the District Court of Franklin, Barry, J. 
Mayo, for plaintiff and appellant. McGuire & Ray, for defendant. 
Bucuanax, J. Plaintiff claims damages for the sale, in execution of a judg- 
ment against a third person, of certain four slaves, which he alleges to be his 
property. 

He produces, in support of his claim, the separate deeds of conveyance to 
himself of the slaves by him claimed ; but the evidence shows that the purchase 
was made in his name as security for the reimbursement of acceptances given 
by a third party for the price of three of the slaves; that the purchase was 
really made by the request and for the account of the wife of the party defend- 
ant in the execution—a request conveyed through that party himself, as the 
agent of his wife; that the slaves immediately passed into the possession of the 
wife of the defendant in execution, where they remained until their seizure. As 
there is no proof of any separation of property between the defendant in execu- 
tion and his wife, the purchase by her must be viewed as a purchase by the 
community, (C. C., 2371,) and the property liable for the community debts. 

As between plaintiff and the defendant in execution, the contract was one of 
suretyship, (5 An.,p. 99,) and the only question is, whether the drafts given by 
the defendant in execution, the true purchaser, professedly acting as agent of his 
wife, and accepted by H. Frellsen & Co., have been satisfied and paid to the latter. 
The account current in evidence shows that to have been done. The acceptances 
are charged on the day of their date, the 12th June,1847. They matured on 15th 
January, 1848. On the 14th June, 1848, a balance in general account is struck 
in favor of Frellsen & Co. of $2486 60, against which there is a credit, on the 
20th June, 1848, by proceeds of 100 bales cotton sold that day, of $2426 98, 
thereby reducing the indebtedness of the defendant in execution, at that date, to 
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less than ten dollars. It is to be observed, that the total amount of the three 
acceptances in question is but $1872 50. 

As to the agreement* of the 14th June, 1848, mentioned by plaintiff in his 
answers to interrogatories, to extend the contract of suretyshipto any future 
balance of account, we do not regard it as binding on third persons. The con- 
trary doctrine would be of dangerous precedent, and opposed to sound principles. 
The title in one party, accompanied by possession in another, is of itselfa badge 
of simulation, and liens should be confined strictly within legal limits. Such we 
understand to be the doctrine of Villars v. Morgan, 8 N. 8., quoted by plain- 
tiff’s counsel, and that of Collins v. Pellerin, in 5 An. 

Judgment affirmed, with costs. 





A. C. Armstrone, Syndic, v. Revsen Wurre. 


The defendant held the land in controversy under a deed from John McGaughilin, executed on the 
18th of September, 1848, which was duly recorded. The plaintiff’s assignees claim the same land 
under a sous seing privé, from John McGaughlin, dated March 27, 1884. The main question in 
the case was, whether the latter title was duly recorded. It was proved that While had, before 
purchasing the land, made diligent inquiry to ascertain whether there was any other conveyance 
from McGaughlin on record, and no such conveyance could be found. Subsequent to this pur- 
chase, the recorder found in his office, when searching the records of his office for other purposes, 
a book, which was endorsed, “ Extracts from the Notaries in the Country, from 1827 to 1889.” 
Among the extracts was the following: “ February 4, 1834, John McGaughlin to Charles Myers, 
(from whom plaintiff claims,) sale of land containing 640 acres, situated,” &c. The land described 

was that in controversy. 

The book also contained the following certificate: “I, the undersigned Notary Public, do hereby 
certify the above and foregoing to be extracts explanatory of all acts passed and acknowledged 
before me up to the first day of March instant. Given under my hand and private seal of office 
this 1st of March, 1834. Signed, 7. Wiliams, Notary Public.” 

It also appeared from this book that the sows seing privé had been proved by a subscribing wit- 

‘ ness, and recorded by F. Williams, Notary Public, on the 4th February, 1884. 

Under this state of facts, it was held that the conveyance from McGaughlin to Charles Myers was 
not sufficiently apparent on the public records to affect third persons. The fact of the Notary’s 
books being found in the recorder’s office could not have that effect. 


PPEAL from the District Court of the parish of Caddo, Drew, J. 

k Crain & Nuit, for plaintiff and appellant: Cited Stockton v. Briscoe, 1 An., 
749; Cotton v. Stacker, 5 Ann., 677. 

Hodge and J. M. Landrum, for defendant. 

Voorutes, J. (Srorrorp, J., recused himself.) This is a petitory action for 
the recovery of a tract of land. The plaintiffs allege that the defendant, Reu- 
ben W hite, is a possessor in bad faith ; that he has, for the last two years, culti- 
vated a field on said land, and has also committed other trespasses, by cutting 
timber off of the same for his own use, whereby they have sustained damages 
to the amount of one thousand dollars, for which they pray judgment, and also 
to be declared the legal owners of said land. 





* The plaintiff F hy answer to the interrogatories propounded to him: “ said 
; danni H. Frellson & Co., endorsed by me, but subsequently to that time, va, on ae Tath 
aa ee, as per written agreement between us, it was agreed that I should still retain the title to 
negroes as security for any amount due or might become due by said Dosson to the firm of H. 


Freon & 0o."—{Rar.] 
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Amamoro The plaintiffs also instituted suits against Scarborough, McMullen and Nesbit 
“warre. 


for the same cause of action. Reuben White having since acquired the title or 
tights of the other defendants, those suits were cumulated with the present ; so 
that only one decree becomes necessary to settle the controversy between the 
litigants. | 

Both parties claim to derive their titles from a common author, John Mc- 
Gaughlin, whose title is evidenced by a patent op the Government of the 
United States. 

The plaintiffs, Samuel W. Briggs and Gowen L. Briggs, both deceased, whose 
estates are represented by Andrew C. Armstrong, as syndic, holding by inheri- 
tance from Elias Fountain Briggs, deceased; and J. R. E. Robinson, a minor, 
represented by his tutor, Joseph J. Robinson, also holding by inheritance from 
Harriet Cable, deduce their titles as follows : 

On the 27th of January, 1834, John McGaughlin sold to Charles Myers, by 
act sous seing privée, the land in controversy. Josiah Hale, one ef the subscrib- 
ing witnesses to the act, appeared before F. Williams, a Notary Public of the 
parish of Natchitoches, and proved, under oath administered to him by the 
notary, its execution ; at the foot of which the following certificate is appended : 

“I certify that the within act of sale is duly recorded in my office, in Book A. 
of Notarial Acts, fol. 14. Given under my hand this, fourth day of February, 
1884. F. Wriu1ams, Not. Pub.” 

From the certificate of the Recorder of the parish of Caddo, it appears that 
there was no other conveyance of the land in controversy from McGaughlin 
than the conveyance from the latter to the defendant, W hite, executed on the 
18th of September, 1848. 

The statement of the Hon. J. G. Campbell shows that the defendant, White, 
previous to his purchase of the land in controversy, applied to him to ascertain, 
by examination of the records of the late parish Judge’s office, and such other 
records as might then be in the custedy of the Recorder of the parish of Natchi- 
toches,in whom the McGaughlin title was; that “he made a thorough search of 
the office, and could find no title out of McGaughlin, and so advised White; that 
W hite afterwards visited Natchitoches in person, when a renewed search was 
made by the Recorder and himself, in presence of White, but with no better 
success ; that White, upon his return, purchased from McGaughiin ; that, owing 
to some defect in the description of the land in the first deed, another was exe- 
cuted by McGaughlin to White, a copy of which being forwarded to the Land 
Office, the patent was thereupon forwarded to White ; and that it is to his know- 
ledge, White exercised great diligence, and was at considerable trouble and costs 
in investigating the title before making the purchase, his chief object being to 
ascertain whether the title remained in McGaughiin. 

The certificate of the Recorder of the parish of Natchitoches, dated 1st of 
September, 1848, shows that, after diligent search, he could find no sale from 
John McGaughlin to any person, of the land in controversy. The deposition of 
the Recorder is also in evidence, affirming the correctness of his certificate, and 
adding that he was assisted in the examination of the records of his office by 
Judge Campbell and one of his clerks. “Ona subsequent examination,” says 
he, “of the records of my office, for other purposes, I found a book marked A., 
and written on the back, ‘ Extracts from the Notaries in the Country, from 1827 
to 1839, This book contains extracts, and among which I find recorded the 
following: ‘4th February, 1884, John McGaughlin to Charles Myers, sale of 
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land containing 640 acres, situated on the south-west bank of Red River, bound- 
ed north and above by Pascagoula Bayou, south and below by vacant land. The 
above land was sold for and in consideration of the sum of one hundred dollars 
cash.’ This extract is contained, with others, in No. 74, as recorded in said 
extract book, and at the bottom of which is written the following certificate: ‘I, 
the undersigned, Notary, do hereby certify the above and foregoing to be ex- 
tracts explanatory of all acts passed and acknowledged before me up to the first 
day of March instant. Given under my hand and private seal of office, this first 
day of March, 1834. Signed, F. Williams, Notary Public.’ The foregoing is 
all that I now recollect in relation to the matter on which I am interrogated.” 

None of the purchasers from John McGaughlin, under whom the plaintiffs 
claim, appear to have ever been in actual possession of the land in controversy. 

Under this state of facts, the question presented is, was the conveyance from 
John McGaughlin to Charles Myers sufficiently apparent on the public records 
to affect third persons ? 

We think not. But it is argued by the plaintiffs’ counsel, that the recording 
of the abstract of the sale from McGaughlin to Myers was good against third 
persons, as “the authority given to record the acts of the Notary of Cloutier- 
ville, by abstracts of the title and substance inscribed in the proper book, virtu- 
ally made the recording of any other act by abstract of title, ete., good, because 
third persons would be compelled to search this book, and if they there found that 
A. had sold to B. a specified tract of land, they would have notice, and would, 
after seeing the memorandum, buy in bad faith.” 

This argument finds its refutation in the fact that the Recorder, familiar as he 
was, we must presume, with the records of his own office, was unable himself, 
aided, too, by learned counsel, to discover the existence of any such transfer 
from McGaughlin. 

Under an act approved the 15th March, 1822, providing for the appointment 
of notaries for the parishes of St. Landry and Natchitoches, it was made the 
duty of the notary to be appointed for Natchitoches to keep his office at Clou- 
tierville, to be governed “ by the same restrictions and priviliges” as those im- 
posed upon the notary to be appointed for Grand Prairie. The second section 
of that act made it the duty of those notaries to deposit on the first Monday of 
every month, in the offices of the parish judges of their parishes, respectively, 
an extract sufficiently explanatory of the several acts passed before them, and it 
also made it the duty of the parish judge “to receive and record the same.” Ad- 
mitting that the provisions of that act could be construed to apply generally to 
all acts passed before notaries in the parish of Natchitoches, which, however, 
can hardly be conceded, we are unable to perceive in what respect it could pos- 
sibly avail the plaintiffs; for it does not appear that the extract of the act from 
McGaughlin was ever “ received and recorded” by the parish judge in his office. 
The fact that the notary’s book of extracts was found in the Recorder's office, 
under the circumstances which we have seen, was clearly insufficient, in our 
opinion, to affect the defendant. 

The next link which appears in the plaintiffs’ chain of mesne conveyances, is 
a sale from Charles Myers to Harriet W. M. Cable, under whom the minor 
Robinson claims to hold, by notarial act passed before the parish Judge of the 
parish of Natchitoches, for one undivided third of the land in controversy. On 
the 29th of October, 1834, Myers sold the whole tract to John Ragan, by nota- 
rial act passed before F. Williams, Notary Public. An extract of this act appears 
77 . 
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to have been recorded in the same manner as that in the case of the sale from 
McGaughlin to Myers, in the “book of extracts.” It is, therefore, subject to 
the same fatal objection. 

The last link, the sale from Ragan to E. F. Briggs, passed before the same 
notary, on the 20th February, 1834, is open to the same objection, in relation to 
its registry, as the preceding 

We do not think the present case, in relation to the question of registry, falls 
within the principles recognized in those of Stockton v. Briscoe, 1 An. 249, and 
Cotton v. Stacker, 5 An., 677, relied upon by the appellants’ counsel. In the 
first, it appeared that the defendant, Briscoe, and Gooche had been the joint own- 
ers of the property in controversy. Gooche afterwards sold his interest therein 
to Johnson. Johnson having died, at a judicial sale of his succession, Briscoe 
purchased his undivided half of the land, of which he had always been in the 
actual possession. After Johnson’s sale, the plaintiff, Stockton, obtained a judg- 
ment against Gooche, under which he caused the land to be seized and sold, and 
purchased the same himself. Mr. Chief Justice Eustis, as the organ of the 
court, said: “ Briscoe’s title is recorded, and was recorded before the institution 
of the suit by the plaintiff under which he purchased, which was commenced in 
December, 1840. It may be conceded that, under the decisions cited, the sous 
seing privé had no effect between the parties adversely to creditors; but they 
gave it effect. T'hey permitted Johnson publicly to hold the property, without inter- 
ruption, until his death, under the act under private signature, and thus, by their 
own act, gave it effect. At the public sale of the effects of his succession, it was 
adjudicated to the defendant, who paid for it. The plaintiff might or not have 
taken advantage of the non-recording when the property belonged to the party, 
who may be considered in default. in not recording his title; but to permit him 
to disturb a bona fide purchaser, who holds under a recorded title; would be 
pushing the registry laws beyond their policy and intendment. And in the other 
eave the court said: “ The defendant being in possession under a recorded title, this 
case cannot be distinguished from that of Stockton v. Briscoe.” We conclude, 
therefore, that the judge a quo did not err in rejecting the plaintiffs’ demand, 

It is therefore ordered and decreed that the judgment of the District Court 
be affirmed, with costs. 





ConsoLipaTep Association v. Hucues. 


Defendant cannot crave oyer of the unmatured mortgage notes which are not described in the peti- 
tion, and on which no judgment is asked, merely because the petition prayed that the property 
mortgaged might be sold on terms of credit corresponding to the maturity of the several notes. 

A contract which is not in itself usurious, cannot be made so by the prayer of the plaintiff for usu- 
rious interest, when he seeks to enforce it. 


The charter of the Consolidated Association makes no provision for interest on the stock contribu- 


tions. 
The fifth section of the Act of 1845, entitled “ An Act amendatory of the several laws relative to the 


Citizens’ Bank,” ete., etc., which allows five per cent. interest upon arrearages of interest, applies 
to the Citizens’ Bank. 


PPEAL from the District Court of Monroe, Barry, J. 
McGuire & Ray, for plaintiffs. Garrett, for defendant and ee 
Bucuanan, J. The first question raised by the defendant and appellant re- 
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lates to the correctness of the ruling of the District Court, refusing oyer of the Coxsoumar. Ass. 


notes of defendant for installments of her debt to plaintiff, not yet due. We 
think the District Court did not err, No judgment was asked for the amount of 
the notes not yet due, neither are those notes described in the petition as being 
held by plaintiffs. As regards those notes, the petition merely prayed that the 
property mortgaged might be sold on terms of credit corresponding to the ma- 
turity of the several notes, according to the contract. Under such a sale, the 
purchaser will, in effect, assume the obligations of defendant towards whoever 
may be the legal holder of each note at its maturity. 

The defence pleaded to the action is usury. The suit grows out of a contract 
between the parties in 1848, by which the balance due at that time upon a stock 
loan, with accruing interest, was capitalized, and eighteen obligations of the de- 
fendant, maturing from year to year, from 1848 to 1865, inclusive, were accepted 
in payment, secured by mortgage. Each of these eighteen notes was made up 
of: first, an eighteenth part of the balance, as settled at the date of the contract, 
and, second, interest for one year on the whole amount of the balance remaining 
due at the maturity of the note. 

The contract makes no stipulation for interest to be paid upon the several 
notes from maturity, but the petition asks for such interest, at the rate of seven 
per cent., and the judgment of the District Court is in accordance with this 
prayer. The counsel for appellant very correctly argues that, if the contract 
itself had stipulated for interest upon the prospective interest, such stipulation 
would have been void under the Article 1984 of the Civil Code, which declares 
that any stipulation in the original contract, (or before interest has accrued,) 
allowing interest upon interest, is invalid. See also Compton v. Compton, 5 An., 
619. But, although the contract is not defective in this. respect, yet, it is urged, 
the plaintiffs are bound by their own construction of the contract, and as they 
claim interest upon interest, the contract upon which they found such a claim 
must be held to be tainted with usury. It may well admit of question, how far 
a man forfeits his legal right, by claiming more than his contract calls for. Thus, 
the petition claims interest upon interest. But the contract does not warrant 
such a claim. The contract is silent upon the subject of interest after maturity, 
of the installments respectively. 

It was decided in the case of the same plaintiffs v. Foucher, 9 L. R., 478, and 
v. Wilson, decided at this term, that the parties are supposed to have contracted 
with reference to the provisions of their charter. And as the 11th fundamental 


rule, in the 12th section of the charter, allows eight per cent. interest an loans,, 


we would see no impropriety in allowing eight per cent., the rate claimed, upon, 
so much of the notes sued on, as represents the installments of the capital due. 
per contract of 22d March, 1848, say $136 82 on each note, but the rate of in- 
terest allowed by the judgment of the District Court is only seven per cent., and 
the appellees have not brought themselves within the rule to have this portion of 
judgment amended in their favor. 

As to the contributions of $60 per annum upon stock, the charter makes no 
provision for interest. Legal interest from judicial demand can only be allowed 
on this portion of the claim. 


The plaintiffs claim in this court to amend the judgment, by correcting a eleri-. 


cal error, and by awarding them an additional sum for costs of protest, These 
amendments seem proper. 
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Comounas: ASS. ur attention has also been called to the Sth section of an Act of 1845, (page 


80,) as allowing five per cent. interest upon arrearages of interest. We think, 
with defendant’s counsel, that the section in question only opplieg, to the Citizens’ 
Bank. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed; that plaintiffs recover of defendant the sum of thirteen hundred 


and seventy-three dollars and forty-six cents, with interest at the rate of seven © 


per cent. per annum, on $186 82 from 1st June, 1851, on $186 82 from 1st June, 
1852, on $136 82 from Ist June, 1858, and on $485 82 from Ist June, 1854; 
and with legal interest of five per cent on sixty dollars from judicial demand, 
say, 26th April, 1852, on $60 from 1st June, 1852, on $60 from ist June, 1858, 
on $60 from 1st June, 1854, and on $60 from 1st June, 1855, and also the costs 
of the District Court, except those of appeal; that the mortgages recited in 
the acts of 4th June, 1829, and 22d March, 1848, be recognized, and the property 
described in said mortgages seized and sold, without appraisement, for cash, to 
an amount sufficient to satisfy this judgment, and to satisfy the further sum of 
$242 17, amount of a note due 1st June, 1855, in the hands of whomseever said 
note may be, together with the accruing interest on said note, according to the 
principles of this decree; and on terms of credit to meet the falling due of the 
following sums, viz: 
$292 60, on the Ist of June, 1856, 
mo, * «¢ « 1857, 


278 44, “ “ « 1858, 
268 86, “ « “ 1859, 
25400, “« « “ 1860, 
24470, “« « “ 1861, 
28513, “ « “ 1862, 
225 55, “« «& “ 1868, 
21597, “« « “ 1864, 
206 40, « « “ 1865, 


with interest at seven per cent. on $136 82 of each payment, from due until 
paid, and at five per cent. on $60 of each, from due until paid; and that plaintiffs 
and appellees pay costs of appeal. 


—— — — — — — — — ——EEereEaEaEeEeEeEEeee 


Crepirors or Bryan v. Sureties or Avstin, Administrator. 


The Judge is not incompetent to try a case on the ground that he had been at one time counsel in it, 
where the party whom he represented is no longer before the Court. 

Opinion of the Court on the validity of the bond, expressed in 4th Annual, 546, Canal Bank v. 
Brown, affirmed. 


PPEAL from the District Court of the parish of Catahoula, R. W. Richard- 
son, J. 

McGuire & Ray, for plaintiffs. Headley, Taliaferro and Mayo, for de- 
fendants and appellants. 

- Bucnanan, J. This case comes before us, on five bills of exceptions: 

1. Defendants and appellants except to the allowing of an amendment to the 
petition. The amendment charges that the administrator’s bond had been 
changed after it was filed, by the insertion in the body of the bond, of the 
names of several persons who had not signed the bond. 
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Our predecessors, at the October term, 1850, remanded this cause for a new 
trial, “ with leave to both parties to amend their pleadings, so as to bring the 
whole merits of the case before the Court.” It is clear that this decree had in 
view, the very amendment now complained of. 

2. Defendants recused the District Judge, who tried the cane, on the ground 
that he had been of counsel for one W. B. Grayson, who had been originally 
one of the defendants in the cause, but. who had been discharged from the 
same by a judgment of the Supreme Court, rendered in his favor previously to 
this trial. See 4th Annual, page 511. 

There was no ground for recusation. The party of whom the Judge had 
had been counsel, was no longer before the Court. 

8. The defendants excepted to the reception in evidence of the bond of ad- 
ministration ; also of the letters of administration ; also of the tableau of debts 
of the estate, and the judgment against the administrator, and the proceedings 
thereupon ; also of the testimony of a witness to prove the alteration of the 
bond as alleged in the amended petition. 

The objections to the bond were considered and overruled by our predeces- 
sors in the case reported in 4th Annual, 547. We agree with the opinion ex- 
pressed by the majority of the Court, on that occasion, that there is no defect 
which reaches the validity of the bond. 

The testimony of Mr. Garrett was properly admitted, under the amended 
pleadings ; and removes the only doubt which formerly hung about the ad- 
missibility of the bond, and seems to have divided our predecessors in 1849, 
by showing that the names of persons in the body of the bond, who had not 
signed, were interpolated in the instrument after it had become matter of re- 
cord. 

It is unnecessary to examine the other two bills of exceptions, which were 
taken by plaintiffs, who had judgment in the Court below, which they have not 
asked us to amend. 

We think that judgment has done justice between the parties. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be affirmed, with costs. 





H. Pareoup v. J. Pace. 


Under the Code of 1808, inheritances accruing to minors could only be accepted with the authority 
of the Judge, by the advice of a family meeting; and not purely and simply, but with the benefit 
of inventory. Similar provisions exist in the Code of 1825. 

Property acquired by the husband as a donation or as a confirmation of a settlement right, by the 
award of a Board of Commissioners in May, 1811, ratified by Act of Congress, does not enter into 
the community of acquets. 

A sale by one of the partners of all her interest in a partnership theretofore existing between them, 
including stock in trade, merchandize of every kind, credits in Quachita parish, and in New Or- 
leans and elsewhere, real estate, slaves, cash, &c., is, as to the real estate, void as to third per- 
sons, for want of a description of the thing sold. Nor can such a description be eked out by pa- 
rol evidence. 


PPEAL from the District Court of Ouachita, R. W. Richardson, J. 
McGuire & Ray, for plaintiff and appellant : 
A sale of property belonging to minors without the forms of law, although 
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said to be null, is only relatively null, and may be a epee ae Sy 
by tion. Vaughanv. Christine, 8 An. 829; 6 R. 478; 9 R. 84.» 
g four years to elapse after majority their right of action is 

The rules which govern in sales of property belonging exclusively to minors 
are different from those which govern sales by administrators, in which minors 
may have an eventual interest. Richard, administrator v. Dewel, 11 R. 509; 
10 id. 458. 

Nullity in the sale of minors’ property, or property in which they have an 
interest, can only be taken advantage of by themselves, and that by a direct 
action ; and they must place things as they were, return the price, &c. Bank 
of Louisiana v. Delery, 2 An. 648 ; 6 N. S. 361; 6 L. 605; 10 M. 281; 9 L. 805; 
4 R. 206; 10 M. 785; 3 M. 457. 

All actions for immovables or an entire estate, is prescribed by thirty years 
—O. ©. 8512, 8465 ; Code of 1808, p. 486, Arts. 65 and 66—without title. 7 L. 
259; 15 id. 576. Possession with title, prescription is ten years if the owner 
is present, and twenty years if absent. Code of 1808, p. 486, Arts. 67 and 68; 
©. ©. 3442, 3448; 2 R. 467; 8 An. 8; 15 L. 109; 4 N.S. 222. 


Baker & Harris, for defendant. 

Bucnanan, J. This is a petitory action. The plaintiff in his petition ap- 
pears to put his claim of the locus in quo entirely upon the prescription of 
thirty years. On this subject, it is sufficient to say that he has failed in show- 
ing possession having the character required by Article 3466 of the Civil 
Code. 

He has, however, given in evidence two titles, one purporting to be a sale 
by authentic act from the widow and heirs of Joseph Piboto, passed before the 
parish Judge of Ouachita, on the 28th July, 1814; and the other, a patent from 
the United States, dated the Ist August, 1838. 

The sale of the 28th July, 1814, is a nullity on its face, so far as it purports 
to convey the title of the minors Piboto. The person who professes to act for 
them, styles herself the widow of Joseph Piboto, (or James Piboto, for the name 
is differently written in different parts of the deed,) and the mother of his 
minor children. 

But she does not pretend to have qualified as tutrix, nor to act in that 
capacity ; neither to sell in pursuance of any authority of the Court, or with 
any of the previous formalities required for the alienation of the estate of 
minors. Again, the said minors are styled heirs pure and simple of James 
Piboto, deceased ; and the record shows that Mrs. Piboto, on the same day she 
made this deed, appeared before the parish Judge, and in thename of the minor 
children, accepted purely and simply the inheritance of their father, Joseph 
Piboto. But the Code of 1808, in force at that time, contained the same pro- 
visions as the Code of 1825, on the subject of the acceptance of inheritances 
accruing to minors. They could only be accepted with the authority of the 
Judge, by the advice of a family meeting; and not purely and simply, but with 
benefit of inventory. The illegality of the proceedings are so gross, that it 
excites astonishment how they could have escaped the attention of the parish 
Judge, before whom the declaration of acceptance and the deed were passed. 

The widow of Joseph Piboto does not appear to have had any interest, per- 
sonally, in the property conveyed by the deed of 28th July, 1814. It was ac- 
quired by her husband as a donation, or confirmation of a settlement right, 
by the award of a board of commissioners, in May, 1811, ratified by Act of 
Congress. Property thus acquired did not enter into the community of ac- 
quets. C. C. of 1808, p. 336, article 64. 1N.S. 334. 4N. 8.212. 5 N.S. 
98. 4 An. 248. 5 An. 212. 
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Two heirs, of full age, of Joseph Piboto, William and Augustus Piboto, 
joined in this conveyance of the 28th July, 1814. Their quality of heirs rests 
in part upon a declaration purporting to have been made by the widow Pibdoto, 
on the 15th August, 1813, to the admission of which in evidence a bill of ex- 
ceptions was taken, on the ground that it was not signed. The objection was 
well taken, and appears even to have been sustained by the District Judge, 
so far as to direct the jury not to regard this document in making up their 
verdict. 

But there is other evidence in this record, not objected to, which establishes 
the quality of children and heirs assumed by these two vendors. We allude 
to the inventory of Joseph Piboto’s estate, to which they are parties; and the 
acceptance of his succession by them, by act before the parish Judge. 

The conveyance in question, being thus sustained for two-fifths, it remains 
to be seen how far it benefits the present plaintiff. 

The vendees in the deed are John F. Girod and the widow Chol. The 
plaintiff has been recognized by judgment of Court, as heir of John F. Girod, 
but he has failed to show a conveyance to his ancestor, of widow Cho?s inte- 
rest in this land. He has given in evidence a deed of sale, dated 28th August, 
1816, from widow Chol to John F. Girod, of all her interest in a partnership 
theretofore existing between them, including stock in trade, merchandise of 
every kind, credits in Ouachita parish, and in New Orleans, and elsewhere, 
real estate, slaves, cash, &c., Such a sale of real estate cannot be considered 
as binding against third parties, for the want of a description of the thing sold. 
To eke it out by parol evidence, would be a violation of the rule of evidence 
in relation to the sales of real estate contained in the Code. See also C. C. of 
1808, p. 388, article 5. 

The sale of 28th July, 1814, was not made to Girod and the widow Chol, 
as partners in trade. We think the plaintiff has not established a right in 
himself to the interest of the widow Chol, in the land sold by William and 
Augustus Piboto, but only to that of John F. Girod ; and as those two ven- 
dors were, by their own declaration, heirs of their father for two-fifths, it fol- 
lows that the title conveyed by them to John F. Girod, individually, was one 
undivided fifth, for which the plaintiff is entitled to judgment. 

As to the patent from the United States, exhibited by plaintiff, the number 
of the section in which the land is situated, does not correspond with that of 
the land in controversy in this suit, as contained in defendant’s answer. And 


if it did, it would seem that the title of the United States to the locus in quo 


had been divested many years before the date of the patent, by the confirma- 
tion to Joseph Piboto, under which the plaintiff claims. 

It istherefore adjudged and decreed, that the judgment of the District Court be 
reversed ; and that plaintiffs recover of defendant one undivided fifth, (deduc- 
ting one-fifth of the value of improvements put upon the place by defendant,) 
of the land described in the answer filed in this case; that the parties be re- 
ferred back to the District Court, for the purpose of making a partition ; and 
that the defendant and appellee pay costs of appeal—those of the District 
Court to abide the ultimate decision of the cause. 
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Succession or Ricuarpson, on an opposition to a tableau. 


The vendor's privilege on the thing Pleged, extends, and without a ny express stipulation to that 
effect, to secure the interest, as well as the principal debt. 


PPEAL from the District Court of Ouachita, Barry, J. 
Morrison, for Norwood. McGuire & Ray, and Garrett, for Williams, 
Phillips 4 Co. Baker & Harris, and Esseck & Richardson, for other parties. 

Lea, J. This case is presented upon appeals taken by the administrator, 
Norwood, and by Margaret Ann Copley, administratrix of the estate of her 
deceased husband, George Copley. 

The administrator, Norwood, complains that a credit has been disallowed of 
$90, for interest on two notes due to Raymond, of $700 each. These notes 
were given as the price of a tract of land sold by Raymond to Richardson, for 
the payment of which the vendor's privilege and mortgage were reserved. It 
appears that no interest was stipulated in the drafts given in payment, or in 
the act of mortgage. 

The only question for solution is, whether in the absence of an express sti- 
pulation for interest, the vendor’s privilege should be extended so as to embrace 
the interest as well as the price? 

We think this question has been satisfactorily solved, so far as sales of real 
estate are affected. 

It will be conceded, that the price of immovables, susceptible of producing 
fruits, bears interest from the time it is due, without any demand. OC. 0. 19838. 

Any purchaser or mortgagee would, of necessity, be affected with notice 
arising from the nature of the claim. As an accessory right, it comes within 
the application of the privilege which secures the principal demand. See. 9 
La. 266. 15 La. 431. 7 La. 480. 17 La. 329. 

The opposition of Mrs. Copley asks for no change’ in the judgment appealed 
from, except the rejection of the claims of the following named creditors, who 
are recognized as such, viz: Williams, Phillips & Co., George Esseck, Marburg 
é& Slaughter, the owners of the steamer Osceola, and J. S. Knowles. 

From the statement of facts agreed upon by the counsel representing these 
parties in interest, it appears that the claims of the four last named persons are 
not only correct in amount, but it is admitted that they were contracted for mate- 
rials furnished and used at the mill, upon the proceeds of which they claim a 
privilege, and that the value of the mill upon which they seek to exercise 
their right, far exceeds the privilege upon it. It appears to us that the judg- 
ment of the District Court, with reference to these claims, is correct. Neither 
the appellants, nor the appellees have asked that the judgment should be dis- 
turbed in other respects. 

It is ordered, that so far as relates to the claim of $90 for interest paid to J- 
Raymond, the judgment appealed from be reversed, and that the tableau be 
amended by striking therefrom the amount so allowed to Williams, Phillips 
& (o., and that said amount be recognized as having been properly paid to J. 
Raymond, by the administrator, and that he be credited with the same as ori- 


ginally placed on his account. 
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It is further ordered, that the judgment of the District Court upon the oppo- —— -” 


sition of Mrs. Copley, as administratrix of the succession of G. W. Copley, 
and as tutrix of her minor child, be affirmed; and that in all other respects, so 
far as herein amended, that said judgment be affirmed. It is further ordered, 
that Williams, Phillips & Co. and Mrs. Copley, in her capacities aforesaid, be 
condemned to pay each one-half of the costs of this appeal; and that Wil- 
liams, Phillips & Co. be condemned to pay the costs of their opposition in the 
District Court. 





Houmpureys v. CaRAWAY. 


A deed of trust made by a citizen of Mississippi, to lands situated in Louisiana, authorizing the 
trustee to sell the lands on the request of the beneficiaries, should they have to pay anythin§ 
on account of the grantor, is not such a form of trust as our laws repudiate. 


pam from the District Court of the parish of Bossier, Jones, J. 


The following extract from the deed shows the precise character of the 
* trust.”—[Rep.]} 

To have and to hold the aforesaid tracts or parcels of ground, and their ap- 
purtenances, and the said slaves unto them, the said parties of the second part, 
their heirs, executors and administrators forever, upon trust and confidence 
for the following purposes hereinafter expressed, and for none other: Thatis 
to say, if all the above-mentioned debts, on which said parties of the third 
= are held and bound as security for said White Turpin & Nephew, and 

ite Turpin, shall be paid off, discharged and fully satisfied in any way 

without said parties of the third part, or any or either of them, sustaining any 
loss or damage in consequence of their being bound as security aforesaid, 

then, and in that event, the estate hereby created, granted and conveyed, shall 

be defeated and fail. But in the event that any of the said parties of the 

third part having to pay any of the aforesaid debts, on which they are bound 

as security for said White Turpin, or White Turpin & Nephew, or in the 

event that any one or more of said parties of the third part having to pay and 

paying any debt for said White Turpin & Nephew, or for said White Turpin, 

or in the event that any or more of the parties of the third part having to pay or 

paying any debt for said White Turpin d& Nephew, or White Turpin, not herein 

mentioned and described, or in the event of any one or more or all of said par- 

ties of the third part sustaining any loss, damage, costs and expenditures of 
money 7, reason of having become bound as security as aforesaid for said 

White Turpin & Nephew, or for said White Turpin, then it shall be lawful 

far said parties of the second part, or the survivor of them, his executors or ad~ 
ministrators, and they are hereby empowered and fully authorized, (if required, 
so to do,) by any or more of said parties of the third part, who at the time of 
making such requisition, shall have paid any sum or sums of money as. secu~ 
rity as aforesaid, to enter upon said lands and take possession thereof, and 
also of the said slaves, without hindrance, prevention or delay of any one ; 
and to expose to sale by public vendue, and outcry, 10 the highest and best 
bidder for cash, so much of the said lands and slaves, or either of them, as 
may be deemed necessary to satisfy the claims of said party or parties, ma-~ 
king the requisitions of sale, proportionally to the whole amount for which said 
parties of the third part are jointly and severally bound as security for said 
White Turpin & Nephew, or said White Turpin, and the surplus remaining 
after making such proportionable payment, as aforesaid, to the party or par- 
ties making such requisition of sale, and defraying the costs and expenses of 
publication, sale and passing titles, which cost the said parties of the second 
part, or the survivors of them, his executors and administrators, are authorized 
and fully empowered to do, to be held in trust by said parties of the second 
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Hoursners part, or the survivor of them, his executor or administrator, for the propor- 


tionab le Bs crow of such other of the above-named debts, as may, at the 
time of sale, remain due and unsatisfied ; and in all cases of sale the said 
parties of the second part shall give six months previous public notice of 
the time, place, and terms of sale, by publication, in some newspaper pub- 
ished in the county of Claiborne. And it is further expressly understood 
and provided, that the property herein conveyed shall, when sold, if sold at 
all, and reduced to money, be applied pro rata upon and to the payment of 
the several debts, which the said parties of the third part may have paid or are 
liable to pay by reason of their being bound and held as security aforesaid ; 
and it is further provided, with a view to make the property herein described 
serve as valuable a purpose as possible, that the said parties of the second part, 
trustees as aforesaid, may make sale of the said property, or portions thereof, 
upon a credit, by first obtaining in writing the consent of that number of the 
said parties of third part who are held and bound as security for more than 
one-half of said above-mentioned debts, that is to say more than one- 
half of the gross amount of said debts, and said credit is to be regulated 
at the discretion of the said parties giving their consent ; and it is further 
provided, that the said parties of the first part may, at any time, sell the prop- 
erty, or portions thereof, by first obtaining the consent of the parties as ex- 
pressed in the last proviso above, and the proceeds arising under such sale 
shall be applied pro rata to the payment and liquidation of the debts for 
which said parties of the third part are bound as securities. And the said 
parties of the second part, trustees as aforesaid, after disposing of the proceeds 
of said sale or sales as above contemplated, passing title and giving possession, 
are required to render a full account of their actings and doings to said par- 
ties of the first part, their heirs, executors or administrators, and to avoid all 
ey suits, or costs, or difficulties that may arise hereafter. It is here- 
by declared and understood, that upon its appearing that the sale or sales, and 
the application of the money arising therefrom, have been made as is above 
specified and directed, well and faithfully, and the title executed by said trus- 
tees, as is above authorized, then shall the purchaser or purchasers be and 
remain in full, quiet and undisturbed possession of the aforesaid property, 
both real and personal, or such part thereof as may be sold, without claim of 
said parties of the first part, or any person or persons claiming by, through or 
under them. 

In witnes whereof, the said parties of the first part have hereunto set their 
hands and affixed their seals the day and year first above written. 

Signed and sealed in 

the presence of: WHITE TURPIN, [Seat.] 
LAVINIA TURPIN, [Seat.] 
SAML. COBURN. [Szat.] 

Roysdon, for plaintiff: Cited, 4th L. 213. Young v. Templeton, 4 An. 
Chewning v. Johnson, 5th An. 679. 

Looney, for defendant and appellant: 

This brings us to the consideration of the deed in trust offered in evidence 
by the plaintiff. In the first place, if this deed in trust did not show a contract 
forbidden by the laws of Louisiana, and if our courts. had not repeatedly re- 
fused to recognize such documents as transferring any property in this State, 
and as a matter of comity our courts would give them the effect sought for in 
this case, then the deed now under consideration could not bind the defendant 
unless it were clearly proven that the suspehsive or resolutory conditions had 
actually happened and transpired. It certainly is incumbent-on the plaintiff to 
show that these very debts which the deed in trust was given to secure, were 
not only not paid by the said White Turpin, but that they were paid by said 
party or parties of the third part, or at least that said party of the third part, 
some one, more, or all of them, did suffer some expenditure of money in conse- 
quence of their becoming bound as surety to said White Turpin & Nephew 
and the said White Turpin. These debts have long since been paid or they 
are prescribed, and the law certainly presumes that they were discharged by 
the original debtor, unless the contrary be shown; and if so discharged, the 
deed is defeated by its own terms, and the property thus suspended reverts to 
White Turpin or his representatives, if any title ever passed out of him, And 
if our law could give the contract, the credit of being a transfer at all, we sub- 



























































eae 












~ SR sof: 6x44 


i 
os 
Es 


ce 
ry 














MONROE, JULY, 1855. 


mit to your honors that it was a transfer to Coburn and Dunbar jointly—a joint 
interest, though it may have been for others, still, it was a transfer jointly, and 
to be received jointly and disposed of jointly, and Coburn as vendee could not 
transfer a greater interest than was vested in him, and if he could transfer 
any title whatever it could only be one undivided half of the entire property 
of which he was the joint vendee with said Dunbar. Our law abhoring con- 
tracts of substitutions, could only consider him in the light of an ordinary 
vendee. 

But defendant contends that the deed in trust conveyed no title or propery 
out of White Turpin, but was at most a mortgage given to secure David 
Humpreys and others against certain liabilities they were under, as sureties for 
said White Turpin & Nephew and the said White Turpin. There is noth- 
ing in said deed to show that the parties of the third part ever accepted the 
stipulations made in their favor. Yates v. Phipps, 5 An. 124; C. C. 1794, 
1796, 1803. 

And further, the property mortgaged could not be sold extra judicially, even 
if White Turpin had been alive at the time said mortgage was closed by the 
sale at public auction. But White Turpin was dead nearly two years before 
said mortgage sale took place extra judicially, and it seems that they were con- 
demned without any notice whatever, without any account having been ren- 
dered to them; and as a mortgage, it cannot support the plaintiff in his petitory 
action. 

Said deed in trust also contains the substance of a mandate, and is a power 
of attorney given by 7wrpin and wife, appointing two attorneys—Codurn and 
Dunbar—to sell certain property therein described, upon the happening or full- 
ing of certain conditions in a specified manner, and under said mandate, Co- 
burn, one of the attorneys, purports to have made a sale of the land in contro- 
versy, with other lands in this State, amounting together to about three thou- 
sand one hurdred and sixty acres, at public auction, in the State of Mississippi, 
to D. G. Humphreys and Hamilton, for the sum of two hundred and forty 
dollars. Said deed if it is to have effect here asa mandate, the sale made 
under it, is void, because it is a mandate for two attorneys to act, and 
gives no power for one to act if the other be alive. It is not pretended 
that Dunbar is not alive, but merely that he declined to act. It is a well es- 
tablished principle of our law, that when a mandate is given to two or more 
persons, they must all join in acting. See 2 La. Rep. 276, Sample v. Lamb. 

The sale made by Coburn, as trustee or attorney in fact, under said deed, 
was executed on the 13th day of November, 1843, and passed titles to Hum- 
phreys and Hamilton, on the 16th November, 1848, [Trans. 88 to 41.] When 
White Turpin died, on the 4th day of April, 1842, [Trans. 89] nearly two 
years before the time of said sale, when all authority to act had expired by the 
death of White Turpin, his principal, all his acts then must be void, and he 
= convey no title whatever out of the heirs of White Turpin. See C. C. 

996. 

It is well known that the question as to what weight and validity our Jaw 
would give to those deeds in trust has frequently been a matter of deliberate 
consideration of our Supreme Courts, and in the ease of Ricks v. Goodrich, 3 An. 
‘R., the points then presented are precisely the same as are submitted in this 
cause, with the exception that in that case the defendant had notice of the out- 
standing title, as evidenced by the deed in trust, which was recorded as a deed 
in * book of deeds,” in the office of the recording officer in the parish where the 
land sought to be conveyed in said deed in trust was situated, and in this case 
defendant had no notige whatever, for the deed in trust was never recorded as a 
transfer in this State, and only as a mortgage in the office of the parish Judge 
and Recorder of Mortgages of Claiborne parish, Louisiana. But in the case re- 
ferred to, after very able and elaborate argument by counsel of first eminence, 
the court decided: The effect of a deed of trust executed in another State, con- 
veying land situated in this State, and recorded in the parish where the land lies, 
must be determined by our laws. C.C., 10. Such an instrument being an 
agreement by which mortgaged property is authorized to be sold extra judicially, 
is not valid under our laws, so far as third persons are concerned, whatever may 
be its effects between the parties. 3 An. R., 212. 

Also, in» the case of Chewning v. Johnson, (5 An., 678,) the court held: An 
assignment made in good faith by the laws of another State in favor of credi- 
tors domiciliated in that State, by a party also domiciliated there, will be enforced 
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on the property of the debtor in Louisiana which has been actually transferred 
b Aves assignee ; provided, no injury arises to our own citizens, and not other- 
And, before dismissing this part of the subject, the defendant respectfully sub- 


mits to your Honors, that even if our courts had not refused to give effect to 
deeds in trust as transfers of property in this State, and this deed in all other 


‘ormpiare formed a perfect link in the chain of plaintiff’s title, still it is abso- 
utely void, although the nullity be not formally directed, because it shows a 
contract made in contravention of a prohibitory law. See C. C.,12 and 11: 
That said deed in trust shows a contract entered into in the State of Mississippi, 
authorizing Coburn and Dunbar to sell lands situated in the State of Louisiana 
at public auction, when neither Coburn or Dunbar were regularly appointed auc- 
tioneers for this State, and at a time when the laws of this State prohibited such 
sales of property situated in this State, excépt done by an auctioneer of the 
State, under the penalty of five hundred dollars for each offence. Bul. & Cur. 
Digest, p. 32, art. 1, p. 33, art. 6; Greiner’s Digest, 120,128. It shows a con- 
tract, the palpable iffect of which would be to defeat the revenue laws of this 
State, and derogate from the force of the law enacted for the purpose of securing 
to the revenues of the State the sum of one dollar for every hundred dollars of 
the value or price of the lands, tenements, etc., in this State, sold at public auc- 
tion. See Bullard & Curry’s Digest, p. 32, art. 2; Greiner’s Digest, 121. 

The deed of Coburn to Humphreys and Hamilton could convey no title, nor 
could the deed from Humphreys and . Hamilion to plaintiff, because the parties 
making transfers to them were without title, and those deeds were not proven 
and not recorded until long after the defendant, Caraway, was in possession in 
good faith, and holding by a perfect title of record in himself. 

On the 24th day of November, 1846, it appears that the Tax Collector of the 
parish of Bossier and State of Louisiana, sold one undivided half of the lands 
in controversy as the property of John Stamps, to satisfy State and parish taxes 
due said parish and State from the said John Stamps, when Andrew Lawson be- 
came the last and highest bidder, and the lands were adjudieated to the said 
Lawson as the purchaser, for the sum of $28 17, which said land the said Law- 
son permitted John R. Evans to redeem, as the agent of John C. Humphreys, 
But this deed is void, and can have no effect whatever, because there is no evi- 
dence that John Stamps ever owed the said State or parish any taxes whatever. 
There is no showing that said lands were ever assessed, or that any property of 
John Stamps was ever assessed in said parish by any lawful assessor of State or 
parish taxes, and consequently no forced sale, without strict proof that all the 
requirements of the law have been complied with, can bind John Stamps. There- 
fore, the redeeming of the said land by the plaintiff’s agent, passed no title out 
of said Stamps, because said tax sale passed none. And if any title passed 
from said Stamps, the redemption could only take place for the benefit of said 
Stamps and his legal ny a ratty and if it can have any effect at all in law, 
it can only strengthen,the original title in said Stamps, which inures to the bene- 
fit of the defendant, Caraway. 

Further, the consideration expressed in the deeds of plaintiff, and under which 
he seeks to set up title, shows that they were never intended to be serious, or 
translative of property. The sum of one hundred and seventy-five dollars, given 
by the _— for an undivided half of three thousand one hundred and sixty 
acres of land, worth four thousand two hundred dollars at the Land Office of the 
United States, and part of the same lands costing the defendant the aum of two 
dollars per acre, must strike the court as a consideration fictitious and nominal, 
and sounds of bad faith and simulation. 

For all of which measures the defendant prays your Honors to annul, avoid, 
and reverse the judgment of the District Court, and render judgment in his favor, 
dismissing plaintiff’s claim and suit, quieting him in his title and possession, and 
for ull costs in both courts, and for genera! relief, etc. 

Bucuanan, J. (Srorrorp, J., having been of counsel, recused himself.) This 
is a petitory action for land. Plaintiff claims title under White Turpin, in his 
lifetime a resident of Mississippi, who, on the 7th of May, 1840, conveyed to 
Samuel Coburn and Joseph Dunbar, also residents of Mississippi, by deed 
executed and recorded in that State, this land, with other tracts, situated in 


Louisiana, in trust, for the security of sundry persons named in the deed, who 
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were endorsers and sureties of said Turpin; the import of the deed being, that 
if any of the persons, named as beneficiaries, should have to pay anything, on 
account of the grantor, and should require a sale, then the two trustees named, 
or the survivor of them, should sell the property conveyed, or as much of 
it as they should deem necessary, at public auction, to the highest bidder, after 
six months previous advertisement. 

On the 16th November, 1843, Samuel Coburn, made a deed of conveyance of 
the land to David G. Humphreys and Charles D. Hamilton, in which deed it was 
recited that the said Samuel Coburn, in his capacity of trustee, aforesaid, had 
advertised and sold the said land, at public auction, to the said Humphreys and 
Hamilton, as the highest bidders. David G. Humphreys and Charles D. Hamil- 
ton conveyed their title to plaintiff, on the 9th October, 1845. 

A good deal of discussion has arisen at bar, upon the legal validity.of deeds 
of trust made in Mississippi, to affect lands in Louisiana; and some decisions of 
our predecessors, upon that point, have been quoted, which do not appear to be 
very easily reconcileable. See 8 An., 216; 4 An., 259; 5 An., 679. 

Bat we think that this question dogs not embarrass the decisionof the present 
case. Trusts, as we learn from the writers who have treated the subject ex 
professo, are extremely various in their objects. That which is presented to us 
in this record may, without the least violence, be viewed as a power of attorney 
to sell lands, which, assuredly, is not such a form of trust as can be supposed to 
conflict with our peculiar jurisprudence. 

Viewed in this light, the objection urged by the counsel of defendant against 
the conveyance from Coburn to Humphreys and Hamilton, appears to be well 
taken. The mandate was joint, and could not be effectually exercised by one of 
the co-mandataries alone. 2 L. R., 276. 

In the deed of trust under consideration, the power to sell is given to two 
persons, or to the survivor of them. Now, not only was the co-mandatary or 
co-trustee of Coburn, Joseph Dunbar, not dead, when Coburn took upon him- 
self to make the sale alone, but it is proved, as well by the recitals of the deed, 
as by the testimony of Coburn, examined as a witness for plaintiff, that Dun- 
bar declined to act under the deed of trust. 

This defect in the title of plaintiff, might possibly have been cured by some 
subsequent act of Turpin, which would have amounted to a ratification. But 
nothing of the kind appears. On the contrary, the heirs of Turpin afterwards 
sold this land to another party. 

And it is proper here to observe, that under the circumstances of the case, 
there is very little room for surprise at the heirs of Zwrpin having treated this 
land as their own, notwithstanding the sale by Coburn. The deed of trust 
specifies liabilities of Turpin nominally to the very large amount of one hun- 
dred and thirty thousand dollars. Yet it is not stated that one dollar of this 
amount is due to any of the beneficiaries. They figure merely as security for 
the payment of notes, held by different banks. 

The property conveyed in trust, embraced large quantities of land in Louisi- 
ana and Mississippi; besides many slaves and much other personal property in 
the latter State. The trustees had only the right to make sales of this 
property upon the requisition of the beneficiaries. And the beneficiaries had 
only the right to make such requisition in case of having made payments for 
Turpin under their fidejussory obligations. The deed of Coburn to Hum- 
phreys and Hamilton recites, indeed, that a requisition had been made for the 
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sale. But this fact is shown in no other manner. And it certainly appears 
strange, ‘that all the Louisiana lands contained in the trust, and amounting to 
several thousand acres, described by section, township and range, should have 
been knocked down in the presence of Turpin’s creditors, to Humpreys & Ham- 
ilton, as the highest bidders, for a lumping price of two hundred and forty- 
two dollars and forty cents. 

Judgment of the District Court reversed, and judgment for defendant, with 
costs in both courts, 





E. E. Keury v. D. Ketty, et als. 


An action will lie against one who by force and violence has prevented a person from making a 
will in favor of him who brings the action. 


a from the District Court of Morehouse. 


The following copy of a judgment was among the Monroe records. There 
is an endorsement in pencil on the judgment. ‘Transcript, with Clerk of Su- 
preme Court, New Orleans.” But that Clerk informs the reporter that he has 
no such record; he cannot, therefore, state authoritively, by what District 
Judge the case was tried; what lawyer appeared in it, or which of the Judges 

ered the judgment in the appellate Court.—{Rep.] 


Monday, Jan. 17th, 1853.—Present: Their Honors, Grorcz Eustis, Chief 
Justice; P. A. Rost, Taomas Stwett and Wma. Dunsar, Associate Justices. 

In this cause the Court this day delivered their opinion, in writing, in the 
words and figures following : 

The widow of Elias Kelly, claims from his mother and his brother, who are 
his only heirs at law, damages equal in amount to his entire succession, on the 
ground that he was prevented by their threats and violence from instituting 
her his universal legatee. 

The case was before us last year on an appeal from the judgment dismissing 
the petition, rendered upon the exception of the defendant, that the said peti- 
tion discloses no cause of action. The question being a novel one, and having 
no books at hand to which we could refer, at Munroe, we remanded the cause 
to be tried on the merits without passing definitely upon the exception. It has 
since been tried before a jury, and a verdict rendered against both defendants, 
for a part of the sum claimed. They prosecute the present appeal. 

Actions of this kind were admissible under the rules of the civil law, with 
the difference however, that the amount recovered inured to the fisc and not to 
the party aggrieved. Qui dum capiat haereditatem legitiman vel ex testa- 
mento prohibuit testamentarium introire volente eo facere testamentum vel 
mutare; divus Hadrianus constituit denegare ei debere actione, denegatisque 
ei actionibus fisco locum fore. D. & C. Signis aliquem test. proba. 

The fiscal laws of Rome, operating as purnishments for private wrongs have 
not been adopted by us, and the only remedy known to our jurisprudence in 
such cases is given to the injured party by an action sounding in damages. 
We incline to the opinion that a sufficient ground of action has been alleged. 
A case in point has been reported by Ricard, in which the chapter of Vezelay 
was admitted to prove that Anne de Siron, during her last illness, had often de- 
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clared to her servants that she desired to make a will, and give three thousand 
livers to the church of Vezelay; that she had one day demanded the atten- 
dance of the Notary, but that her father had prevented it, forbidding the en- 
trance of any Notary in his house. 1 Ricard, Traité des Dou. 470. 

But conceding that the action will lie, it is clear that it cannot be maintained 
without positive evidence, that the execution of the will was prevented by the 
threats and violence charged. We are constrained to say, that the record con- 
tains no evidence whatever of that fact, and that the verdict of the jury is 
manifestly erroneous. It is alleged that a will had been prepared at the re- 
? quest of Elias Kelly, and that persons had been sent for to witness it, but 
a that they were forcibly driven from the house by the defendants before it could 
; be read and signed. It is shown that the defendant, James Kelly, left the 
house when the witnesses came, without making any threats, and that he did 
not return until after their departure. Dicy Kelly, the other defendant, re- 
mained in the house; she is an old woman, whose threats, if she had made any, 
could not have put in fear the six or seven men then present. But in truth, 
she used no violence, made no threats, and did not, so far as the record shows, 
attempt to prevent the execution of the will. The witnesses say that they left 
the house because they perceived that there was dissatisfaction in the family, 
but that they heard nothing at the time, which caused them to retire. Admit- 
ting that dissatisfaction to have existed, it was not manifested ina manner that 
can be considered as amounting to threats and violence. The facts of the case 
are, simply, that the attending physician of the deceased had written at his re- 
quest a noncupative will, by which he instituted his wife his universal heir ; 
that the requisite number of witnesses was sent for, but, before the will was 
read to them in the presence of the testator and acknowledged by him, they 
left the room and retired, of their own free will. 

The plaintiff has entirely failed to make out his case. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
Court below be reversed ; it is further ordered and decreed, that there be judg- 
ment against the plaintiff, and in favor of the defendant, with costs in both 
Courts. 
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W. Terriwt v. T. Gamay, et als. 


The estate of Nicholson held a note due to it by Gamblin, which the administrator assigned to the 
estate of Sheldon, to pay a debt which Nicholson’s estate owed it. Held: that this could in no 
sense be eonsidered as an extinguishment of Gamblin’s note, and that the transfer carried with 
it every thing which was accessory to the note, such as suretyship, privileges and mortgages. 
The maker of a note can not enquire into the validity of the transfer unless he has some interest in 
E so doing. : 
3 ©. ©. 2615, 2625, 2185. a 





— from the District Court of the Parish of Caddo, Land, J. 






The following statement of facts is from the judgment of the District Judge. 


The facts of this case are as follows, to-wit: Peter Nicholson, late of the 
Parish of Caddo, sold to Thomas Gamblin, a track of land, and to secure the 
payment of the purchase money, took from him his promissory notes, payable 
at different dates, and secured by special mortgage on the land sold. the note 




























































SUPREME COURT OF LOUISIANA, 


now in suit was one of those notes. Thomas Gamblin afterwards sold the 
pom non R. A. Nott, who is sued in this action as the third possessor of 
Peter Colon died, and Roderick Nicholson was appointed his administra- 
tor, at the time of Peter Nicholson’s death. He wasindebted to the succession 
of Seth Sheldon, on a. promissory note in the sum of $1861. It is admitted 
that Fink was the curator of this succession; that Roach was his agent and 
William Terrill, the plaintiff, was his attorney at law. 

The note given by Gamblin to Peter Nicholson, came into the hands of the 
administrator, Roderick Nicholson, to be administered as part of the effects of 
Peter Nicholson’s succession. 

Roach and the plaintiff agreed with the administrator of Peter Nicholson’s 
estate, to credit the note due to the succession of Sheldon, from the succes- 
sion of Nicholson, with the amount of the note due by Thomas Gamblin to 
Peter Nicholson’s succession; and to take an assignment or transfer of the 
note due by Thomas Gamblin to William Terrill, plaintiff, together with a 
subrogation of all the rights of action and of mortgage which existed in favor 
of the succession of Nicholson, 

This agreement was executed by the parties named, by giving the credit to 


the succession of Nicholson, and by transferring the note sued on to plaintiff, - 


and subrogating him to all the rights of action and of mortgage, in favor of 
Peter Nicholson's estate. 

The plaintiff by virtue of this transfer and subrogation, has instituted this 
action, and claims to be the owner of the note sued on in his own right. 

R. A. Nott, the third possessor, answers the plaintiffs demand, and alleges 
that the note sued on was paid and extinguished by the execution of the 
ment between Roach, the plaintiff and the administrator of Peter Nicholson’s 
succession ; and that the mortgage given to secure the payment of the néte, 
was consequently also extinguished. He also alleges that the note sued on 
was the property of the succession of Nicholson, and could not be legally trans- 
fered by the administrator, without an order of Cour; and specially charges 
that plaintiff has no such right, title or interest, in or to the note sued on, as 
enables him to maintain an action thereon. 

These are the material factsand the substance of the pleadings in the case. 


The note sued on and the transfer were as follows: 


$1128 69}. Cappe, Parisn, January 7th, 1845. 
On or before the the first day of January, eighteen hundred and forty-seven, 
I promise to pay to the order of Peter Nicholson, eleven hundred and twenty- 
three dollars 69}—100 cents, for value received, with interest after maturity, 
until paid, at the rate of eight per cent. per annum. 
THos. GAMBLIN. 
Endorsed on the back of the note is the following, to-wit: 
SHreveEport, June 2d, 1849. 
I hereby transfer to W. Serreil or bearer, all the right, title and claim to the 
within note, and subrogate him to all actions of mortgage or other actions to 


. collect the same, he having paid the same. 


Roperick Nicnoison, adm’r. 

Hodge, for plaintiff and appellant. Crain & Nutt, for defendant. 

Vooruiss, J. (Sporrorp, J., recused himself.) The facts of this case, as 
exhibited by the record, appear to be correctly set forth in the opinion of the 
Judge a quo. : 

We regret our inability to concur with our learned brother of the District 
Court in the view which he has taken as to the applicability of the law on 
which his opinion is based to the state of facts thus presented. 

It appears clear to us that the transfer or assignment of Gamblin’s note, by 
the estate of Nicholson in payment of its liability to the estate of Sheldon, can- 
not, in any point of view, be considered as an extinguishment of the note due 
by Gamblin. Admitting for the sake of argument that the administrator had 
no legal authority to make the transfer, then it is obvious the succession of 


Nicholson would not be affected by it, and the position of Gamblin, the maker 
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of the note, remains unchanged. Hence we are unable to perceive How the 
defendant’s position can be affected, whether the transferree, or the estate of 
Nicholson be considered the legal owner of the debt. We think the transfer 
should be considered as a donation in paiement, which our code defines to be 
“an act by which the debtor gives a thing to the creditor, who is willing to re- 
ceive it, in payment of a sum which is due.” Art. 2625. Was the debt due 
the estate of Sheldon, by the estate of Nicholson, extinguished? If so, how 
was it extinguished? Surely not by payment. Then it must have been by 
novation. One of the ways in which novation takes place under our code, is, 
“ when by the effect of a new engagement, a new creditor is substituted to the 
old one, with regard to whom the debtor is discharged.” Art. 2185. Applying 
this rule to the parties before the court, it follows that Sheldon’s estate must be 
considered as substituted to Nicholson’s estate as a new creditor, and Gamblin 
its debtor. The plaintiff being considered transferree, it is clear, under these 
circumstances, that the sale or transfer of the debt included everything which 
was an accessory to it, such as suretyship, privileges and mortgages. Art. 
2615. 

In relation to the transfer from the estate of Nicholson under whom the 
plaintiff claims to hold, it is perfectly clear that the defendant is without any 
interest to contest it. 5 R. R., 275. ' 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be avoided and reversed; that the plaintiff recover of Thomas 
Gamblin the sum of six hundred and fifty-nine dollars and fifty-nine cents, 
with interest thereon at the rate of eight per cent. per annum from the 2d of 
June, 1849, until paid, and to secure the payment thereof that the plaintiff’s 
mortgage on the property described in his petition, be recognized; that on the 
failure of the payment of this judgment ten days after the same shall have 
been notified to the defendant, R. A. Nott, then execution shall issue and the 
property described in the plantiff’s petition, seized and sold to satisfy said judg- 
ment, with interest and costs; and it is further decreed that the defendants 
and appellees pay the costs of both courts. 





T. L. Terry v. A. Harris, Sheriff, et als. 


A concordat entered into between a firm and its creditors extinguishes only the debts due by the firm 
—not those due by the individual members of it. 


PPEAL from the District Court of the parish of Claiborne, Spofford, J. 
Jones, for plaintiff and appellant. yan, for defendant. 

Vooruies, J. The questions presented in this case appear to have under- 
gone a careful and critical examination by the Judge a guo. We think his 
conclusion is fully borne out by the decision in the case of Hodge v. Whitall,, 
15 L. 506, in which Judge Martin said: “It is clear that the parties of the 
second part acted in this concordat in no other capacity than as creditors of the 
firm.” Here it is also perfectly clear that the debt claimed by the plaintiff 
was not a debt due by the firm of Thomas L. & Thomas C. Terry, and conse- 
quently could not be extinguished by the concordat entered into between the 
latter and their creditors. 
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In affirming the judgment of the Judge @ quo, we also adopt his reasons. 

It is therefore ordered and decreed that the judgment of the District Court 
be affirmed with costs, ; 

The following is the judgment of the District Court : 

It is not shown that the judgment against which plaintiff sued out this in- 
junction, was filed on the bilan of Thomas L. & Thomas OC. Terry, in their 
surrender, nor that the lawful holder of this identical debt was any party to 
the compromise, assignment or concordat entered into between the said Zerrys 
and their creditors. Of course, then, the present holder cannot be bound 
by any agreement entered into between those parties. 


there is an insuperable objection to the position cog! gr by the © 


plaintiff; that is, that the cession or assignment of as C0. ¢ L. 
Terry was a joint affair, and only purports to give up their partnership prop- 
erty to the partnership creditors. A partnership is an ideal being distinct 
from the individuals that compose it. The partnership may go into bankruptcy, 
without affecting the relation that subsists between the individual members 
and their individual creditors. For aught that appears to the contrary, J. P. 
M. Duprée, assignee, holder of the judgment enjoined, is an individual creditor 
of Thomas L. Terry, and it does not appear that any composition was ever 
entered into between them as to this individual debt. The injunction must, 
therefore, be dissolved. It is for the above reasons, ordered and decreed that 
the injunction sued out in this case be set aside and dissolved, and that the de- 
fendants be allowed to proceed with their execution, for the amount appearing 
to be due at the date of the injunction. It is further ordered, adjudged 
decreed, that the defendant, J. P. M. Duprée, recover of the plaintiff, Thomas 
L. Terry and his sureties, J. R. Wilder and A. Dyer, in solido, interest at 
the rate of eight per cent. upon the principal amount enjoined, from the date of 
service of the writ of injunction, and also the sum of ten per cent. upon said 
principal amount as general damages in this case ; it is further ordered that the 
plaintiff pay the costs of suit to be taxed. 





L. Meyer v. Ecxitzess & FEettows. 


Where the answer alleges that another party owns the note sued en, who had warned defendant not . 


to pay any one else, interrogatories propounded by defendant to prove by the Plaintiff’s own oath 
that he was not the bona fide holder of the note, and had no interest in it, are relevant to the issue, 
and the court should order them to be answered. 


PPEAL from the District Court of the parish of Union, Richardson, J. 
The following answer was filed by defendants :—[Rep.]} 


The defendants in the above entitled cause, for answer, deny all and singu- 
lar the allegations in plaintiff’s petition contained, and aver that the note sued 
upon does not belong to the plaintiff, but to the late firm of Levison, Traylor & 
Co., composed of Abraham Levison, John Traylor and Samuel Traylor, doing a 
commercial business in said parish up to about February, 1850, when Samuel 
Traylor died, and the firm was dissolved, and neither of the parties were authors 
ized to transfer its effects or rights; that John Traylor was appointed by your 
honorable court receiver for said firm, who alone could collect for it or pay debts 
due by it. Respondents aver that the debt for which the note sued on was 
given was due to said firm, but said A. Levison induced them to make the noté 
payable to him, as bearer, and they have been notified by said receiver not to 
pay them to any person but to him. Respondents are afraid that if they paid 
to plaintiff, they might be forced to pay again to said receiver. 

Matthews & Henderson and Garrett & Ludeling, for plaintiff. 

McGuire & Ray, for defendants and appellants : 


The general rule is, that a party in possession of a note payable to a bearer 
may recover upon it, and the maker would be protected by payment to the hold- 
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er. But there are no general rules without exceptions. Defendants knew the 
notes were given for a debt they owed the firm: they knew Levison had been 
the managing member of the firm; they knew the firm had been dissolved, and 
that the court had appointed John Traylor receiver for the firm, and he had noti- 
fied them not to pay this debt to any one but him. 6, An., 114, Moran v. Le- 
blanc; 8 L. R., 121, Hudson v. Perry. There never was any consideration for 
a note from defendants to Levison, as they allege,and they deny there was a 
transfer. To prove these facts, plaintiff was interrogated, and should answer, 
Bowen v. Viel, 6 N. 8S., 565. 


Sporrorp, J. The District Judge erred in refusing to order the plaintiff to 
answer the interrogatories propounded to him by defendants. 

They were quite relevant to the defence set up, which, if true, would exone- 
rate them from liability to the plaintiff. See Questi v. Griffe, 3 L., 807; Burns 
v. Hayes, 18 L., 18. 

They were propounded to prove by his own oath that he was not a bona fide 
holder of the notes sued on, and that he had no interest in them. The answer 
alleged that another party really owned the claims, and had warned them not to 
pay any one else. They had an obvious interest in having this matter judicially 
investigated before they were condemned to pay, and the court, under its equi- 
table powers, might perhaps have been called upon to cite in the other party to 
interplead in the case. He afterwards came in voluntarily, and he should be 
heard. See Moran v. Leblanc, 6 An., 113. 

It is therefore ordered that the judgment of the District Court be reversed, 
and the cause remanded for a new trial between the plaintiff, the intervenor and 
the defendants, the costs of this appeal to be borne by the plaintiff and appellee. 

Re-hearing refused. 





M. Tautey et al. v. Atexanper, Administratrix, et al. 


The lessee cannot make repairs at the lessor’s expense, unless he complies’ with the Art. 2664 of 
the Civil Code, and puts the landlord in default. 

The lessee can convey no greater rights to the under tenant, than he himself possesses. 

C. ©. 2663, 2664, 2697. 


PPEAL from the District Court of Caddo, Spofford, J. 
Land & Cook, and R. G. Harper, for plaintiffs and appellants. Young, 
curator ad hoe, for defendants. P 

Bucwanan, J. The plaintiffs are appellants from a judgment rendered 
against them by the court below, in favor of the defendants. 

We have carefully examined this case, assisted by an elaborate opinion of 
the Judge @ quo, in which we fully concur for the reasons assigned by him, which 
we adopt as our opinion. 

It is therefore ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 

Opinion of Sporrorp, Judge of the District Court : 


The plaintiffs allege that in June, 1848, Samuel Bennett and M. D. 0. Cane, 
herein represented by M. D. 0. Alexander, as executrix and’ administratrix, 
leased to Durham & Harris, certain warehouses in Shreveport, described in 
the lease as “ our warehouses, together with lots 11 and 12, in block 60, on 
which the buildings stand,” for the term of three years, at the rate of $600 per 
annum ; that afterwards, on the 11th of November, 1848, the said lessees, 
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Durham & Harris, underlet to the petitioners a portion of said buildings and 

lots, described as follows, to wit: “The cotton shed situate on 

of the large warehouse now in the occupation of Durham & 
, 70 feet front, &c., by 70 feet, &c.,” for the term of three years, at the 

rent.of $300 annum. : 

» They aver the said cotton shed was an open shed, and that they con- 
verted the same into storehouses, by weatherboarding, flooring, partitioning, 
and ceiling the same, and making doors and skylights, and building chimneys, 
all which improvements cost them $1200, and enhanced the value of the pre- 
misés to that amount ; that in June of the next year, Durham & Harris failed, 
and shortly afterwards, the plaintiffs were called upon by Bennett, to deliver 
possession of the said leased premises to him, on the ground that Durham & 
Harris had neglected to pay their rent and left the country, whereupon, the 
petitioners ha the fm oy to the owners, who have since been in the 

joyment thereof, including the improvements, wherefore oa | have become 
] to pay them $1200 for the improvements so retained, with five per cent. 
interest from August, 1849. 

The defendants pleaded a general denial; and a joint note of $300, signed 
by Zally & Miller, to the order of Durham & Harris, and by them endorsed, 
is me in reconvention. 

ly the plaintiffs delivered possession without making this claim, and have 
— ig it for nearly five years, till the original lessor is dead, is not ex- 
plained. 

They urge in argument, that they occupy the position of third persons, who 
have made constructions and works upon the owner’s soil, and that he having 
kept the same, is obliged by Article 500 of the Civil Code, to reimburse them 
for the value of their materials and the price of the workmanship, and they 
have cited the case of Miller v. McCloude, 11 Rob. 225, in support of this 
position. 

That case does not go to the extent of saying that the doctrine contained in 
Article 500, applies without modifications to improvements made by a lessee, 
for if it did, it Would tof be sound in law. The argument is merely, that sup- 
posing such to be the case, the position of the appellant with regard to his 
mortgage rights, could not be maintained. 

The rights of lessees; touching their improvements, are regulated in another 
portion of the Code. 

Art. 2668: ‘The lessee is bound to deliver the thing in good condition and 
free from any repairs: He ought to make during the continuance of the lease, 
all the repairs which may accidentally become necessary, except those which 
the tenant is bound to make as hereafter directed.” 

Art. 2664: “If the lessor do not make the necessary repairs in the man- 
ner required in the preceding article, the lessee may call on him to do it. If 
he refuse or neglect to make them, the lessee himself may cause them to be’ 
made, and deduct their price from the rent due, on proving that the repairs 
were indispensable, and that the price which he has paid was just and reason- 
able.” 

Art. 2697: ‘The lessee has a right to remove the improvements and ad- 
ditions which he has made to the thing let, provided he leave it in the state 
in which he found it. But if these additions be made with lime and cement, 
the lessor may retain them on paying a fair price.” 

Now, in the present case, a cotton shed was converted by the under tenants 
into two store rooms. It is not pretended that this comes under the head of 


‘s 


_ indispensable repairs. Nor is it pretended that any demand was ever made of 


the lessors to have the job done themselves, or that they were even consulted © 
about it. It is not shown that the plaintiffs ever sought to remove the repairs, 
or were prohibited from doing so. For aught that appears to the contrary, 
the cotton shed itself might have been as useful to the owners for their purpo- 
ses, as the weatherboarded rooms into which it was converted without their 
license or privity. . 

The lessee cannot make. repairs at the lessor’s =< unless he complies 
Tally the rege 2664, and puts the landlord in default. Hennen v. Hayden & 

elly, 5 An. 718, 

It was well said by the Supreme Court, in Shull v. Banks, 8 Rob. 171, that 
“the owners of houses would soon be ruined, if it were permitted to ype! | 
tenant to make such repairs as his fancy or caprice might dictate, without 
fying the owner of the property of their intention.” 





7 MONROE, JULY, 1858. 
So much for the case, as it stands upon the face of plaintiffs’ peti 


TALLEY 


petition | 
But upon the trial, the plaintiffs themselves have adduced evidence, which  arexaxpex. 


completely bars their claim to relief. 

The first evidence they offered, was the original lease from Bennett & Cane 
to Durham & Harris, which contains this remarkable clause: “ And whatever 
improvements 0 (i. e. the lessees) may choose to make, they have the privi- 
lege of doing, by leaving the same upon the premises, free of charge.” ‘ Con- 
ventio vincit legem.” The contract is the law of the parties, if not contrary 
to lawitself. But such a contract as this, has been re ized as legal and 
binding in the very case on which the plaintiffs rely. Miller v. McOloud, 11 
R. 225, already cited. 4 


The only question then that remains, is, are the sub-lessees controlled by this 
contract between the original parties. 

They seem to have considered themselves as so bound, for, although they 
had a lease for three years from Durham & Harris, they gave up possession at 
the end of one year without a murmur, when the defendants demanded pos- 
session on the ground that Durham & Harris had forfeited their lease by fail- 
ure to pay the rent. It is equitable, that they should be so bound, because 
they were notified of the contents of the original lease when they hired a por- 
tion of the premises from Durham & Harris, as appears by the reference to 
yon document in their own written lease, which they have produced in evi- 

ence. 

And finally, it is legal, that they should be so bound, because the lessee, 
although not interdicted from sub-letting the premises, can convey no greater 
rights to the under-tenant than he himself possesses. It makes no difference in 
this matter whether the original lease was recorded or not. 

The only statute upon the registry of leases to which I have been referred, 
was intended solely for the protection of lessees against being evicted on a sale 
- of the premises by the owner. 

The Act of March 26th, 1806, merely provides, “ that no lease of any lands, 
houses or tenements, of any description, shall be avoided by sale of such lands, 
houses or tenements, so leased or otherwisé, but shall remain in full force for 
and during the time specified in such lease: provided, however, that every 
such lease shall be in writing, signed by the proprietor, &c., and acknowledged 
and recorded in the same manner as is or may be provided by law for absolute 
deeds of sale of real estate.” Bul. & Cur. Dig. 539. ; 

Under the evidence before me, I should feel justified in giving judgment in 
favor of the defendants on the note pleaded in reconvention, if I could see any 
necessary connection between the main action and that demand; as it is, there 
must be judgment of non-suit upon that claim. 

It is, for the foregoing reasons, ordered and decreed, that there be judgment 
against the plaintiffs in favor of the defendants, in the main action. It is 
further ordered, that there be judgment as in case of non-suit, on the demand 
in reconvention, and that the plaintiffs pay the costs of this suit to be taxed. 
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Gooptozr & Co. v. Rogers. 


The rule for the measure of damages for the inexecution of contracts, is found in Art. 1928 ©. 0. 

The rules of the civil and the common law, as to the measure of damages for breach of contracts, 
do not differ materially. 

The principles of the cases of Lobdell v. Parker, 8 L. R., 882, and Rugely v. Goodloe,7 An. B., re- 
affirmed. ‘ 

One who has sustained loss and damage by the defective manner in which a contract for the erection 
of a sugar mill and engine has been executed, is entitled to a privilege on the mill and engine 
erected for the reimbursement of his losses. 


PPEAL from the District Court of St. Landry. 
T. H. Lewis and Porter, for plaintiffs and appellants. Swayze & Porter 
and Dupré & King, for defendant. 

Bucnanan, J. The contract of plaintiffs was to build and put in operation 
on the plantation of defendant, a sugar mill and steam engine. The contract 
was made on the 8th January, 1849, and the plaintiffs agreed to deliver the 
mill and engine at the Plaquemine Landing on or before the 18th June, 1849. 
On his part, the defendant bound himself to haul the said machinery to his 
sugar-house ; to furnish the necessary brick work and timber for putting up said 
machinery, and a suitable number of hands to assist in putting up the same, 
within thirty days from the delivery of the same at Plaquemine. 

The law. of Louisiana on the measure of damages for the inexecution of con- 
tracts, is found in Arts. 1928, 2294, 2295 and following of the Civil Code. 
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act, but by his negligence, his imprudence, or his want of skill.” Art. 2295. 
“When the object of the contract is anything but the payment of money, 
the damages due to the creditor for its breach, are the amount of the loss he 
has sustained and the profit of which he has been deprived, under the follow- 
ing exceptions and modifications : 
ist. When the debtor has been guilty of no fraud or bad faith, he is liable 


only for such damages as were contemplated, or may reasonably be supposed 


to have entered into the contemplation of the parties at the time of the con- 
tract.” ©. C. 1928. 

It appears to us evident that it entered into the contemplation of the plain- 
tiffs as well as of the defendant, that the sugar mill and steam engine in ques- 
tion were to grind the crop of sugar cane of 1849 on the defendant’s planta- 
tion. The plaintiffs were extensive manufacturers of these articles in Cincin- 
nati for the Louisiana market, and the contract was made by James Goodloe in 
person, on a plantation in Opelousas. 

This being conceded, it follows that the parties must have contemplated that 
the making of the crop of 1849 might be delayed or frustrated by a failure to 
fulfil the contract. The damage therefrom resulting, might, therefore, amount 
to the total loss of the crop, or to a partial loss. 

For such loss we consider the plaintiffs, under their contract, would be liable, 
according to the law cited. 

Applying this law to the facts of this case, we find it in proof: 

Ist. That plaintiffs were guilty of negligence in executing their contract, by 
making a right hand engine instead of a left hand engine, which their written 
contract called for. 

2d. That they failed to execute their contract, in this, that the castings had 
defects, which caused breakage, when the mill was put in operation. 

8d. That the plaintiffs were guilty of want of skill, in putting up the sugar 
mill out of line, by which it was strained and broken. 

4th. That the alterations and repairs, necessary for changing the engine from 
right hand to left hand, and for repairing the breakage, &c., caused a delay of 
twenty-one days, in the grinding of defendant’s crop. 

5th. That defendant was compelled to windrow his crop, to preserve it from 
the frost, by reason of the above delay ; occasioning a deficiency of sugar, es- 
timated by witnesses at from ten to forty per cent. of the crop. 

6th. That defendant paid, in consequence of the delay, twenty-one days ex- 
tra wages of six hired hands, at $1 per day each, as well as extra time of an 
engineer. 

Under the law and evidence, we consider the defendant entitled to recover 
damages for his loss of crop, and extra wages paid, in consequence of the de- 
lay for alterations and repairs, in putting the sugar mill and steam engine in 
operation ; said delay being caused by plaintiff’s fault, and by their failure to 
execute their contract. 

The measure of damages for the inexecution of contracts, as we have seen, 
by Article 1928, of the Lonisiana Code, is the amount of loss sustained by the 
obligee, and profit of which, he has been deprived, subject to the modification, 
that when there is no bad faith or fraud, the obligor is liable only for damages 
that may reasonably be supposed to have been contemplated by the parties at 
the time of the contract. 


~ 


“ Every person is responsible for the damage he occasions not merely by his ~ 
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The rule, with its modification, is taken verbatim from the Code Napoleon, 
Articles 1149 and 1150. And those Articles of the French Code in turn were 
borrowed from Pothier on obligations, No. 159 and 160. It must not be sup- 
posed, however, that Pothier was the author of the rule. He tells us, himself, 
that it is as old as the Roman law, and gives us the text of the Pandects in 
which it was expressed. It isknown to American jurists by the name of con- 
sequential damages ; and those are distinguished into proximate and remote. 
Mr. Sedgwick, in the third chapter of his Treatise on the Measure of Damages, 
has collected authorities on this subject from many different quarters. From 
his researches it appears that the doctrine of the Civil and Common law is not 
materially different. In the case of Armstrong v. Percy, 5th Wendall, the 
language of the Supreme Court, of New York, was as follows: “ Consequen- 
tial damages may naturally arise from the mere breach of a contract, but they 
often depend on the peculiar circumstances of the case. Such are allowed 
without being stated in the pleadings, as are the fair, legal and natural result 
of the breach of the defendant’s agreement. If they do not thus result, the 
jury cannot allow them, unless they are stated in the declaration, and estab- 
lished by proofs.” And in Greenleaf, on Evidence, vol, 2, p. 210, it is said: 
“The damage to be recovered must always be the natural and proximate con- 
sequence of the act complained of.” 

It seems to us that the loss of the defendant’s crop, and the extra wages of 
hands, hired by him, were, in the language of these authors, the natural and 
proximate results of the failure of plaintiffs to comply with their obligation ; 
or, as an authority from the Scottish law, cited by Sedgwick, expresses it, a 
certain resulting damage. Lord Kain’s Principles of Equity, book 1, part 1, 
chapter 1, § 5. 

Our own Reports contain a case where the facts were precisely similar to 
the present one, with the exception that the sugar mill was not contracted to 
be put in operation by the manufacturer. 

The language of Judge Martin, in delivering the opinion of the Court, was 
as follows: “In the present case, as no fraud or bad faith is alleged against the 
defendant, his liability must extend to such items as are to be presumed to 
have entered into his contemplation at the time of the contract. These are, 
the price of the mill—expenses of removing it to the appellants’ plantation, 
and of putting it up and taking it down—of attempts to render it available. 
These are the losses which must have been contemplated as attending the de- 
livery of an insufficient mill. Next, the sugar and molasses, which the ap-~ 
pellant failed to make ; these are the profits of which he was deprived. Lod« 
dell v. Parker, 3d L. R. 382. 

In that case, the remedy sought and awarded, was the rescission of the con~ 
tract and damages in addition, for a defective sugar mill, The authority of 
Pothier was quoted in support of the views of the Court, which appear to be 
conclusive of the right of the defendant to recover upon the proof adduced by 
him; and as the point is of great importance to the planting interest of this 
State, we think it unwise to disturb a precedent of more than twenty years” 
standing ; especially when we find a decision in conformity thereto, made by 
our immediate predecessors. See case of Rugeley v. Goodloe, 7th Annual. 

It is proper to observe, that doubts have been entertained by some members. 
of the Court, as to the measure of damages; but they have been yielded to 
the considerations of the repeated decisions with regard to this particular class. 


80 . 
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of contracts, in which the rules as to conventional obligations in general, are to 
be taken in connection with the provisions of the Code pertinent to the subject 
matter, ; 

A calculation which we have made of the losses suffered, and of the profits 
of which the defendant has been deprived, in the present case, based upon the 
elements laid down in Zobdell v. Parker, has resulted in a less sum than was 
allowed by the District Judge. ; 

We also think the plaintiff entitled under his contract to a privilege upon 
the mill and engine. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be amended: that the damages of defendant be assessed at the sum of 
twenty-one hundred and seventy-four dollars; and that plaintiffs recover of 
defendant the difference between that sum and the price of the contract sued 
upon, to-wit: fifteen hundred and twenty-six dollars, with interest at eight per 
cent. per annum, from the Ist February, 1851, with costs in both Courts, and 
privilege upon the sugar mill and engine made by plaintiffs for defendant. 





eee 


Succession or Vicror Lataste, on the Opposition of Wow E. 
Porret. 


The wife has a tacit mortgage on the property of the husband for the reimbursement of her par- 
aphernal funds received by the latter, and this, although there may have been a marriage con- 
tract, by which the wife reserved the exclusive administration of her separate property. 


PPEAL from the District Court of St. Landry. 
B. F. Linton, for administrator and appellant. Garland & Lastrapes, 
foropponents. 

Voornizs, J. The claim of Elodie Poiret, widow of the deceased, having 
been classed on the tableau of distribution for the sum of $2,180 as a privilege, 
was opposed by Lastie Dupré, one of the creditors of the estate. His opposi- 
tion was sustained and she appealed. 

By the marriage contract, between the appellant and her husband, it was 
stipulated that there should be no community of acquets and gains between 
them, that she should have the exclusive administration of her separate prop- 
erty and effects, and the right to alienate the same as prescribed by the Code. 
Hence, it is contended, that the deceased hereby acted as her agent and his 
estate cannot be held liable. ; 

It is immaterial in our opinion whether the deceased acted as agent or not, in 
receiving the paraphernal funds of his wife ; he is clearly bound to account to 
her for them, and for the reimbursement she is entitled to a legal or tacit 
mortgage on his property. 

The record shows that the only thing sold susceptible of mortgage, was a lot 
of ground, for the price of $175. As the tableau exhibits no other mortgage 
on this property than that of the appellant, we are of opinion she is entitled to 
its proceeds. As the appellant is not entitled to a privilege, she must, there- 
fore, be classed as an ordinary creditor for the balance of her claim. 
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It is, therefore, ordered and decreed, that the judgment of the District Court comes ov 


be avoided and reversed ; that the appellant, Hloide Poiret, be classed as a 
mortgage creditor, that dis be paid by preference, the sum of one hundred and 
seventy-five dollars, the proceeds of the sale of said lot, and for the balance due 
her, she also be classed as an ordinary creditor, and that the appellee pay the 
costs of this appeal. 


Aratanta Ferevson v. J. A. Graze. 


A surety, on the official bond of an administrator, being sued at his domicil, and answering to the 
merits, cannot, thereafter, maintain a plea to the jurisdiction of the Court, on the ground that 
the Distrtct Court of the parish where the succession was opened, had exclusive jurisdiction by 
the Act of March 16th, 1842. 


PPEAL from the District Court of St. Landry. 
J. E. King, for plaintiff and appellant. 7. H. Lewis and Porter, for 
defendant. 

Sporrorp, J. In 1851, the defendant was sued in the District Court of St. 
Landry, the parish of his domicil, as surety on the bond of Patrick H. Glaze 
for the faithful administration of the succession of Silas F. Thomas, deceased. 

The plaintiff alleged that she had previously, to-wit, in 1850, obtained a final 
judgment against Patrick H. Glaze, for the sum herein claimed, after calling 
him to account in the District Court of the parish of Avoyelles, where, we pre- 
sume, the succession was opened and administered. 

The defendant answered to the merits and proceeded to the testimony in 
support of his defence. 

In December, 1853, nearly two years after filing his answer, the defendant 
excepted to the jurisdiction of the District Court, of St. Landry,-on the alleged 
ground that the District Court, of Avoyelles, had exclusive cognizance of the 
cause, by reason of the subject matter. 

The plaintiff appeals from a judgment sustaining this exception and dismiss- 
ing the suit. 

The appellee relies upon the 6th Section of the Act of March 16th, 1842, 
(Sess. Acts, p. 302) to sustain this ruling. The Section referred to, declares : 
“That the Courts of Probate, shall have exclusive cognizance of all suits or 
actions against sureties on the bonds of appeal, and all others which they are 
bound by law to receive or exact from appellants, and administrators, tutors, 
curators and testamentary executors generally; and no such suit shall be in- 
stituted against the security, until the necessary steps have been taken to en- 
force payment against the principal.” 

The jurisdiction vested im the old Probate Courts by this Act, was exclusive 
of the other courts then existing in the State; the Courts of Probate having 
been abolished in 1845, there was nothing in the Act of 1842 which rendered 
the District Court, of St. Landry, incompetent to try the present cause ratione 
materia, after the defendant had answered to the merits in that Court. 

The defendant also excepted that the plaintiff had failed to take the necessary 
steps to enforce payment against the principal. This exception raises an issue 
of fact which appears never to have been tried, as the cause was dismissed on 
the plea to the jurisdiction alone. 
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It is, therefore, ordered that the judgment appealed from be avoided and re- 
versed, the plea to the jurisdiction of the District Court overruled, and the 
cause remanded for further proceedings according to law, the defendant to 


pay the.costs of this appeal. 





Sauna E. Warrorp, Wife, &c. v. J. W. Warrorn, et al. 


A defendant cannot be allowed to object on appeal, that a supplemental petition was inadmissible, 
because it changed the character of the original demand, when no exception was taken in the 
Court a quo. 

An objection to the admissibility of testimony will not be noticed in the Supreme Court, when no 
exception was taken in the District Court. 


PPEAL from the District Court of St. Mary. 
J. W. Walker, for plaintiff. Olivier & Gibbon, and Connelly, for de- 
fendant and appellant. 

Lea, J. The litigation in this case arises out of the conflicting claims of 
the heirs of W. W. Wajford, upon the succession of their father. 

The heirs and representatives of the first wife of the deceased, sue the heirs 
of the second wife, for the partition of his succession, alleging a fraudulent 
sale of all the property and effects belonging to the deceased, to J. VN. Wafford, 
one of his sons, for the purpose of defeating the just rights of the plaintiffs in 
hissuccession. They ask that the said sale to the said J. N. Wafford, be set aside 
and annulled, and that he be compelled to account for the fruits and revenues 
arising therefrom, and that a partition thereof be made according to law. In 
a supplemental petition, the plaintiff alleges that the stipulated price of the 
property sold as above stated, was donated to the heirs of the second wife, in 
the following proportions, viz : 

To Josephine Wafford, the sum of - - - - $8,000 

To Tellina, wife of D. C. Wallis, Parr 

To Irene, - - - ee ae aa a 
They further aver that the defendant, J. N. Wafford, was favored in the pur- 
chase sought to be annulled, to the extent of $12,000, that being the difference 
between its real value and the price paid by the vendee, which several sums the 
said defendants should be held to collate respectively in the partition prayed 
for, if the sale should be maintained and not set aside as a nullity. It is not 
material to recapitulate all the pleadings, except so far as it may be necessary 
to refer to them as affecting the issue presented on appeal. After a trial had, 
the District Judge decreed that the sale from William W. Wafford be de- 
clared valid, and that a partition be made in the mode prescribed by law, 
based upon collations set forth in the reasons for judgment as follows, viz: 

James N. Wafford, in the sum of $4442 13-100; the representative of Jo- 
sephine Wajford, in the sum of $8,000; Zellina Wafford, in the sum of 
$8564 75, it appearing that the said Zellina had received the share intended 
by her father for her sister, Irene. No judgment was rendered against Jrene, 
inasmuch as she answers, when interrogated under oath, that she received no 
part of the price thus set apart for her. 

From this decree, Zellina Wafford, wife of C. C. Wallis, has alone ap- 
pealed. It is, therefore, unnecessary to examine the merits of this decree, ex- 
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cept so far as the appellant is affected thereby. She complains that she has 
been condemned to collate a sum which, in her answers given under oath, she 
admits she received, on the following grounds : 

1st. That the supplemental petition was inadmissible, because it changed the 
substance of the original demand. 

2d. That the evidence on which the judgment was based, was irrelevant and 
inadmissible under the pleadings, as they stood on the day when the evidence 
was taken. 

8d. That the judgment gives more than the petition calls for. 

On the first point it may be sufficient to say, that no exception was filed to 
the supplemental petition, the objection ; therefore cannot be considered on ap- 
peal. 

As respects the objections to the irrelevant and inadmissible character of 
the evidence, it does not appear from any bill of exceptions that objection was 
made to the introduction of the evidence; and so far from being irrelevant, it is 
conclusive upon the subject matter, with reference to which it was offered ,to-wit: 
the amount received by the defendant from her father. 

As respects the third objection urged, that the judgment was for a larger 
amount than that claimed in the petition, it appears that the answers to the in- 
terrogatories upon which the judgment was based, were filed in Court nearly a 
year prior to the rendition of the judgment. There was ample time, therefore 
to amend the pleadings before the trial of the case, and had the pleadings set 
forth a demand for the increased sum shown to have been received by the ap- 
pellant, she might have been prepared to show, that, at the time of trial, or be- 
fore the receipt of the money was made the basis of a claim against her, she 
had paid it over to her sister, and was no longer chargeable with it in the pro- 
ceedings for a partition. 

Nevertheless, as the proceedings in partition are undetermined until the final 
decree of homologation, we think the equity of the case may be attained by 
remanding it for further proceedings, reserving to the plaintiffs the right to 
amend their pleadings, by setting up a claim for the additional amount allowed 
in the decree. 

It is, therefore, ordered that the judgment appealed from, be reversed, so far 
as it effects the rights of the appellant, and not otherwise ; that there be judg- 
ment as between the parties litigant herein, decreeing that the defendant, 
Tellina Wafford, be ordered to collate the sum of $4,200, in the partition to 
be made between the heirs of W. W. Wafford, as prayed for in the plaintiff ’s 
petition, and that the case be remanded for further proceedings to be had 
thereon, according to law, reserving to the plaintiffs the right to claim from the 
appellant, by amended petition, the additional sum of $4,500, specified in the 
answers of the appellant, as the amount of a note received by her for her sis- 
ter, Jrene. 

It is further ordered that the costs incurred in the District Court, incident to 
this litigation, be paid by the appellant, and the costs incident to this appeal 
be paid by the appellee. 
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Heten O'Hara, Administratrix, v. Mary C. Conran, Tutrix, et al. 


W. W. made a donation to D. W., a legitimate son, of the disposable pertion of his estate ; and the 
' latter, by a contemporaneous act, made his notes, to the amount donated, payable to 0,, who 
stipulated to pay the principal and interest of said notes, when collected, to the illegitimate chil- 
dren of the donor. Held: That the act of donation and the making of the notes being parts of 
the same act, and D. W. and 0. being persons interposed for the purpose of carrying into effect an 
illegal donation, the notes were null under Art. 1478 ©. C. 


PPEAL from the District Court of St. Mary. 
E. Simon, for plaintiff and appellant. J. G. Olivier and T. H. Lewis, 
for defendants. 

Bucnanan, J. This action was instituted in June, 1847, upon a bond of de- 
‘fendants’ ancestor, made in 1817, for the sum of four thousand dollars, pay- 
able in December, 1836, and bearing six per cent. interest from April, 1819. 
The suit is instituted for the principal and interest. 

The defence to this claim is substantially, that the consideration of the bond 
was a donation to a person incapable by law of receiving « donation. The 
evidence shows that one William Weeks, by act before the parish Judge of 
Feliciana, on the 2d October, 1817, gave to his son David Weeks, a sum of six- 
teen thousand dollars as an advantage and extra portion in his inheritance, 
being the disposable portion or one fifth of his estate. On the same day and 
before the same notary, David Weeks executed his bond in favor of Hercules 
O Connor and others for a sum of sixteen thousand dollars for value received, 
payable in four installments of $4000, in the years 1829, 1831, 1833 and 1836, 
with interest at 6 per cent. per annum from the Ist April, 1819. And the 
obligees in the bond promised to pay the interest annually for the boarding, 
clothing and schooling of certain free persons of color, and the installments of 
the principal to those colored persons severally, at the respective dates of ma- 
turity. The bond is signed by David Weeks and by Hercules U’ Connor, one 
of the obligees, alone. 

The evidence of witnesses examined for plaintiff, taken in connection with 
the other evidence and circumstances disclosed in the record, leaves no doubt 
in the mind, that Wellington Curtis and the three other persons of color men- 
tioned in the bond of David Weeks, were illegitimate children of William 
Weeks, the father of David ; and that the donation to David was really intend- 
ed for the benefit of those illegitimate children, who were legally incapable of 
receiving a donation of that amount from their father. C. CO. 1470. And the 
District Judge, considering the act of donation from William Weeks to David, 
and the bond of David to O’ Connor for the benefit of the colored children of 
William Weeks, under the circumstances, to be portions of one continued act, 
declared the nullity of the latter under Article 1478 of the Civil Code. The 
counsel of plaintiff has argued with great ingenuity and force, that the dona- 
tion from William. to David Weeks, supposing it to have been made for the 
benefit of the illegitimate children of the donor, imposed, not the less, a natural 
obligation upon the donee, which could form the valid basis of a legal obliga- 
tion on the part of David Weeks towards O’Oonnor. And he relies upon the 
Article 1751, clause 1st, Civil Code, which defines natural obligations to be 
such as the law has rendered invalid (in the French text—celles que la loi a 
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défendues ou déclarées nulles) for the want of certain forms or for some reason 
of general policy, but which are not in themselves immoral or unjust. With- 
out deciding the very delicate and important question whether the prohibition 
of donations to illegitimate children by those who have legitimate children 
existing at the time, be not founded in principles of morality no less than of 
general policy, we agree with the District Judge, that the two contracts, thus 
simultaneously made, and among the same parties, (Hercules O’ Connor, the 
obligee in the bond, being a witness to the donation,) are parts of one and the 
same illegal act; and that the bond can no more be enforced by an action at 
law, than could have been the donation for the benefit of the illegitimate chil- 
dren in question. David Weeks and Hercules O° Connor were alike persons in- 
terposed, and the only parties to either instrument, were William Weeks and 
the offspring of his illicit connexion with his slave. It would truly be an easy 
mode of evading the effect of the 1478th Article of the Code, if parties could 
accomplish their illegal aims by making a double interposition of fictitious par- 
ties, in the place of a single one. Such seems to have been the experiment of 
William Weeks in 1817. The Code in force at that time contained Articles 
identical with the Articles 1470 and 1478 of the present Code. 
Old Code, p. 210, Art. 12, and p. 218, Art. 17. , 
Judgment affirmed, with costs. 





Orrvurr, Brothers, v. T. H. ScrrByer. 


Where it would seem from a receipt, that the owner of a building has paid his contractor for repairs 
in anticipation of the time when due, the burden of proof is on him, when sued by a farnisher of 
materials on an attested account, to show that at the time of the service of the attested account 
upon him, he had not really paid in anticipation, and that he did not then owe the contractors. 


PPEAL from the District Court of St. Landry. 
J. H. Lewis & Porter, for plaintiffs. J. E. King, for defendant and ap- 
pellant. 

Sporrorp, J. The language of the contractors’ receipt which the defendant 
adduced in evidence, would seem to imply that the payment was made by the 
latter “in anticipation,” and “in advance of the sum due.” 

If so, the case falls within the intendment of Article 2745 C. C., and the 6th 
Sec. of the Act of March 18th, 1844. 

But, it is contended that the owner is only liable, under the statute, for the 
amount that would have been due to the contractors at the time of the service 
of the attested account, in the same manner as if no such payment had been 
made, and that, therefore, the burden was on the plaintiffs to prove a positive 
anticipation of payment, and that the amount of their claim would have been 
due but for the anticipated payment. The defendant concludes that the plain- 
tiffs should be non-suited because they have failed to show the terms of the 
contract and how much would have been due but for the receipt. 

We think, rather, that the burden in this case was upon the defendant to 
show that, although he appeared by the receipt to have paid in anticipation, 
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he did not in reality do so, or that he did not owe the contractors, then or sub- 
sequently, the amount of the plaintiffs’ claim. The contract he actually made 
with the undertaker, was particularly within the knowledge and power of the 
proprietor; he should have proved its precise terms, if they would have exon- 
erated him from the consequences of the payment apparently made iu advance. 
But he did not attempt to show that he contracted to pay anything before the 
work was completed, or that he owed less than the plaintiffs’ claim. 
Judgment affirmed. 


E. Davis et al. v. T. Witcoxon. 


A bona fide possessor of land who is evicted by judicial partition, is entitled to recover the value of 
improvements which he has put upon the land. 


PPEAL from the District Court of St. Mary. 
H. Gibbon, for plaintiffs and appellants. J. G. Olivier, and T. H. Lewis, 
for defendant and appellee. 

Bucnanan, J. This case has been twice before our predecessors. See 5 
An. 588, and 7 An. 

The only question presented for our decision at this time, is the measure of 
compensation to be allowed defendant for the improvements put by him on the 
land which plaintiffs have recovered in the judicial partition. ‘The plaintiffs 
and appellants contend that they have the option, under Article 500 of the 
Code, of paying defendant the value of the improvements, or the enhanced 
value of the soil, caused by such improvements. 

We do not regard this as an open question, under the decision of the Dis- 
trict Court, as affirmed by the Supreme Court, in 5 An. In rendering judg- 
ment, the District Judge used these words: “The defendant, as a bona fide 
possessor, is entitled to recover the value of his improvements on the part of 
the land from which he may be evicted” ; and the decree was “ that a partition 
be made according to the rights of the parties, as settled by this decision.” 
The Supreme Court, on appeal from this judgment, say: “‘ The District Judge 
has made the proper disposition of the claim for improvements ; and we are of 
opinion his judgment is correct in every respect.” And the judgment of the 
District Court was accordingly affirmed. 

The subsequent decision of our predecessors in October, 1852, merely re- 
manded the cause for further proceedings. In the reasons for judgment, the 
court speak, it is true, of there being a possibility that the plaintiffs may have 
a right to elect to pay the enhanced value of the land, instead of the value of 
the improvements. But the suggestions they throw out, followed by no decree 
upon the point, cannot be taken as orereing what had already been solemnly 
and finally decided in this cause. 

It is therefore adjudged and decreed, that the judgment of the District Court 
be affirmed, with casts. 
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Tuomas Maske v. Horner, Receiver, &c. 


The fact that a plaintiff in a judgment, is not shown by evidence te be authorized to stand in judg- 
ment, is not a ground for the action of nullity. The proper remedy is by appeal. 

Where the first day of a term of court as fixed by law, is a holiday, the court should be opencd on a 
succeeding day. The term does not lapse. 


PPEAL from the District Court of St. Mary. 
E. ©. Brent, for plaintiff and appellant. 2. WN. McMillan, for defen- 
dant. 

Sporrorp, J. The plaintiff sued to annul a judgment obtained against him 
by the defendant, in the District Court of St. Mary, upon the following grounds: 

1. That the record furnishes no evidence that Charles W. Horner, who 
sued as the receiver of the Mutual Benefit Life and Fire Insurance Company 
of Louisiana, was authorized to stand in judgment in behalf of said company. 

2. That the petitioner was not legally cited in the former suit, there being 
no qualified Judge of the District Court of St. Mary, on the day when citation 
issued. : 

8. That the day fixed by law for the commencement of the term of court, 
at which the judgment sought to be annulled was rendered, was dies non juri- 
dicus, and therefore the term lapsed. 

The District Judge dismissed the plaintiff's action of nullity, and he:has 
appealed. 

If there was any defect of evidence to sustain the judgment in the suit of 
Horner, Receiver, v. Maskell, the latter bad his remedy by appeal. 

There was personal service of a citation in due form upon the defendant, 
Maskell ; there was judgment by default against him, after the expiration ‘of 
the legal delay; the resignation of the Judge does not put a stop to all the 
ministerial proceedings of the subordinate officers of the court, or paralyze 
them in the exercise of the duties imposed upon them by law, until his suc- 
cessor os qualified. 

The first day of the term being a holiday, court was properly opened on the 
second day, and all the proceedings in the suit complained of, appear to have 
taken place on judicial days. 

There seems to be no equity in the plaintiff's case; and we think the ap- 
pellee’s prayer for damages, as for a frivolous appeal, should be granted. 

It is therefore ordered, that the judgment appealed from be affirmed, with 
twenty-five dollars damages, and costs. 















B. Haves v. I. Haves. 


The act of the Legislature of 28th April, 1853, authorizing trials before a member of the bar, in cer- 
tain cases where the judge recuses himself, is unconstitutional, and judicial proceedings taken 
under and by virtue of said act, are null. 

The nullity of a judgment, apparent on the face of the record, may be deereed by the Supreme 
Court, on appeal from such judgment. OC. P., 608-9. 


PPEAL from the District Court of St. Landry. 
T. H. Lewis and Porter, for plaintiff and appellant. J. E. King, for defend- 
ant. 

Sporrorp, J. This is an action of slander. 

The District Judge before whom it came up for trial having been of counsel 
for one of the parties, the cause was referred for trial to B. A. Mariel, Esq., a 
member of the bar, in pursuance of the act of 28th April, 1858. Sess. Acts, 
p. 211. 

A jury was empanelled, who rendered an informal verdict, upon which a judg- 
ment was entered dismissing the suit, and decreeing the costs to be divided 
between the parties. The judgment was signed by the recused “ee in con- 
formity to the act of 1858. 

The plaintiff has appealed, and in this court he assigns as a cause en annul- 
ling the judgment, that all the proceedings are vitiated by reason of the uncon- 
stitutionality of the Act of 1853, under which they took place. 

In the case of the State v. the Judge of the Sixth Judicial District, 9 An., 62, 
the act aforesaid was held to be unconstitutional, null and void. 

The nullity of a judgment may be demanded from the court of appeal before 
which the appeal from such judgment was taken, while the appeal is still pend- 
ing, and when the nullity is apparent on the face of the record. C. P., 608-9. 

It is therefore ordered that the judgment appealed from be annulled, and the 
cause remanded for a trial before the District Court, according to law, the de- 
fendant and appellee to pay the costs of this appeal. 





Vicron Davip v. ALpHonse Neveu. 


Defendant made a partial payment on an account, and gave his note, payable to plaintiff, to the 
agent of the latter for the balance. The note was endorsed by the agent, professing to act for 
the plaintiff; and was subsequently paid by defendant. Held: That, in the absence of proof of 
the agent’s authority to endorse the note, or that the payment made was received by the plaintiff, 
the defendant is not discharged. 


oo. from the District Court of Lafayette. 

J. G. Olivier, for plaintiff. T. H. Lewis, for defendant and appellant. 

Lea, J. The plaintiff claims a balance alleged to be due on an account for 
goods and merchandize furnished the defendant, to which the defence is, sub- 
, stantially, as follows : 

The defendant admits a Souter indebtedness to the plaintiff in the sum of 
$638 78, but alleges that he made a final settlement with the plaintiff's son and 
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duly authorized agent, Alphonse David, by which he paid the said agent the sum 
of $50 in cash, and gave his note for the remainder of the debt due to the 
plaintiff, say $583 78, which note defendant alleges that he has paid. 

The evidence establishes the payment of the $50, and the giving the note as 
alleged. The note was paid by the defendant, it being at the time of payment 
in the hands of one E. J. Guignon. The only question to be determined is, 
whether this payment was properly made. The note given by the defendant is 
as follows: 

“ Vermillionville, May 6th, 1852. 

“On demand, I promise to pay to Mr. Victor David, or order, five hundred and 
eighty-three dollars and seventy-eight cents, value received, with interest until 
paid at 8 per cent. per annum. ($583 78.) A. Neveu. 

“ Endorsed, Victor Davin, per A. Davin.” 

It is not shown that A. David had any authority to endorse the note as the 
agent of his father, and we think it is affirmatively shown that the sum received 
by the son was not paid over to his father. The payment was, therefore, im- 
properly made, and cannot be credited on the account. 

There was judgment in the District Court in favor of the plaintiff for the 
balance due on the account, with interest as shown by the note itself. We 
think this judgment was correct. 

Judgment affirmed, with costs. 





S. Deum v. B. A. Marre et al. 


The prolongation of the term of payment of a note, made without the consent of the surety, dis- 


charges his liability. 
The conseut of the surety will not be inferred from his declaration that he would agree to any ar- 


rangement made for him by the principal debtor, in the absence of proof that the principal pro~ 
fessed to act also as agent of the surety in making the new terms. 


PPEAL from the District Court of St. Landry. 
T. H. Lewis and Porter, for plaintiff. King & Martel, for defendants and 
appellants, 

Voormes, J. On the 13th January, 1842, Luke Hollier sold to B. A. Mariel, 
one of the defendants, by notarial act, his claim to certain buildings and im. 
provements. For the price, the purchaser and his co-defendant, Widow Martel, 
signed, in solido, three promissory notes, payable to the order of the vendor, 
Luke Hollier, one for $300, on the 1st of May, 1842; one for $250, on the Ist 
of May, 1848; and one for $250, on the 1st of May, 1844; all of which con. 
ditioned to bear 10 per cent. interest from the 1st of May, 1842. To secure the. 
payment of these notes, as surety in solide, Widow Martel made herself a party- 
to the act of sale, and mortgaged in favor of the vendor, as her property, a lot. 
of ground situated in the town ef Opelousas. 

This suit is brought by the plaintiff for the recovery of the balance alleged to. 
be due him on the first and last mentioned of these notes, and for the recogni-. 
tion of his right of mortgage. 

Widow Mariel claims her release as surety on the ground that the plaintiff has. 
granted to B. A. Mariel, the principal debtor, a prolongation of the term. The 
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question, then, presented, is a question of fact. The eieehp mee 
dorsed on both notes sued upon, viz : " 


“ Received on the within note fifteen dollars. It is agreed that this note isito 
be paid in three equal payments, to wit, one, two and three years from this 
date, and to draw 8 percent. interest from this date, instead of 10 per cent.— 
this 8th June, 1849. Sreruen Deum, 

B. A. Marre.” 

This is clearly a prolongation of the term, and unless shown to have been 
granted by the plaintiff to B. A. Martel, the principal debter, with the consent 
of Widow Mariel, the surety, it is obvious that the latter must be considered 
as released. To meet this objection, the plaintiff relies on his own answers to 
interrogatories propounded to him by the defendants on facts and articles, in 
which hegives the declarations of Widow Martel in a conversation with her. 

In answer to the interrogatory: “Did you not grant said extension without 
the knowledge or consent of Widow Emelie B. B. Martel?” he says: “The 
time that the arrangement was made, the extension given that is specified on the 
notes, I think that the Widow Emilie B. B. Martel was not present, but previous 
to that, when her son was in France, I called on her (the Widow B. B. Martel) 
to see if she could arrange the debt in some way. She told me that she could 
not, but that her son, B. A. Martel, done her business; that she expected when 
he returned he would arrange it; that any arrangement that her son, B. A. Mar- 
tel, made, she would agree to.” 

To the interrogatorry, “ Did you ever make any arrangement relative to said 
notes in which the said Emelie was consulted 2” the answeris : “I consulted her, 
and she gave me to understand that any arrangement that her son, B. A. Martel, 
made, would be satisfactory.” 

From this, it is urged, that the consent of the Widow Martel may be inferred. 
To destroy or weaken the effect of these answers, the defendants introduced in 
evidence the former answers of the plaintiff to the same interrogatories taken 
under commission, and which, it appears, had been rejected for informality. 

The first answer is: “I do not know whether she had any knowledge of it or 
not.” And to the second: “I called on her, while her son was in France, to 
pay these notes. She said she could not pay them, but I most arrange it with 
her son, B. A. Martel, when he returned from France.” 

These answers appear to have been given upwards ef a year previous to the 
other answers. We are not informed by the record when this conversation took 
place between the plaintiff and the Widow Martel, nor when B. A. Martel was 
in France. Neither is it shown what was the nature of the arrangement pro- 
posed, or that B. A. Martel ever pretended to act as the agent of his mother in 
making the agreement evidenced on the back of the notes sued upon. We do 
not think the consent of Widow Martel to the alleged prolongation of the term 
can be deduced from her declarations to plaintiff. 

Since this appeal was taken, it appears that a written agreement has been en- 
tered into between the plaintiff and the defendant, B. A. Martel, whereby the 
former has acknowledged the receipt of $421 70 on account of the judgment 
rendered in his favor in this case, and for the balance due him thereon has con- 
sented to suspend its execution, ete. This agreement has been filed by consent 
of both parties, and we consider it as amounting to an abandonment of the 


appeal. 


, 



















—S = ~ ot 
PES ALBAN, in ass 
ep oa eS E 
4 - 


OPELOUSAS, SEPTEMBER, 1855. 

It is therefore ordered and decreed, that the judgment of the District Court, 
so far as it relates to the appellant, Widow Emelie B. B. Martel, be avoided and 
reversed, and that she be released from all liability as surety or otherwise on the 
notes sued upon, the appellee to pay the costs of both courts; and, as to the 
other defendant, B. A. Mariel, it is ordered that his appeal be dismissed, at his 
costs. 





Watrer Brasnear v. H. C. Dwienr. 


There can be no valid adjudication of property by the Sheriff on a bid which is less than the amount 
of the special mortgages on such property in favor of persons other than the seizing creditor. 

Where the nullity, which vitiates the title to the purchaser, is apparent, from an inspection of the 
title itself, the purchaser will not be considered as in good faith, and be relieved from accounting 
for the rents and profits while he was in possession. 


PPEAL from the District Court of St. Mary. 
Walker, for plaintiff. Olivier, for defendant and appellant. 

Lea, J. The plaintiff alleges that, on the 9th December, 1844, the Sheriff of 
the parish of St. Mary, in virtue of an adjudication made under a writ of fieri 
facias, issued from the First District Court of New Orleans, in favor of Jas, C. 
Witkins, and against the plaintiff, sold the property described in the petition to 
H. C. Dwight. ; 

The plaintiff alleges that it was a condition of said sale that the purchaser 
should, in addition to the amount of his bid, pay a sum sufficient to discharge 
the privileges and special mortgages on his property, amounting to the sum of 
$8063 41. 

Petitioner avers that he has paid and extinguished the aforesaid special mort- 
gages and privileges, and that the defendant is therefore liable for the remainder 
of the price, with interest; but should the court consider that the bid was for 
no more than $555, and that the adjudication was made for that amount, then 
plaintiff avers that such adjudication was null, having been made in violation of 
a prohibitory law forbidding any adjudication of property seized in execution, 
whenever the amount bid is insufficient to discharge the privileges and special 
mortgages thereon. The plaintiff, therefore, prays, in this alternative, that the 


_ sale be declared null, and that the defendant be held to account for the fruits 


and revenues ‘derived from the property, at the rate of $550 per annum from 
the commencement of his possession until he shall have delivered the same to 
petitioner. 

For answer, the defendant avers that the extent of his bid was $555, denies 
that he can be subjected to payment of any surplus, and pleads the prescription 
of five years; but, should the title be declared null or avoided, then respondent 
claims the amount paid by him as the price of the adjudication, with interest 
from the date thereof, and also the sum of $400, expended for necessary repairs. 
And respondent further avers, that, being a possessor in good faith, he is not 

able for the fraits and revenues of the property, and further pleads prescription. 

It is clear that the adjudication in this ease must be set aside. The amount 
bid by the defendant was far below the amount of the special mortgages resting 
on the property at the time. Article 684 of the Code of Practice is explicit on 
this point. It says that, in such case, there shall be no adjudication. 


Basses ‘The only question to be determined is, whether the defendant was such a 


Seuanaer in good faith, as released him from the obligation to account for the 
fruits and revenues received by him. We have given this point a careful con- 
sideration, and are of the opiffion that where the nullity which vitiates the title 
to the purchaser is apparent, from an inspection of the title itself, he must be 
considered a purchaser with notice, and cannot, therefore, shield himself onder 
the provisions of Article 495 of the Civil Code. 

The defendant is, therefore, liable to account for the fruits and revenues of 
the property, as prayed for in the petition, receiving credit, however, for the 
money expended by him in necessary repairs, and also for the amount paid by 
him as the price of the adjudication, with interest as before stated, which accrued 
to the benefit of the plaintiff. 

In the decree of the District Court, the defendant is credited with those sums, 
so far as they are supported by proof; nor does it appear that there was any 
error in the estimate, made by the District Judge, of the amount realized by the 
defendant from the rents and profits of the property. 

It is ordered, that the judgment appealed from be affirmed, with costs. 





Exten P. Beavcuampe v. H. F. Wurrrineron et al. 


The minor who has been emancipated by marriage, since dissolved by death, may lawfully sue, with- 
out the aid of a curator ad tem. 

A renunciation by the wife of her right of mortgage on her property, sold by the wateat, 5 is not an 
alienation of her title. 

In a petitory action by the wife, for her property, sold by her husband, testimony to prove an 
account against the wife, and that the items thereof were a part of the consideration of the sale 
by the husband, and enured to her benefit, is inadmissable. 

When one is called in warranty, and there is no notice of the call in warranty in the judgment of 
the District Court, the omission will not be noticed in the Supreme Court unless the warrantor be 
made party to the appeal. 


PPEAL from the District Court of St. Landry. 
T. H. Lewis and Porter, for plaintiff. J. E. King and Cullum, for defen- 
dant and appellant. 

Voornes, J. This is a petitory action, in which the plaintiff claims the owner- 
ship of three slaves, described in her petition as Elisha, John, and Sukey or 
Susan, whom she inherited from the succession of her decased mother, Mary 
Monigomery. She alleges that her husband, Herbert F. Whittington, sold these 
slaves to T’homas M. Anderson, the other defendant, for the price of $1500, by 
notarial act, dated the 29th of September, 1851, in which she was made a party, 
and induced by her husband to make a pretended renunciation of her right of 
mortgage on them, the said Anderson knowing full well her right of ownership, 
and her incapacity to contract, as she was then a minor ; that said renunciation 
and sale being in contravention of law, and as such, null and void, the defendant, 
Anderson, is therefore liable to her, not only for the hire of said slaves, at the 
rate of $450 per annum, but for their delivery, or, in default thereof, for the 
payment of $3000, as their value, with interest. She, therefore, prays to be de- 
creed to be the owner of said slaves; that said pretended sale and renunciation 
be set aside, and declared null and void; that she recover said slaves of said 
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Anderson, together with the sum of $450 per annum, as their hire until delivered Besvonsae 
up, and ir. default of his delivering them up, that she recover of him the sum of Warrrisarox. 


$3000 as their value. 

The defendant, Anderson, pleaded the general issue, and subsequently, by an 
amended answer, averred that he had recently learned that the plaintiff was a 
minor, and could not bring this suit; and further, that his co-defendant, Whit- 
tington, having died since the institution of the suit, it was necessary to revive 
the same against his legal representative to answer his call in warranty. An 
order was accordingly granted, and A. Garrigues, Clerk, as curator of Whitting- 
ton’s estate, filed an answer, setting up the general issue. 

Upon these pleadings, and the evidence adduced on the trial, the District Court 
rendered judgment in favor of the plaintiff, and the defendant alone appealed. 

The first question presented for our solution is, whether the plaintiff was 

legally authorized by the District Court to bring this suit. We do not think the 
District Judge erred in considering the appellant’s objection on that score unten- 
able. “The minor is emancipated of right by marriage.” Thus emancipated, 
he can appear in courts of justice without the assistance of a curator ad litem 
C. C., 867, 8368, 878. Under Article 105 of the Code of Practice, we think the 
plaintiff was properly authorized to bring the present suit, and, besides, if any 
disability existed, it was clearly removed by the death of her husband when the 
appellant’s amended answer was filed. And it is well settled, that the wife, who 
is a minor when her husband dies, does not return to a state of pupilage. 7 R., 
346. 
Our attention has been called to a bill of exceptions in the record. Under the 
pleadings, we are of opinion the District Judge did not err in ruling out the ap- 
pellant’s evidence, offered for the purpose of proving the items of his account, 
exhibited against the plaintiff from the year 1848 to the date of the sale in ques- 
tion, and that the items thus furnished to her constituted part of the price of the 
property in controversy, and inured to her benefit. 

On the merits, it is satisfactorily proved that the plaintiff acquired her title to 
the property in controversy by inheritance, as alleged in her petition. We think 
it is clear that the divestiture of her title did not result from the conveyance of 
her husband to the appellant. Even conceding her renunciation as binding upon 
her, still we are at a loss to discover how it could be viewed as a divestiture of 
her title, inasmuch as it was merely a renunciation of her right of mortgage. 
But it appears to us clear, under the Act of 1835, that her renunciation must 
be considered void. 

It is objected by the appellant, that the judgment is erroneous, inasmuch as it 
is silent in regard to his claim in warranty. It is enough to say, in answer to 
this objection, that the representative of the estate of Whittington has not been 
made a party to this appeal. 

It is, therefore, ordered and decreed, that the judgment of the Distriet Court 


be affirmed, with costs. 
> 
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F. L. Mupp v. Harrison Rocsrs, Sheriff, et. al. 


A-surety who sues his principal to be indemnified on account of his lability, under Article 3026, 
C, C., is not entitled to garnishee a debtor of the principal, by propounding interrogatories, prior 
to judgment. F 

The surety of a Sheriff who is a defaulter for State taxes collected, and is insolvent, is entitled to a 
judgment against his principal for the amount of the defalcation—the officers executing the judg- 
ment, to pay into the Treasury the amount collected thereen. 


PPEAL from the District Court of St. Landry. 
T. H. Lewis & Porter, for plaintiff and appellant. Mouton & Linton, 
for defendant. Xing, for intervenors. 

Merricx, C.J. This suit was instituted by the plaintiff, as one of the sure- 
ties of the defendant, Harrison Rogers, Sheriff of the parish of St. Landry, to 
compel the defendant to indemnify the plaintiff as such surety. 

Tt appears that on the 28d day of May, 1848, the Sheriff and his sureties 
signed the official bond in favor of the Governor of the State, for the collection 
of the State taxes, of the year 1846, for the parish of St. Landry. 

For a balance of the taxes of 1846, amounting to $8,484 74, as well as for 
the years of 1849 and 1850, (also for large amounts,) the Sheriff was reported 
by the Auditor in January, 1853, to be a defaulter. 

This suit was instituted in February, A. D. 1853, praying that the defendant, 
Rogers, be decreed to indemnify the plaintiff, and also making the defendants, 
T. 0. Anderson & Co., parties, and propounding interrogatories on facts and 
articles‘to them, requiring them to disclose the amount of funds they have 
on hand, on deposit, belonging to the defendant Rogers. : 

T. 0. Anderson & Oo. answer the interrogatories, admitting that they have, 
in the aggregate, $3,650 45, due by them to Harrison Rogers. 

Plaintiff asks in his brief that 7. C. Anderson & Co. be decreed to pay the 
amount in their hands into the State Treasury, in order to indemnify the 
plaintiff as far as this sum goes against his liability as surety. 

Certain sureties on the subsequent bonds of the Sheriff intervened and 
prayed that the fund in the hands of Messrs. 7. (. Anderson & Co. be re- 
tained until the suits on the part of the State against Rogers and his sureties 
were decided, and that the sum be distributed equally among the “ respon- 
dents.” 

The Judge of the lower Court dismissed the proceedings against 7. C. An- 
derson & Oo., inthe nature of a garnishment, and also dismissed the inter- 
vention. He decreed in general terms that the plaintiff be fully indemnified 
by the Sheriff Rogers, against the payment of the sum appearing due by the 
Auditor’s report for the taxes of 1846. 

The intervenors have not perfected their appeal by giving bond. The 
plaintiff alone brings up the record, and we are only required to pass upon 
the caase as presented by the original parties to it. 

The plaintiff relies upon Articles No. 3026 and 8021, of the Civil Code fora 
reversal of the judgment, and insists that the sum of money in the hands of 
T. 0. Anderson & Co. ought to be applied by a decree of this Court to the 
extinguishment pro tanto of the liability of Rogers, for the taxes of 1846, and 
that unless this be done, the Article of the Code will remain, as to this case, 
inoperative. 









Se ee 


eee : iat 
se wiadt. na Sabai 








= 
fae 
* 


& 


ei 


ey Eve) eae cana Sia 


se seonogs 


ite 


4 rei 
fi, ~ ER 


rt 


eke ne ee 
», eyes ig 


¢ 


& 
| 
: 
¥ =| 












OPELOUSAS, SEPTEMBER, 1856. 


It is argued that, as the Article 3026 provides that the surety may bring his 
suit against the debtor to be indemnified, in the cases therein enumerated, 
that the mode adopted in this case, by way of garnishment, to compel 7. C. An- 
derson & Co. to pay into the State Treasury the funds in their bands, is within 
the spirit and equity of the above-mentioned Article, and Article 21 of the 
Civil Code. 

We think the difficulty arises in this case by supposing the word “indemni- 
fied,” used in the Article No. 3026, has a more extensive signification than it 
really has. 

If the plaintiff had actually paid the debt to the State he would not have 
had the right on the state of facts existing to commence his suit for re-pay- 
ment by way of garnishment. It can therefore hardly be supposed that the 
Legislature intended to confer this extraordinary remedy in a case where 
there had been no payment at all. Were we to allow this mode of proceed- 
ing, it would give the surety a privilege upon such active debts of the pria- 
cipal debtor as he might choose toclaim. The principle, once admitted, would 
extend also to the movables, immovables and slaves, and thus confer a com- 
plete privilege upon the surety, where the creditor himself would be invested 
with no such right, and, consequently, could not subrogate the surety to a 
right of which he was not the owner. 

We think, therefore, that there is no error in the judgment of the lower 
Court, so far as it dismissed the proceedings against 7. C. Anderson & Co. 

We think, with the Judge of the lower Court, that the plaintiff is entitled 
to the indemnity provided by Article 3026 of the Civil Code. The evidence 
shows that the debt on account of the obligation to collect the taxes was due 
by the expiration of the term for which it was contracted. In other words, 
the Sheriff having failed to pay the balance due by him in the time required 
by law, was declared by the proper authority a defaulter. 

The testimony tends strongly to show that he is also in insolvent circum- 
stances, 

It is difficult to conceive in what manner the judgment of the lower Court, 
which simply decrees that, “The plaintiff be fully indemnified by the said 
Harrison Rogers, as his surety on his bond for the year eighteen hundred and 
forty-six, against the sum appearing by the Auditor’s report herein filed, to be 
due the State of Louisiana by the said Harrison Rogers, Sheriff, and the inte- 
rest thereon accrued, and that the said Rogers fully indemnify said plaintiff 
against any eventual loss he may sustain,.as his surety aforesaid, on his bond 
as collector of State taxes, for the year 1846,” can be enforced. Who shall 
determine what is a compliance with this.judgment? Does it require real or 
personal security ? 

The plaintiff, if entitled to anything, is entitled to a decree more definite in 
its terms. XIV Duranton, No. 359. 

In this case we think the plaintiff should have judgment for the amount of 
the Sheriff’s defalcation to the State for the tax of the year i846, and the in- 
terest thereon allowed by law, and that the money made upon such judgment 
be paid into the State Treasury, in extinguishment of the balance of taxes due 
by the defendant for the taxes of the year 1846, and that any payment which 
the defendant, Rogers, shall make upon said balance of taxes for the year 
1846 be credited upon this judgment. 
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It is therefore ordered, adjudged and decreed by the Court, that so much of 
the judgment of the lower Court as dismisses this suit as to 7. C. Anderson & 
Co. be affirmed: And it is further ordered, adjudged and decreed, that the 
judgment against the said Harrison Rogers be avoided an d reversed; and now 
proceeding to pronounce such judgment as should have been rendered by the. 
lower Court, it is ordered, adjudged and decreed, that the plaintiff, Ferdinand 
L. Mudd, do have and recover judgment against said defendant, Harrison 
Rogers, for the said sum of eight thousand four hundred and eighty-four and 
seventy-four one-hundreths dollars, with interest thereon at the rate of ten 
per cent. per month, from the day of January, 1849, until paid, and 
that the officers charged with the execution of this judgment do pay into the 
State Treasury, and to the proper officer of the State of Louisiana, whatever 
sum may be made upon this judgment, to be imputed to the balance of taxes 
due by said Rogers, for the taxes of the year A. D. 1846; and it is further 
ordered, that whatever payment the said defendant may make to the State of 
Louisiana, on said balance of taxes, and interest thereon, for the year 1846, 
be allowed as a credit upon this judgment—it being understood that a satis- 
faction of said balance due the State for the taxes of the year 1846, and inte- 
rest, is also a satisfaction of this jugment; and it is further ordered that said 
defendant, Rogers, pay the costs in both Courts. 








Ricuarp E. Bowne, Under Tutor, etc., v. T. M. AnpErson et al. 


Where the petition of appeal does not contain a prayer for citation, and the appellee has not been 
cited, the appeal will be dismissed. 


PPEAL from the District Court of St. Landry. 

Swayze & Moore, for plaintiff. T. H. Lewis and Porter, for defendant and 
appellant. 

Mernicr, C. J. The appeal in this case was applied for by petition at cham- 
bers, after the adjournment of court. 

The petition for an appeal does not pray for a citation, nor does it appear that 
the appellant ever applied for one. The plaintiff and appellee prays for a dis- 
missal of the appeal, on the ground that he has not been cited to appear in the 
appellate court. 

The authority of the cases of Walker et al. v. Martolo, 18 L. R., 50, and Hezekiah 
Pratt v. James Erwin, 5 An. Rep., 115,‘are decisive, and the motion to dismiss 
must prevail. 

It is therefore ordered, adjudged and decreed that the appeal in this case be 
dismissed, at the costs of the appellant. 
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Leonora, f. w.c., v. E. P. Scorr, Executor, etc. 


A bequest in these words, “ I give and bequeath to my child, J. D., $3000, to be paid him on his at- 
taining the age of twenty-one years,” is an absolute gift which does not lapse by the death of the 
child before attaining his majority, but vests immediately in the heir of the child, on the death of 
the latter. 

When, in such a bequest, the testator directs interest on the legacy to be paid for the support and 
maintenance of the child, the heir of the child will be entitled to the interest also. 


PPEAL from the District Court of St. Martin. 
E. Simon, for plaintiff. J. G. Olivier, for defendant and appellant. 

SporrorD, J. Certain provisions in the last will and testament of Douglas 
W ilkins, deceased, have given rise to this suit. 

Several points were mooted in the court below, and generally decided in favor 
of the plaintiff. The defendant has appealed ; and the plaintiff, in answer to the 
appeal, has prayed that the judgment be reformed in her favor, as to the interest 
alone. 

The appellant’s cqunsel, in his argument, has raised but one issue in this court, 
to which we shall acvordingly confine our remarks. 

The question is, whether a legacy in favor of a natural child of the plaintiff, 
who has died since the testator, lapsed by the subsequent death of the child, and 
fell to the residuary legatee? In other words, whether the testamentary dispo- 
sition in question was conditional upon an uncertain event, or absolute, so far as 
to vest a transmissible right in the child at the moment of the testator’s death, 
although accompanied by a condition which suspended its execution for a term ? 

After acknowledging in his will that Joseph Douglas and Charles Dudley are 
his natural children by the plaintiff, a mulattress, and providing that the manumis- 
sion of the mother and ebiidren should be perfected according to law, the testa- 
tor made the following bequest : 

“Thirdly, I hereby give to the said Leonora an annuity of one hundred and 
fifty dollars a year during her natural life, as a charge upon my whole estate. 

“Fourthly, I give and bequeath unto my natural son, Joseph Douglas, three 
thousand dollars, and unto my natural son, Charles Dudley, two thousand do!- 
lars, to be paid to them respectively on their attaining the age of twenty-one 
years. It is further my will that, as soon as they shall be old enough to be 
separated from their mother, my executors shall send them to some State of the 
Union in which slavery is not tolerated, to be instructed in reading, writing and 
arithmetic, and in some mechanical art or trade. 

It is further my wish, that interest at the rate of 8 per cent. per annum on the 
said sums of three and two thousand dollars, from the time of my death, shall be 
appropriated for the maintenance and instruction of my said natural children, as 
aforesaid, the said interest to be equally divided between the said children. 

Douglas Wilkins, the testator, died on the 2d December, 1847, and his succes- 
sion being opened in the parish of St. Martin, was inventoried at the sum of 
$62,725 28. 

The emancipation of Leonora and her two children was effected, the children 
remained with the mother until early in 1849, when one of them, viz., Joseph 
Douglas, died ; the plaintiff is tutrix of the survivor, Charles Dudley. 
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fon The appellant maintains that there is deducible from the whole will a manifest 


grr. intention on the part of the testator to give alegacy of three thousand dollars to 
Joseph Douglas, only upon condition that he should live to the age of twenty- 
one years; and the fact that so small an annuity is left to the plaintiff is urged 
as favoring this construction. 

The case is controlled by the following articles of the Civil Code : 

“Art. 1691. Every testamentary disposition made on a condition depending 
on an uncertain event, so that in the intention of the testator the disposition 
shall take place on!y inasmuch as the event shall or shall not happen, is without 
effect, if the instituted heir or legatee dies before the accomplishment of the 
condition.” 

* Art. 1692. A condition which, in the intention of the testator, does but 
suspend the execution of the disposition, does not hinder the instituted heir or 
the legatee from having a right acquired and transmissible to his heirs.” 

“Arr. 1705. In the interpretation of acts of last will, the intention of the 
testator must principally be endeavored to be ascertained, without departing, 
however, from the proper signification of the terms of the testament.” 

. To hold that the bequest to Joseph Douglas was conditioned upon his reach- 
r. ing the age of majority, would require us to depart from the proper signification 
of the terms used by Douglas Wilkins. The gift is absolute; the term of pay- 
ment is fixed at the period of the legatee’s majority ; purum legatum est, quia 
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s non conditione, sed mora suspenditur. Dig. De Cond. et Demon., L., 79. The a] 
yg articles 1691, 1692 of the Louisiana Code are identically the articles 1040, 1041 FP 
of the Napoleon Code. In commenting upon the latter articles, Toullier says : en 

Fhe 


“Je donne a Paul 3000f., qui lui seront comptés le jour de sa majorité. Il n’y 
a ld qu’un terme et non une condition. Si Paul meurt avant avoir atteint sa ma- 
jorité, le legs est transmis a ses héritiers,” ete. Toullier, vol. 5, No. 674. 

The inference sought to be drawn by the appellant from the modicity of the 
bequest to Leonora, is too doubtful and remote to rebut the plain expressions of 
the testator’s will. If we were to resort to other parts of the instrument to a 
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elucidate the intention of the bequest to Joseph Douglas, we should also be 

obliged to consider that disposition by which the testator requests interest at the 

rate of 8 per cent. perannum to be paid thereupon from the time of his own de- 

cease, a provision difficult to be understood, if he had not absolutely bequeathed 

a principal sum to the legatee as a foundation for the demand for interest. 
Upon this branch of the case we find no error in the judgment of the District é 

Court. ca 
Bat it appears that there was error to the prejudice of the appellee in not car- | 

rying out the intention of the testator as to the interest, which is due, by the a 


terms of the will, upon the amounts of the legacies, from the day of his death. 

It is therefore ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be so amended as to allow the plaintiff interest upon the sum of three 
thousand dollars, awarded to her in her own right, as heir to Joseph Douglas, 
deceased, at the rate of 8 per cent. per annum from the 2d December, 1847, 
until paid, and a like interest from the same date, until paid, upon the sum of 
two thousand dollars, awarded to her as the tutrix of Charles Dudley. It is fur- 
ther ordered and decreed that, in all other respects, the said judgment be affirmed, 
the costs of appeal to be paid by the defendants and appellants. 
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Succession oF Tarsopavx, On the Opposition of Mrs. Rocer. 


The right of a wife to a distributive share of a succession, is not compensated by law by a aan due 
the estate by the husband for the purchase of property at the succession sale. 


PPEAL from the District Court of St. Martin. 
A. Deblanc, for administrator. E. H. Mouton, for opponent and appellant. 

Lea, J. The only question presented for solution in this case is, whether an 

administrator has a right to deduct from the distributive share of a married 
woman in a succession the amount of a purchase made by her husband. 
3 In the account of the administration of the succession of Thibodaux, the ad- 
ministrator deducts from the share of Mrs. Roger the amount due by her hus- 
band for the price of a slave and gun purchased by him. To this she makes 
opposition, claiming the whole amount, witho:t deductioa, as her paraphernal 
property. The only question, therefore, is, whether compensation took place by 
operation of law between the debt due by the husband and the amount to be 
distributed to the wife by the tableau. 

It may be assumed that a husband who administers the paraphernal property 
of the wife, may make purchases at a sale of the property of a succession in 
which she is interested, and where the portion of the wife is, by consent, imputed 
to the extinguishment of the price to be paid by him, that he will be responsible 
to her; but in the case at bar no such settlement of the husband’s debt was 
made. The administrator held the husband’s notes, (which, in the meaatime, be- 
came prescribed,) trusting to be reimbursed from the amount which would be 
due to the wife from the father’s succession. 

Mrs. Roger could receive nothing from the succession administered by Comeau 
until a distribution of the assets had been homologated; and before this was 
done, Mrs. Roger, by her opposition, claimed it in her own name as paraphernal . 
property. 7 

It is clear that there could be no compensation by operation of law in such a 3 
case, and equally clear that a debt due by the husband cannot, against her con- 
sent, compensa‘e by anticipation claims subsequently accruing to the wife. We 
a think, therefore, that there is error in the judgment of the District Court. 

ES It is therefore ordered that the judgment appealed from be reversed ; and pro- 
A ceeding to render such judgment as, in our opinion, should have been rendered, 
; it is ordered that Mrs. Melanie Roger do have and recover of Charles Comeau, 
x administrator of the succession of Anselme Thibodaux, the sum of $819 44, as 
the distributive share for which she should have been placed on the tableau. It 
is further ordered that the appellee pay the costs in both courts. 
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Ware, Srevens & Co. v. Taos. M. Tucker. 


Where a factor’s agent makes an advance to a planter expressly on behalf of his principal, the 
planter cannot plead in compensation of the factor’s claim for advances an individual debt due 
him by the agent. \ 


PPEAL from the District Court of St. Mary. 
E. C. Brent, for plaintiffs and appellants. J. G. Olivier, for defendant. 
Lea, J. This isa suit to recover an alleged balance of an account growing 

out of transactions between the plaintiffs and the defendant. 

‘The plaintiffs claim a balance of $2230 75, due them for advances, com- 

missions and interest, after deducting the proceeds of sales made for de- 

fendant’s account, as his factors; also, $78 61 for commissions on crops on 
which they had made advances, but which were not shipped to them as by 
agreement. 

The answer is, substantially, a general denial of the allegations of the peti- 
tion. The defendant denies that any advance was made by the plaintiffs or to 
any one for him, with his consent, or that he was under any obligations to send 
the crop of 1850 or 1851 to the plaintiffs; but he alleges that the plaintiffs owe 
him the sum of $5014 72, the proceeds of 95 hogsheads of sugar and 120 bar- 
rels of molasses, sold by the plaintiffs for account of respondent. 

Inasmuch as the proceeds of the sugar and molasses are credited to the de- 
fendant in the plaintiffs’ account, to the full extent claimed by him, it is only 
necessary to examine the correctness of the charges against him. These con- 
sist of an advance of $7000, with the difference of exchange thereon, and the 
interest as calculated in the account. At the time the advance was made, 
MeMain, who was the agent of the plaintiffs, was indebted to the defendant ; 
but it appears from the testimony of both McMain and Vose that the advance of 
$7000 was made by McMain for the account of White, Stevens & Co., and as 
their agent, and was also made as an advance upon the defendant’s growing 
crop. It appears, further, that when the account of sales was presented to the 
defendant, he admitted its correctness, with the exception of a trifling charge for 
insurance, which is otherwise sufficiently proved. 

The whole difficulty seems to grow out of the fact that at the time the 
advance was made, McMain was indebted on his individual account to the de- 
fendant; but if the positive testimony of both McMain and Vose is to be 
believed, (and no attempt has been made to discredit them, nor has any allega- 
tion of fraud been made,) it is clear that defendant perfectly understeod that 
the advance made to him was made by McMain in his-capacity as agent of the 
plaintiffs, and for their account. If so, the balance cannot be compensated by 
the debt (if any) due to the defendant by McMain. 

A majority of the court are of the opinion that the evidence is insufficient to 
support the claim for commissions charged on the crop which the defendant 
failed to ship them as stipulated in his alleged agreement. 

It is ordered that the judgment appealed from be amended, so as to read as 
follows: It is erdered that the.plaintiffs, White, Stevens & Co., do have and 
_ Tecover of the defendant, Thomas M. Tucker, the sum of $2230 75, with inter- 
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. himself, “ that defendants would not get the benefit of the stubble.” 





OPELOUSAS, SEPTEMBER, 1855. 


est thereon at the rate of 5 per cent. per annum from the Ist day of November, #"* 
1850, till paid, and that the defendant, Thomas M. Tucker, pay the costs in both  ToK#®. 
courts. 





Pierre Warrette v. Amewia M. Kine et al. 


Actions for torts sounding in damages are prescribed by one year. 
An action instituted on the 14th day of the month, for a tort committed on the 18th day of the same 
month of the preceding year, is prescribed. 


PPEAL from the District Court of St. Landry. 
J. G. Olivier, and Garland & Lestrapes, for plaintiff. T. H. Lewis and 
Porter and Swayze, for appellants. 

Bucuanan, J. The defendants purchased, on the 6th January, 1852, at pro- 
bate sale, a tract of Jand belonging to the succession of George King, deceased. 
The plaintiff had, by sufferance of the owner, enclosed and cultivated this land, 
(which adjoined land belonging to himself,) for several years. That the plaintiff 
had no title to the land himself, and that the same belonged to George King’s 
succession, is not only proved by his acknowledgments, as testified by his own 
witness, but by his act, in attending the probate sale, and bidding for the pro- 
perty. In fact, the ownership of the land is stated in the petition to have been 
in King’s estate. 

Plaintiff's evidence also shows, that after this probate sale, plaintiff made a 
voyage to France, and, on the eve of his departure, ordered his overseer to cul- 
tivate this land, after it had been thus adjudicated to the defendants, in his pre- 
sence, and with his consent. In conformity to this order, plaintiff’s overseer 
planted corn and cotton ona portion of the land in question. It must be ob- 
served, that at the time of the adjudication, there was some stubble cane on the 
land, which plaintiff reserved the right of digging up, in order, as he expressed 


Under these circumstances, after demands of possession of the land, made ver- 
bally through a mutual friend of the parties, and in writing by a letter to the 
plaintiff’s wife, (plaintiff being absent from the State,) the defendants, on the 10th 
April, 1852, wrote formal notifications to the overseer of plaintiff, and to himself 
and wife, not to continue to cultivate and possess the land, under pain of being 
treated as trespassers. 

The letter to the overseer is proved to have been delivered to him on the 13th 
April, 1852. The letter to plaintiff and wife is alleged in the petition to have 
been given to Mrs. Wartelle some days previously; but in the argument in this 
court, both the letters are assumed to have been delivered on the same day, the 
18th April, 1852. The letter to Mrs. Wartelle concludes as follows: “Now, 
therefore, you are hereby again warned, and for the last time, to desist at once 
from the further cultivation of said land, and required, as you have been hereto- 
fore repeatedly required, forthwith to remove, or cause to be removed, from said 
land, all the enclosures which you claim to belong to you. You are notified, that 
in the event of your refusal or failure to desist from the cultivation of said land, 
or to remove those enclosures therefrom, that they will hold you responsible in 
damages in a civil action; that they will proceed against you as trespassers, under 
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the criminal laws of the State ; and further, that they will, immediately after the 
15th day of the present month, proceed to cause said enclosures to be removed, 
foreibly, if necessary.” 

The plaintiff's agent complied with this requisition, and removed the enclosures 
around the land purchased by the defendants at the probate sale, as aforesaid, on 
the next day after receiving the notices. The consequence of removing these 
enclosures, is alleged in the petition to have been, that the cattle from the ad- 
joining prairies entered upon the land, and destroyed the growing crop of corn, 
cotton and sugar cane. For the loss thus sustained, plaintiff brought, on the 
14th April, 1853, this action against defendants, assessing the damages in his peti- 
tion at five thousand dollars, which sum he claims in solido from George R. King 
and his mother and sisters, who signed the letter to plaintiff and wife of the 10th 
April, 1852, and of Harrison Rogers, who has no interest in the land, but who 
was simply the bearer of the letter in question. 

The above is a statement of the material facts, taken from the petition and the 
evidence; and it might well be questioned whether they disclose any cause of 
action whatever. No exception of this sort was taken, however, but the parties 
have treated the contest as a serious one; and the jury have assuredly so con- 
sidered it, for they have given a verdict against all the parties, letter carrier as 
well as letter writers, in solido, for one thousand dollars. 

A plea of prescription, interposed by H. Rogers in the District Court, and by 
his co-defendants in this court, will spare us the disagreeable task cf investigating 
the merits of this family quarrel. 

By Article 3501 of the Louisiana Code, actions sounding in damages for torts 
are prescribed by one year. Hennen’s Digest, page 1272, No. 8. This year 
must be computed from and after the day of the commission of the tortious act. 
C. C., 3480; 8 An., 528. 

The alleged tortious acts, committed by the defendants, were the writing and 
sending of a threatening letter, by all the defendants, except Harrison Rogers, 
and the carrying and delivery of the said letter by defendant Harrison Rogers. 
The destruction of the enclosures around the crop planted by plaintitf, which de- 
struction aforded ingress to wandering cattle, and the consequent destruction of 
the crop, were not acts of the defendants. The counsel of plaintiff contends 
that plaintiff’s agents would not have removed the inclosure, had it not been for 
the terror inspired by the threat, contained in the conclusion of the letter, that 
defendants would forcibly remove the enclosures, unless they were removed by 
plaintiff. Even so: But the fright caused by the reception of this letter cannot 
render defendants responsible for the subsequent acts of plaintiff’s agents, unless 
those acts were the inevitable consequence of defendants’ menaces; as if, for 
instance, the defendants had, with arms in their hands, compelled plaintiff’s agents 
to remove the fences, under the apprehension of bodily harm had they not done 
so. But so far is that from being the case, that defendants offer to plaintiff’s 
agents the option of removing the fences themselves, or of seeing them removed 
by defendants. And a day is fixed by the notice, two days after the reception of 
the same, on which defendants will proceed to remove the fences. This notice 
was given in ample time for the plaintiff’s agents to have applied to the com- 
petent court for an injunction against the threatened act of defendants; and we 
cannot presume that the defendants would have disregarded an injunction, had 
such a writ been issued. 
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Under these circumstances, the act of destroying the fences is net to be viewed 
as the act of defendants; and the prescription mentioned above, commenced run- 
ning from the 18th April, 1852. The first day of the year following the tortious 


“act complained of, was the 14th April, 1852, and the last day ef that year was 


the 18th April, 18538. This action was instituted only on the 14th April, 1853, 
on which day some of the defendants were served with citation. But the pre- 
scription was already acquired. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed, and that there be judgment fur defendants, with costs in both courts. 





J. A. Bonnaron, Administrator, v. J. Wirz. 


A bill of exceptions which does not set forth the grounds upon which testimony was ruled out, will 
not be noticed. And so, with a bill which does not show the materiality of the testimony of a 
witness offered and rejected as incompetent. 

An action against a tutor is prescribed by four years from the majority of the ward. 

The proper mode of recovering property held under a simulated title, is by the action of revendi- 
cation. 


PPEAL from the District Court of St. Martin. 
A. Deblanc, for plaintiff and appellant. ZF. Mongé and. £. H. Mouton, 
for defendant. 

Voornigs, J. This suit is brought by the plaintiff as administrator of the 
succession of Sosthene Wiltz, deceased. He alleges that the defendant was 
appointed the tutor of the deceased on the 4th of December, 1848, and as such 
received from the estates of Alexander Wiltz and wife, as the inheritance of 
his ward, the sum of $1645 35; that at the sale of said Alexander Wiltz’s es- 
tate, the defendant purchased, apparently in his own name, but in fact for his 
ward, a slave named Marguerite, of whom the latter took immediate posses- 
sion as owner, according to their mutual understanding, and continued to hold 
said slave as such until the period of his death ; that the defendant promised to 
convey to his ward by public act, the legal title to said slave, but owing to the 
disorder of the affairs of the latter, it was delayed with a view and understand- 
ing to defraud his creditors, and in the meantime died; that, confiding in the 
honor and integrity of the defendant, and believing that he would fulfill his 
promise, the deceased gave him a discharge as his tutor, which was duly regis- 
tered in the office of the Recorder of Mortgages ; but neither at, nor subsequent 
to the execution of the discharge, did the defendant ever pay any money to his 
ward, the price of the slave in question being considered as given to him in 
payment; that the deceased also sold to the defendant property of the value 
of $1500 for the purpose of screening the same under a simulated sale, the 
possession of which having continued in the deceased ; that the defendant has 
illegally and fraudulently taken said slave and property thus sold to him, out 
of the possession of the widow of the deceased, and has refused to restore the 
same, or to pay the amount which he owed his ward; and that the defendant 
having thus violated his promises and obligations, is liable: 1st, for the sum of 
$1645 35, received on account of his ward; 2dly, the sum of $1500 as the 
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price of the property thug conveyed to him ; and 3dly, the sum of $1800 as 
damages sustained by the succession of the deceased in consequence of his 
illegal acts. 

The petition concludes with a prayer that the defendant be condemned to 
pay to the plaintiff the sum of $4945 35, with 5 per cent. interest from the Ist 
Saturday in September, 1854, and 8 per cent. interest on the balance from ju- 
dicial demand, and for a trial by jury. 

The defendant in his answer pleaded the general issue and averred that his 
ward, Sosthene Wiltz, had given him a discharge or receipt in full for the 
amount which he owed as his tutor; and also pleaded in bar of the plaintiff's 
action the prescription of four years, alleging that the deceased, his ward, had 
attained the age of majority more than four years previous to the institution of 
the present suit. 

The case was submitted to a jury ; and from a judgment rendered on their 
verdict in favor of the defendant, the plaintiff has appealed. 

Our attention has been called to two bills of exceptions in the record. On 
the trial, the plaintiff offered to prove by parol that the slave in question was 
purchased by the defendant for his ward, and to prove what the defendant had 
received from the estates of his ward’s parents, and also to prove the transac- 
tion which had taken place between the purchaser of the child of the slave 
Marguerite and the deceased. As the bill of exceptions sets forth none of the 
grounds upon which the evidence was ruled out, we do not think it is in our 
power to notice it. 13 L., 98; 5 An., 17. The other bill of exceptions is to the 
ruling of the Judge a quo rejecting the testimony of the wife of the deceased 
on the score of incompetency.. The bill of exceptions does not inform us in 
what respect the testimony was important. We have therefore no means of 
determining whether it was material and such as should have influenced the de- 
cision of the cause, or not. Hence we do not feel ourselves at liberty to grant 
the relief sought. 

On the merits and under the pleadings, it does not appear to us that there is 
any error in the verdict of the jury. The claim of the deceased against the 
defendant as his tutor, was clearly barred by prescription. Whether the slave 
in question belonged to Sosthene Wiltz, in whose possession she was until the 
time of his decease, or not, is a question which we do not consider as present- 
ed by the issues. As to the other property alleged to have been sold to the 
defendant by the deceased, we do not think the present form of action, which 
should have been one of revendication, authorized the jury to pass upon the 
simulation of the sale. The answer, as we have seen, is silent on the subject. 
It is the prayer of a petition which gives character to the action. 

It is therefore ordered and decreed, that the judgment of the court below be 
affirmed, with costs, 
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Terence Bourre v, P. P. Bryant, President of Police Jury. 


Where a parish tax is levied to pay subscriptions of stock in corporations for works of internal 


improvement, the expenses of collecting such tax, must be borne by the parish, and not by the 
corporation. 


PPEAL from the District Court of St. Martin, . 
A. Deblane, for plaintiff and appellant. Z. Simon and H. J. Heard, for . 
defendant. 

Merrick, ©. J. This suit is brought to compel the defendant, in his capacity 
of President of the Police Jury of the parish of St. Martin, to subscribe a 
draft in favor of the plaintiff on the Treasurer of the parish, for four hundred 
and ninety-five dollars. 

The defence rests mainly on the legality of an ordinanee of the Police Jury, 
and no objection is made to the form of proceeding in this case. 

It appears, that at the June session of the Police Jury of the parish of St. 
Martin, John EF. Darly was appointed collector of the railroad tax, levied on 
account of a subscription of stock to the Opelousas and Great Western Rail- 
road Company; his commissions at two and a half per centum, were recog- 
nized, and he was required to give bond in the sum of $70,000. At a session 
of the Police Jury held in September, J. Z. Darly was treated as collector of 
the Railroad tax which had been subscribed by the parish of St. Martin, and 
instructions were given him by the Police Jury as to the institution of suits to 
test the legality of the tax imposed by the Police Jury. 

At the same session of the Police Jury, the following resolution was adopted, 
viz: 

“Resolved, that whatever happens, if Mr. J. Z. Darly has done his duty, 
he be equally paid, and that he shall receive the sum of $495, amount of his 
commission, at two and a half per cent. on $220,000 ($22,000?) of notices 
served for the railroad tax.” 

This sum was afterwards recognized as due J. £ Darly, by the tableau 
of the probable expenses of the parish of St. Martin, published for the year 
1854. 

In March of the last mentioned year, the sum of $150 was voted to J. £. 
Darly, on account of his commissions for the colleetion of the railroad tax, 
under the charge of continuing to collect the tax. But Darly having refused 
to receive $150, the resolution was the same day rescinded. 

The transfer of the claim of Darly te plaintiff, is made to appear by nota~ 
rial act. The judgment of the lower court was in favor of the defendant. 

It is contended, that the ordinance of the Police Jury, allowing a compensa-~ 
tion to J. E. Darly, was illegal; that the Police Jury transcended their pow- 
ers, and that all they could do was, “to pass an ordinance levying the tax, 
and to appoint a collector of said tax, and that the commissions which said 
collector would have been entitled to receive for the performance of his duties, 
form a legitimate charge against the Opelousas and Great Western Railroad 
Company, and not against defendant.” 

The Act approved the 12th of March, 1852, (Statutes of 1852, p. 128,) autho- ° 
rizes parish and municipal corporations to subscribe stock to corporaticns 
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undertaking works of internal improvement, and provides for the levying of 
a tax on the landed estate situated in the parish, the rate of taxation, and the 
period or periods when it shall be payable. 

The Police Jury are also empowered to take the bond from the tax collector, 
in such sum as they may deem necessary. 

The company holding the stock of a parish, would have the same right to 
exact its payment in full, as it would have to exact such payment from a pri- 
vate individual, who was a stockholder. It must follow, that the Railroad 
Company cannot be charged with the expense of enforcing and collecting the 
taxes, and giving notices, &c. This charge properly falls upon the parish, 
which subscribed the stock. 

We, therefore, see nothing illegal in the resolution of the Police Jury, award- 
ing J. EZ. Darly, $495, and as this is the only serious reason urged why the 
President of the Police Jury should not sign the warrant on the parish Trea- 
sury, we will make the order prayed for. 

It is therefore ordered, adjudged and decreed, by the court, that the judg- 
ment of the lower court be avoided and reversed; and proceeding to pro- 
nounce such judgment as should have been rendered by the said court: 
it is ordered, adjudged and decreed, by the court, that plaintiff’s right to 
the sum of four hundred and ninety-five dollars allowed J. E. Darly, by the 
resolution of the Police Jury of the parish of St. Martin, on the 5th day of 
September, 1855, be recognized, and the said defendant, in his capacity of 
President of the Police Jury of St. Martin, is hereby ordered to subscribe and 
deliver his warrant on the Treasurer of the said parish, directing him to pay 
to the said plaintiff, the said sum of money; and it is further ordered, that 
said defendant pay the costs of both courts. 





Exizapeta Freeman, Wife, &c. v. J. Ryan, et als. 


A judgment creditor of the husband will be enjoined from seizing the paraphernal property of the 
wife, when she retains the administration thereof. 

The filing a petition by the wife, to enjoin her husband from disposing of her property, is sufficient 
evidence that she retains the sole control thereof. 


PPEAL from the District Court of Lafayette. 


Crow & Girard, for plaintiff. C. H. Mouton, for defendants and ap- 
pellants. 


Lea, J. This is a suit in which a married woman, who is separated in prop- 


, erty from her husband, seeks to enjoin a seizure made by a judgment creditor 


of her husband. 

- The plaintiff, in 1838, obtained a judgment of separation of property, as 
above stated, in which, a certain number of cows and horses, designated by 
the brand E. T., were recognized as her paraphernal property. In the petition 
filed by her, she prayed that her husband might be enjoined from selling or 
otherwise disposing of the property thus claimed by her. The defendants rely 
upon the alleged nullity of the judgment of separation, and of all the proceed- 
ings incident thereto. 

. The view we have taken of the facts of this case, makes it unnecessary to 
examine the issues which have been made with reference to the validity of the 
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judgment. The evidence conclusively shows that all the stock marked with 
the brand E. T., at the time she was married, belonged to the plaintiff. It is 
not shown that there was any increase of this stock, between the date of her 
marriage, and the decree of separation. Indeed it does not appear how long 
a period elapsed between these two events. Now, assuming for the purposes 
of argument that the judgment of separation is without effect so far as the de- 
fendants are concerned, it is clear that it should be recognized as an assump- 
tion of the administration of her paraphernal property, inasmuch, as she sued 
out an injunction against her husband, prohibiting his interference. It ap- 
pears that the increase of this stock has been marked ever since with the plain- 
tiff’s brand, and it does not appear that the husband has, in any manner, con- 
tributed to the increase of the stock by purchases of his own. 

Under the evidence, we think that the stock seized in execution by the de- 
fendants, must be recognized as the paraphernal property of the wife, subject 
to her separate administration. 

It is ordered that the judgment appealed from be affirmed with costs. 





Martua Harmon, Wife of L. C. Tempie, v. J. Ryan. 


A donation, propter nuptias, not duly registered until after a third party has acquired a judicial 
mortgage upon the property donated, is not valid as against the creditor, who has previously re- 
corded his judgment. 

Such a donation, when made by one who is insolvent to the knowledge of the donee, and when it 
embraces the whole of the donor’s property, is not valid as against creditors. 


PPEAL from the District Court of Calcasieu. 
T. H. Lewis & Porter, for plaintiff. B. F. Linton & J. K. Elgee, for 
defendant and appellant. 

Bucnanan, J. Leonard C. Temple made a donation, propter nuptias, to 
the plaintiff, by authentic act before the Recorder of Calcasieu parish, of cer- 
tain slaves and other property, on the 22d March, 1851; and on the same day, 
after said contract was passed, the parties thereto were married. 

This donation was recorded in the parish Register of Conveyances, on the 
24th March, 1851. 

On the 22d March, 1851, the same day with the marriage, a verdict of a jury 
and judgment thereupon were rendered and signed in the District Court of 
Calcasieu parish, in favor of defendant against Leonard C. Temple, which 
judgment was recorded on the 22d March, 1851. On the 7th April, 1851, the 
slaves mentioned in the marriage contract aforesaid, were seized in execution 
of the judgment of defendant against Temple; and on the 7th June, 1851, 
said slaves were adjudicated at Coroner’s sale, to defendant, who has had pos- 
session under said sale, up to the time of the institution of this suit, in 1853. 

Plaintiff claims said slaves, as owner, under the donation propter nuptias 
aforesaid. Defendant resists the claim on the ground that plaintiff’s title was 
not recorded at the time of the registry of defendant’s judgment against Zem- 
ple; and also that the donation in question was illegal and void, as to third 
persons, being a donation of all the donor’s property, (said donor being insol- 
vent to the knowledge of the plaintiff,) and made for the purpose of defrauding 
donor's creditors, and particularly to frustgte and defeat the collection of de- 
fendant’s judgment against the donor. 





Ryray. 
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br aad Both these grounds of defence are made out by the evidence. 

Ryan. The law gives no effect to acts of alienation against third persons, unléss 
they have been regularly enregistered. Hennen’s Dig. 1360. The proper 
place for enregistering marriage contracts, is the Recorder’s office of the parish. 
Acts of 1846, page 72. 

The defendant had acquired a judicial mortgage upon these slaves, before the 
registry of plaintiff's title. 

On the other ground of defence, the evidence is equally explicit. The dona- 
tion of Temple to plaintiff, comprised all his property. It was made on the 
same day that a judgment for a larger amount than the total value of the 
property, was entered up against him. The circumstances were the subject of 
general attention and town talk in Marion, and were viewed by the public as a 
race between a creditor and debtor. 

A title acquired under such circumstances, cannot avail the plaintiff. Her 
counsel has objected to the allegations and proof of fraud in this case, on the 
ground that the defendant should have instituted the revocatory action. But 
this is a petitory action. No opposition was made to the seizure and sale of 
the property; it had been in possession of defendant for two years, when he 
was cited in this suit; the plaintiff must succeed by the strength of her title; 
and all legal defences against her title are competent to the defendant, whose 
possession she seeks to disturb. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be reversed, and that there be judgment in favor of defendant, with 
costs in both Courts. 





Succession or B. A. Curtis—On the Opposition of Toomas MasKELL. 





The holder of a negotiable note made by the husband, and acquired before maturity and without no- 

tice, is entitled to enforce the same against the community property, after the death of the hus- 
band, notwithstanding the note was given for the individual debt of the husband. The helder will 
not be compelled to proceed against the separate estate of the husband. 






PPEAL from the District Court of St. Mary. 

J. G. Olivier, for administrator. EF. C. Brent, for opponent and appel- 
lant. 

Merrick, C. J. The only question presented in this case is, whether 
Thomas Maskell, who holds certain promissory notes, signed by the intestate, 
shall be paid out of the community or separate estate of the deceased. ; 

As the notes are negotiable and were given during the existence of the com- 
munity, and it has not been shown that the present holder acquired them af- 
ter maturity or with notice, we do not feel called upon to decide, whether notes 
given in extinguishment of the individual debts of the husband can, after his 
decease, be exacted of the community, or whether they should be paid by the sep- 
arate estate. 

The holder of promissory notes, negotiable on their face, acquired before ma- 
turity and without notice, is entitled to inforce them against the community, 
during the existence of which they were given. 

We think, therefore, the judgment of the lower Court is erroneous, so far as 


it refuses to recognize Thomas Maskell, as a creditor of the community, for - 
amount of the notes set forth in his opposition. 
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The record does not justify us in declaring the dividend to be paid the oppo- Svoqmslox oF 


sers and other creditors, and we remand the case for the filing of a new tableau 
accordingly. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
lower Court be reversed, so far as it refuses to recognize said Thomas Maskell, 
as a creditor of the community, for the amount of the said promissory notes, 
and interest specified in the said account and tableau of distribution, and the 
said Thomas Maskell is hereby recognized as such clinographic creditor, and 
it is ordered that he be paid concurrently with the other clinographic credi- 
tors out of said fund, hereby recognizing the claims of the community against 
the separate estate of said Bennett A. Curtis, as a clinographic creditor 
for the amount of such payment; and it is further ordered that the claims 
of all other parties as recognizeded by the account, and the judgment 
of the lower Court, be confirmed and approved; and it is further ordered 
that said administrator and administratrix do, within twenty days after 
the filing of the mandate of this Court in the lower Court, file a new 
tableau of distribution, wherein he shall place said Thomas Maskell and 
John Garrett tutor, with the other creditors, in conformity to the direction 
contained in this decree, and so much of the decree of the lower Court as is 
hereby affirmed ; and it is further ordered that the decree of the lower court 
be, in all other respects, affirmed, and that the appellee pay the costs of appeal ; 
and this case is remanded to the lower Court for further proceedings herein 
directed. , 


L. B. Lepoux, Wife of J. A. Boyp, v. Her Hussanp. 


A divorce 4 vinculo, will be granted on the ground that defendant has committed adultery in the 
matrimonial dwelling, or kept a concubine openly and publicly in another, without a prior or con- 
temporaneous judgment of separation, & menza et thoro. 

A donation inter vivos, made in favor of marriage, is not revoked to the amount of the disposable 
portion by the birth of children, issue of the marriage. 

The revocation declared by Art. 1556, ©. O., is effected by the birth of children, issue of a marriage 
other than that in favor of which the donation was made. 

A condition in the Act of donation, that the property shall revert to the donor in case the donee 
“ shall in any manner or form, be separated from the donor, her husband,” Held: not to apply 
to a separation obtained against the donor, and for his fault. Such a condition is in derogation 
of Art. 152, 0. O., andis null. ©. © 11. 

The limitations over, of the property donated, in the event of the death of the donor or donee, can- 
not properly be noticed during the life of both parties ; and the donor is entitled to the possession 

until the contingent event happens. 


PPEAL from the District Court of St. Martin. 
A, Deblane, for plaintiff and appellant. 2. Simon, for defendant. 
Bucnanan, J. This is a suit for divorce. The petition alleges that defend- 

ant has committed adultery, and has kept and keeps concubines in the common 

dwelling ; also, that defendant has assaulted and beaten plaintiff on various 
occasions. 

The defendant excepts to the action, on the ground that it has not been pre- 
ceded by a judgment for separation of bed and board; and on the further 
ground that the petition in this case does not pray for a separation of bed and 
board, as well as for a divorce. 
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— The law upon which the counsel relies in support of this exception, is the 
Born. 


Act of 1827, relative to divorces, page 130, Session Acts. The Judge did not 
err in overruling this exception, Had the plaintiff claimed the divorce for ill 
treatment alone, the divorce could only have been granted two years after a 
judgment of separation of bed and board. Act of 1827, Section 4. But where 
the husband has committed adultery in the matrimonial dwelling, or has kept 
a concubine openly and publicly in any other, a suit may be immediately com- 
menced for divorce by the wife ; and the expression of the Act of 1827, that 
in such case, “a judgment of divorce may be granted in the same decree 
which pronounced the separation of bed and board,” is not to be taken as re~ 
quiring either a prayer, or a decree fora separation specifically ; for, asubsequent 
section of the Statute (the seventh), declares that the effects of a divorce in- 
clude all those which appertain to a judgment of separation of bed and board, 
and, in addition thereto, a dissolution of the bond of matrimony. The greater 
decree, which is the divorce, therefore includes the less, which is the separa- 
tion from bed and board, and is virtually, a decree of separation of bed and 
board, although the same be not specified. Upon the merits, the proof makes 
out abundantly the charge of adultery, contained in the petition. The decree 
of divorce, is, therefore, correct. We also approve of that portion of the judg- 
ment appealed from, which gives the custody of the children, issue of the 
marriage, to the plaintiff. 

The next question to be examined, the divorce being confirmed, concerns the 
right of the wife to recover of her husband the property given to her by the 
latter in the marriage contract. The District Judge considered this donation 
as revoked to the amount of the disposable portion by the birth of children of 
the marriage. This portion of the judgment is the subject of plaintiff’s ap- 
peal; and a careful examination convinces us that the learned Judge has mis- 
taken the meaning of the Article 1556 of the Civil Code, upon which, this 
decision has turned. That Article declares that donations inter vivos shall be 
revoked by the subsequent birth of children to the donor. But there are two 
excepted cases to this rule, expressed in the Articleitself. The first, where the 
donation is one made in favor of marriage by the ascendants of the married 
persons ; the second, when the donation is made in favor of marriage by one of the 
married persons to the other. The present case comes entirely within the second 
of these exceptions. Some discussion has arisen at bar upon the phraseology of 
the Article, which we deem unnecessary here to analyse more particularly, 
because the construction, contended for by the learned counsel of defendant, 
would lead, as we conceive, to a direct contradiction in terms. The object of 
marriage, it cannot be disputed, is the perpetuation of families; and the pro- 
creation of children is, of necessity, in the contemplation of the parties, to that 
contract. The interpretation which would make the Legislature declare a do- 
nation made in favor of marriage, to be revoked by the happening of that 
event (the birth of children) which, as all the authorities agree, is a principal 
object of marriage, is inadmissible. The revocation of which the Article 1556 
speaks, is a revocation, produced not by the birth of children, issue of 
the same marriage in favor of which the donation has been made, but by the 
birth of children issue of some other marriage, and offspring of a donor, other 
than a party to the marriage in favor of which the donation was made, or 
than the ascendant of such party. Viewed in this light, the Article 1556 is 
consistent with itself and with general principles. Marriage is a contract highly 
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conducive to morality, and to the good order of society. It is, therefore, fa- 
vored by the law, which has secured to children born in wedlock, a portion of 
their father’s estate, which the latter is not allowed to alienate, to their preju- 
dice, by a donation made, even in favor of a marriage of another person, un- 
less that other stand to him in the relation of a child. 

The Article 1739, UC. C., is not applicable between these parties, or at this 
time. That Article refers to an event which is certain to happen, but which 
has not yet happened—the death of the donor, and to another event, which is 
uncertain, and which may never happen—the survivorship of the donor’s chil- 
dren or other legitimate descendants. Again, the lot of ground and the three 
slaves which were donated by marriage contract, may be more or may beless than 
the tenth part in value of the property, which the defendant may have at his 
death. But this can only be determined at the defendant’s death, and the do- 
nation, if excessive, can only be reduced at the instance of the defendant’s 
forced heirs, or of their heirs or assigns. C. C. 1490, 1491. 

The learned counsel of defendant has also urged the terms of the marriage 
contract in support of the decision of the District Court, in relation to this do- 
nation. They are as follows: “To have and to hold the said parcel of ground, 
with its improvements, and the said three slaves, unto the said Ludevine Le- 
dou, and her heirs forever, in consideration of the aforesaid marriage, and on 
the express condition that should she die before the said John A. Boyd, or in 
any manner or form be separated from him as her husband, then the said 
property and slaves, with their increase, shall be returned to him, and shall be 
his property, or, should the said John A. Boyd die first, having children born 
of his said marriage, then the said property and slaves are to belong to the 
said children, but should he die first, without leaving children as aforesaid, 
then the same is to be full property of the said Ludevine Ledouz, and her 
heirs forever.” 

By the above clause of the marriage contract, relative to separation, we do 
not understand that the donated property reverts to the donor in case of sepa- 
ration obtained against him, because, even if the ambiguous expressions used 
are to be construed as a prospective renunciation of a legal right on the part 
of the wife, the convention would be in derogation of Article 152 of the Civil 
Code, which is a law eminently conducive to public order and good morals ; 
and would be null, according to Article 11 of the Code. In the language of 
Toullier, vol. 2, p. 78, No. 744, “Il n’est pas permis de promettre d’avance, 
limpunité d’une action que la loi désapprouve et punit.” 

As to the limitations of the estate on the property donated, to the donor in, 
case of the predecease of the donee; to the children of the marriage upon the. 
predecease of the donor; to the donee and her heirs forever, in case of prede- 
cease of the donor, without issue of the marriage; these are matters which it 
would be premature to examine at present. The donation is an absolute con~ 
veyance: “the said John A. Boyd, does by these presents convey, cede, trans- 
fer and and deliver to the said Ludevine Ledouz, and her heirs forever.” The 
donee is entitled, by the Article 152 C. C., to the advantage thusgiven,-—to the 
property thusdonated. Should she die before the donor, the question may arise 
whether the donor shall take the property in preference to the donee’s heirs,— 
whether the limitation shall control the words of conveyance to donee and her 
heirs ; but now, that both donor and donee are living, there can be no question 
of the right of the latter to the possession and enjoyment of the property. 
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" danous The judgment decreeing the divorce, but rejecting the claim of the plain- 


tiff to the property donated, was rendered on the 5th of October, 1854. A 
judgment was also rendered on the 8th of October, 1854, upon an injunction 
sued out by defendant against an execution for alimony. The petition of ap- 
peal of plaintiff was filed on the 9th of October, 1854. But from the terms 
of that petition, and of the appeal bond given by the appellant, it is not under- 
stood by us that plaintiff has appealed from any judgment except the final 
one of the 5th of October, 1854. 

It is therefore adjudged and decreed, that the judgment of the District 
Court be amended: that the plaintiff be put in possession of the property 
mentioned in the second article of the marriage contract between the defen- 
dant and the plaintiffs, passed before P. P. Briant, notary public, in the parish 
of St. Martin, on the 17th of September, 1846, being a lot of ground, with im- 
provements, and three slaves, therein described; that as so amended, the 
judgment of the District Court be affirmed; and that defendant pay costs in 
both courts. 


Nore.—Dvpre, J., presided at the District Court. 





C. H. Movron, Administrator, v. E. F. Bravcname. 


If no fraud or deception be practised upon a surety, the obligation is valid as to him, if it be valid 
as against the principal. 

An administrator, who purchases property of the succession, and gives his nete for the price, can- 
not plead the nullity of the sale and resist payment of his note, without tendering back the prop- 
erty purchased. 

A note payable to the agent of the maker for the use of the succession of which the maker wa, 
administrator, is valid. The real obligees are the creditors and heirs of the succession. 

Payment of a note will not be presumed, from the fact of its having matured, whilst in the hands 
of an administrator, who was also the maker, when it is found uncancelled in the hands of a sub, 
sequent administrator. In such a case, the burden of preving payment is thrown on the obligor. 

Where the term of payment has not been prolonged in favor of the principal, and no act has been 
done by the holder of a note, which would prevent the surety, on payment, being subrogated to all 
the rights of the holder against the principal, the holder will not be considered guilty of laches, 
such as to discharge the surety. 


PPEAL from the District Court of St. Martin, Dapre, J. 
M. Voorhies, for plaintiff. Crow & Girard, for defendant and appellant. 

Sporrorp, J. The defendant appeals from a judgment rendered against 
him, as surety on certain notes given by Walter B. Brashear, in favor of Rob- 
ert Perry, agent of Walter B. Brashear, for the use of the succession of Ma- 
ria Grow. 

Brashear was administrator of the succession of Maria Crow, at the time 
the notes were given, but has since been displaced and the plaintiff is now the 
administrator. The notes sued on form part of the assets of the succession, 
in the administrator’s hands. 

The surety urges, that a part of the consideration of the notes was the price 
of certain slaves bought at the succession sale of Maria Orow, by Brashear, at 
the time he was administrator; that he was legally incompetent to purchase; 
that the sale was an absolute nullity, and therefore that the notes are void. 
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No fraud or deception having been practised upon the surety, the obligation 
is valid as to him, if it is valid as against the principal. 

It is admitted in the defendant’s answer, that Brashear got possession of the 
slaves sold to him, and that he had possession of them three years after the 
purchase, when he was sued on the notes by the present plaintiff in the parish 
of Jefferson. Brashear could not have resisted the payment of the notes on 
account of the alleged illegality of his purchase, without tendering back the 
slaves; no more can the surety. But Brashear was by law an heir to the suc- 
cession of Maria Crow, and it is not clear that his renunciation could be set 
up by him, as destroying his capacity to purchase, whilst the creditors of the 
succession, through the administrator, were seeking to enforce the sale for 
their benefit. “Nothing contained in Articles 1189 and 1784 of the Civil 
Code, shall be so construed as to prevent any administrator, &., from pur- 
chasing at the sale of the effects of the deceased, whose estate they may 
respectively represent, when the said administrator, &c., is an heir or legatee 
of said deceased ; and all purchases so made, shall be considered as valid and 
binding as though the same had been made by any disinterested third party or 
parties.” Acts 1840, p. 123. 

Again: the surety asserts that the notes are null, because they were made 
payable by Brashear to Brashear’s agent, for the use of the succession. The 
argument is, that there must be an aggregatio mentium between the obligor 
and the obligee, and when they are represented by the same person, no obliga- 
tion can arise. The surety cannot be released upon such a plea. The real 
obligees are the creditors and heirs of the succession of Crow, who, through 
the administrator, are now seeking to enforce an obligation consented to in 
their favor, by both the principal and surety. The parish Judge accepted the 
notes for the benefit of the parties interested, at the time he made the sale. 

The surety contends, that three of the notes sued on, having matured while 
still in the hands of Brashear, as administrator, must be presumed to have 
been paid, or at least to have been extinguished by confusion. Their appear- 
ance uncancelled in the hands of the present administrator, throws the burden 
of proving payment upon the surety. Extinction by confusion was impossi- 
ble, as the administrator did not hold them in the capacity in which he was 
indebted, but held them in trust for the benefit of other persons. 

Finally : it is insisted, that the surety has been discharged by the laches of 
the plaintiff, in pursuing the principal debtor, and seeking to enforce the mort- 
gage upon the slaves bought by him. 

There is no evidence that the term of payment has been prolonged, or that 
the present administrator has been guilty of any act, neglect, or want of rea- 
sonable diligence, by which the subrogation of the defendant to his rights, 
mortgages, and privileges, can no longer be operated. On the contrary, the 
plaintiff seems honestly but ineffectually to have sought payment from the 
principal by judicial process. 

The judgment of the District Court is affirmed, with costs. 


Beavcu amp. 
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James Topp et al. v. Dantez P. Sparks. 


The ratification by the heirs, of a purchase of succession property, by the administrater, who was 
incompetent by law to buy, does not release the official surety of the administrator from his lia- 
bility, for the price of the property which the administrator fails to account for. 


PPEAL from the District Court of St. Mary, Voorhies, J. 
J. G. Olivier & T. H. Lewis, for plaintiffs. H. Gibbon, for defandant 
and appellant. 

Merrick, ©. J. This suit is brought by the heirs of Nancy Kemper, de- 
ceased, against the defendant as surety on the bond given by A. BR. Splane, as 
administrator of the estate of the deceased. 

At the probate sale, A. R. Splane, the administrator, purchased a tract of 
land, notwithstanding the relation in which he stood to the estate. 

Sometime afterwards the heirs, by two separate acts, ratified the sale, and 
also relinquished any mortgage and privilege they had upon it. 

The proceeds of the tract of land in the hands of the administrator, were 
carried into his account, which was afterwards finally adjusted by a decree of 
this Court. 

The heirs having been unable to collect of the succession of A. R. Splane 
the amount due them, as shown by the account thus become res judicata as to 
the principal obligor, instituted the present action to recover the amount of the 
defendant, as surety on the administrator’s bond. 

This recovery is resisted on the ground that the heirs having ratified the 
illegal sale of the property and afterwards released any mortgage and privilege 
they might have on the land, had thereby made the sale of the land their own, 
and released the surety. 

We do not think that the act of ratification can have the effect for which it 
is contended. The obligation of the administrator is to administer faithfully 
and according to law the effects of the succession entrusted to his care. The 
surety guarantees the faithful performance of those duties. 

Now, a sale by the administrator to an incompetent person is a violation of 
his duty as administrator, where the administrator himself is the cause, ora 
participator in the sale. The heir has his option to annul the sale so made or 
charge the administrator in his account with the price of the thing sold. If 
he brings a suit (to de which, his right is unquestioned,) to compel his admin- 
istrator to account for the price, such suit is a ratification of the sale. The 
mere fact of having previously ratified the sale by a notarial act, ought not to 
prejudice his right, as it is but doing the same thing directly, which the insti- 
tution of the suit for the price accomplishes by implication. 

The heirs have no mortgage against the administrator, and the release of 
the mortgage released nothing. 

It is, therefore, ordered, adjudged and decreed by the Court, that the judg- 
anent of the lower Court be affirmed with costs. , 
















Lovrs Lecere v. Francois Ricnarp. 


The mother of a minor, who is represented by another as his qualified tutor, is incompetent to main- 

tain an action on behalf of the minor, for personal injuries done him. 
Proceedings for the protection of the person or property of the minor, of a conservatery character, 
may sometimes be taken by persons ngt legally representing the minor; but such cases are rare, 
and are eminently within the discretion of the District Judge. 


The right of a party to a suit, to repudiate under oath, the authority of those who represent him in 
Court, cannot be questioned. 


PPEAL from the District Court of St. Landry, Dupre, J. 

B. F. Linton, for plaintiff and appellant. F. & E. W. Oullom, for 
defendant. 

Lea, J. The only question to be determined in this case is, whethera 
mother, who is not the the tutrix of her minor child, can maintain an action 
against a third party, in the name of her child, against the wishes and without 
the consent of one who is his tutor. The suit was originally instituted in the 
joint names of the tutor and the mother, but the tutor having denied under 
oath, that he authorized the institution of the suit, it was dismissed so far as 
he was concerned ; and an exception taken to the right of the mother to stand 
in judgment, while the minor was represented by a tutor, was maintained and 
the suit dismissed. 

It is contended that the action being for damages, for an alleged outrage up- 
on the person of her child, (who, it is alleged, had been severely flogged with 
a cowhide by the defendant,) the Court should allow the mother to maintain 
the suit for the purpose of protecting the child. Under the extensive dis- 
cretionary powers of a Court having probate jurisdiction, proceedings, having 
for their object, the protection either of the person or the property of minors, 
may occasionally be maintained for conservatory purposes, even when under- 
taken by those who do not legally represent the minor, (see 2d Annual, 333, 
Daigre v. Daigre,) but such cases are eminently within the discretion of the 
Judge. In the case at bar the proceeding is not of a conservatory character ; 
the claim is for damages as before stated. 

We think that one, not legally representing the minor, is incompetent to 
maintain such a suit, and that the exception was properly maintained. 

The bills of exceptions are substantially disposed of in the foregoing re- 
marks. The right of any person, who has been placed as a litigant, whether as 
plaintiff or defendant, upon the records of a Court, to repudiate under oath, 
the authority of those who apparently represent him, cannot be questioned. 
As the decree of the District Court is, however, open to some misconstruction 
with reference to the final disposition of the minor’s rights, we think the form 
of the decree should be amended. 

It is, therefore, ordered that the judgment of the District Court be amended 
as follows: The Court considering the exception filed herein to the right of the 
plaintiff, Louise Legere, to represent the minor, Alezander Richard, Jr., to be 
well founded in law, it is ordered that the exception be maintained, and the 
suit dismissed, It is further ordered that the appellant pay the costs of this 
appeal. 











J. Grapnico, f. m. c., v. J. M. Moore, Curator. 


The service of citation by one whe is Sheriff de facto, and with color of office, is good. 
A party litigant cannot collaterally except to such a service, on the ground that the acting Sheriff 
is not Sheriff de jure. 


PPEAL from the District Court of St. Landry, Dupre, J. 
T. H. Lewis & Porter, for plaintiff and appellant. J. ¥. Moore, for 
defendant. 

Srorrorp, J. This suit was brought to destitute an administrator of his 
office, upon the ground that he had left the State without rendering an account 
of his administration of the succession, and without appointing an attorney in 
fact to represent him in his absence, according to law. 

The appellant was appointed curator ad hoc to represent the absent defend- 
ant; he excepted to the suit, and objected to answering upon the ground that 
the citation was not legally served upon him. His objection to the service is 
that Jean Baptiste David (whose deputy made the return) had no right at the 
time, to exercise any function of his office as Sheriff, because he had failed to 
give the security required by law, for the collection of taxes, or the discharge 
of his duties as Sheriff, and because he was a defaulter to the State. 

The District Judge very properly overruled the exception. 

The capacity of Sheriffs duly commissioned to exercise the duties of their 
office, is not to be brought in question by third persons, in this collateral man- 
ner; nor are the rights of litigants to be made to depend upon a possible future 
controversy between the State and one of its officers. 

For the determination of this cause, it is enough for us to know that Jean 

- Baptiste David was, at the time his deputy served the citation, de facto Sheriff 
of St. Landry, under color of title; it would not vitiate the service, as be- 
tween these parties, though it should ultimately turn out that David was not 
Sheriff de jure. Dorsey v. Vaughn, 5 An. 156; Beard v. Gresham, Ib. 
161; The State v. Gilbert, 10 An. ——; McKinsty v. Tanner, 9 Johnson, 
185; Citizens’ Bank v. Bry, 3 An. 683; The People v. Collins, 7 Johnson, 
549. 

This is the only point presented for our solution by the appellant’s brief. 

It is, therefore, ordered that the judgment appealed from be affirmed with 
costs. 





Antone D. Mecret v. Toe Parise or VERMILLION. 


The establishment of the seat of justice of a parish is an act of severeignty, and the change of that 
seat by the sovereign cannot give rise to an action of damages. 


PPEAL from the District Court of Vermillion, Overton, J. 
Mouton and Nicholls, for plaintiff and appellant. J. W. Walker, for de- 
fendant. 
Rost, J. In 1845 the Legislature authorized the people of Vermillion to select, 
by a popular vote, the seat of justice of the parish. An election was accordingly 
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held, when the choice was in favor of a place owned by the plaintiff, who made 
a donation of the land, which was definitively accepted, and also of the court- 
house and ferry then established upon said land, which the Police Jury accepted 
only provisionally. 

A portion of the inhabitants of the parish being dissatisfied with the location, 
another act was passed by the Legislature, in 1848, authorizing the inhabitants 
to change it, and it was accordingly changed. 

The object of this suit is to set aside the vote given under the Act of 1848, 
for various alleged informalities. And should the plaintiff fail in this, he prays 
for $10,000 damages against the parish, for the violation of the contract, which 
he alleges they entered into with him, of establishing the seat of justice on his 
land. 

The defendants pleaded the general issue, and the judgment of the court be- 
low was in their favor. 

There is nothing in the record which would authorize us to set aside the con- 
tested vote, if it was considered that we have the power to do so. The princi- 
ples involved in the question of the violation of contract have been sufficiently 
examined in the cases of Reynolds v. Baldwin, 1 An., 162, and Police Jury of 
Bossier v. Corporation of Shreveport, 5 An., 664, and little more is necessary 
than a reference to those cases. The establishment of the seat of justice in the 
different parishes of the State, is an act of sovereignty, at all times under the 
control of the sovereign, and the change of places cannot give rise to an action 
of damages. The plaintiff may have the right to claim the property which he 
had given to the defendants, when the seat of justice was established on his land, 
but that claim is not made in this suit. 

The judgment is affirmed, with costs. 


Eveente Bossrer v. Tos. Maske. 


The purchaser of land sold for taxes who does not show that the sale was made according to the 
requirements of law, has not such a title as can form the basis of the prescription of ten years. 
The purchaser at Sheriff’s sale who does not show a description of the land sold, cannot maintain 

the plea of prescription of five years, under the Act of 1884, 


. errs from the District Court of St. Mary, Voorhies, J. 
J. G. Olivier and Swayze & Moore, for plaintiff. J. W. Walker, for de 
fendant and appellant. 

Voornizs, J. The plaintiff claims by inheritance the ownership of a tract of 
land described in her petition. She alleges that the defendant, who has never 
been in possession of said land, has slandered her title to the same. It is, in 
effect, an action of jactitation of title. The defendant has attempted to deduce 
his title from Némésis Bossier, the plaintiff’s ancestor. He alleges, in his an- 
swer, that he purchased the land in controversy from Alexander Brette, by nota- 
rial act, dated the 7th of March, 1848, whereby he was subrogated to all the 
rights of action and of warranty to which Brette was entitled by virtue of a 
sheriff’s sale to him on the 3d of July, 1847, at the suit of J. E. Lacy v. J. Y. 
Sanders ; that, in case of eviction, he has his recourse in warranty against the 
arties to that suit, whom he prays may be accordingly cited. 
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Lacy, in his answer to thé call in warranty, averred that he transferred to 


_ Brette certain claims, one of which was that against Sanders, with the express 


understanding that the latter should take the same without any recourse against 
him, ete. 

The other warrantor, Sanders, pleaded the general issue, and averred that the 
defendant was the owner and possessor of the land in controversy by virtue of 
good and sufficient titles translative of property ; and that the defendant and 
those under whom he claims, have been in possession for more than ten years, 
a period sufficient to acquire title by prescription. 

The defendant, in an amended answer, pleaded the prescription of five years, 
under the Act of the 10th of March, 1884, as a bar to the plaintiff’s right to at- 
tack the sale of the Sheriff at the suit of Lacy v. Sanders; and also averred 
that the plaintiff’s right to attack the Sheriff’s sale for taxes due by Némésis 
Bossier in the years 1823 and 1824 was also barred by the prescription of five 
years, under that statute. j 

The defendant is appellant frcm a judgment rendered against him on these 
issues in favor of the plaintiff. In this court, he has waived the peremptory 
exception which he had interposed in the court below, and asks that the contro- 
versy may be determined upon its merits. 

The record shows that the only evidence of the divestiture of Némésis Bos- 
sier’s title are the following receipt and extract from the tax roll of 1819, viz: 

“ Received of J. Y. Sanders the sum of seven dollars and fifty cents, the © 
amount of tax due on a tract of land assessed to Nemest Bossier, and this day 
sold to satisfy the State and parish tax for 1822. 

‘“ This 25th August, 1823. J. B. Murrny, 

* Collector of the Parish of St. Mary.” 
EXTRACT:° 

“Year 1819, No. —. Némésis Bossier, 30 arpents, third quality, valued 
$1500.” 

Némésis Bossier was, it appears, a non-resident. Nothing shows that the land 
in controversy was sold under the authority of the Treasurer, in accordance with 
the requirements of the Act of the 20th of March,1818. (Session Acts of 1818> 
p. 90.) We consider this evidence clearly insufficient to constitute a title trans- 
lative of property, and such as can form the basis of the prescription of ten 
years. In the receipt and extract from the tax roll no description is given of 
the land alleged to have been sold. This we consider as a fatal defect, which 
cannot be cured by the prescription invoked under the Act of 1834, Wilson v- 
Marshall, 10 An. 

As to the prescription of thirty years, pleaded by defendant, we think the evi- 
dence is clearly insufficient to sustain it. - 

It is therefore ordered and decreed that the judgment of the District Court be 
affirmed, with costs. 
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Norsert Matveaux v. Cevestine LAverene, et al. 


When the term of the Supreme Court at which an appeal is returnable entirely fails, the record of 
appeal may be filed at the next term of the court. 

A party who seeks to avail himself of the plea of prescription, must establish it by proof. 

The legal mortgage resting on the property of a tutor embraces his interest in real estate, bought by 
a commercial partnership, of which the tutor is a member, and such mortgage cannot be defeated 
by a sale of the partnership land for a partnership debt. 

An extract copy taken from the records of a church and certified by the officiating priest, is not ad- 
missible in evidence to prove the age of a party. 


PPEAL from the District Court of St. Landry, Dupré, J. . 
Swayze & Moore, for plaintiffs. B.A. Martel, for defendants and appel- 
lants. 

Merrick, C. J. There is a motion in this case to dismiss the appeal. The 
judgment was signed and the appeal allowed at the May term of the District 
Court, 1854. It (the appeal) was made returnable at the next term of the 
Supreme Court of Opelousas. By law, this term commenced on the first Tues- 
day of September, but as there were not Judges enough present to form a quo- 
ram, the court, after being adjourned from day to day by one of the Judges, 
finally adjourned, no quorum having been present and no judicial business having 
been transacted by the court. Oa the second day of the term of the Supreme 
Court for 1855 the record was filed. The motion to dismiss is based on the al- 
leged ground that the record ought to have been filed in this court at the time 
fixed by law for the last term of this court, and that more than one year had 
elapsed after the appeal was granted before the record was filed. The doctrine 
seems to be well settled, that where the term to which an appeal is made return- 
able entirely fails, the record muy be filed at the next term. Wills’ Heirs v. 
Lamothe, 10 L. R., 411. 

The proof adduced in this case does not clearly establish the plea of prescrip- 
tion. The party who woald avail himself of this plea, must establish it by 
proof. Andrews v. Rhodes, 10 R. R. 58. 

The objection that the tract or lot of land was owned by commercial partners, 
is not tenable. The land did not properly enter into the commercial partnership, 
and we know of no law which withdraws real estate from the ordinary rules of 
law, merely because it is owned by persons composing a commercial firm. 

In this instance one of the parties was a tutor when he owned thé one-half of 
the lets or tracts of land in controversy. This undivided half became subject to 
the tacit mortgage of the minors, and it was not defeated by the subsequent sale 
of the property at the suit of the creditors of the commercial firm. 

There was no error in reference to the facts disclosed, in refusing the copy of | 
the certifizate of baptism certified by the priest of St. Charles Church, showing 
the age of one of the plaintiffs. he priest has no legal authority to certify 
copies from the records of his church, and the copy offered was clearly inadmis- 
sible. 

A careful examination of the record has not satisfied us that there is any error 
in the judgment of the court below in the matter complained of. 

Judgment affirmed, with costs. 
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Joun Muutey, et. al. v, Mary Kine, Widow, &c. 


A judgment discharging a curator from all further responsibility, on the filing and homologation of 
a final tableau, does net operate his discharge, unless the attorney for absent heirs had been pre- 
viously cited. 

Service of notice of his appointment, upon the attorney, after the filing of the tableau, is not a 
sufficient service. 

The publication of notices in a newspaper is not a citation to the absent heirs. 


PPEAL from the District Court of St. Landry, Dupre, J. 
Swayze & Moore, for plaintiffs and appellant. Garland & Lastrapes, for 
defendants. 

Sporrorp, J. The plaintiffs, alleging themselves to be the heirs at law of 
Henry Bideman, deceased, sued the defendant as the legal representative of 
John Cook, for an account of the administration of the latter upon the estate 
of their deceased ancestor. 

The defendant excepted to the action on the ground that John Cook was re- 
leased and discharged from all liabilities on account of his administration as 
curator of Henry Bideman, by judgment, on the 7th January, 1854, and that 
the plaintiffs’ right of action should be exercised contradictorily with the 
counsel for absent heirs, under Article 1193 of the Civil Code. 

The District Judge sustained the exception, and dismissed the suit, and the 
plaintiffs have appealed. 

Counsel argue that the cause must turn upon the question whether the 
judgment rendered by the Clerk of the District Court, discharging Cook, on 
the 7th January, 1854, is binding on the plaintiffs, and that that question can 
only be solved by deciding whether the evidence in this record shows the coun- 
sel of absent heirs to have been duly cited before the homologation of Cook's 
final tableau of distribution. 

From a close inspection of the record we have come to the conclusion that 
there is not sufficient legal evidence of the service of such citation. See § 2, 
Act of March 18th, 1852, (Sess. Acts, p. 206.) 

The utmost that appears is the service of a notice of his appointment as at- 
torney for absent heirs shortly after the final tableau was filed. 

He made no appearance in the cause. The publication of notices in a news- 
paper did not operate as citation to the absent heirs. Millaudon v. Cajus, 
6 L, 226. 

We have confined our examination to the only point raised by the excep- 
tion already filed. The fact of the plaintiffs’ heirship, and the sufficiency of 
the defence of Mrs. Mary King upon the merits, are not at present in con- 
troversy. 

It ig, therefore, ordered that the judgment of the District Court be reversed, 
the exception filed by the defendant overruled, and the cause remanded for 
further proceedings, according to law, the defendant paying the costs of this 


appeal 





























Succession or Jutre Deroven—On the opposition of F. Bourriagve. 


The needy surviving spouse cannot in any case take from the succession of the deceased spouse, 
more than a child’s share. 

When the surviving spouse has already inherited a deceased child’s share, such survivor will not be 
allowed to take from the succession another’s share as a marital portion. 

In applying the law with reference to the marital portion, the circumstances of the surviving spouse 
must always be taken into account. 


PPEAL from the District Court of St. Martin, Dapré, J. 
A. Deblane, for administrator and appellant. MM. Voorhies, for opponent. 

Bucwanan, J. Julie Derouen, wife of Francois Bourriaque, died, leaving a 
separate estate of $21,282 33. 

Her surviving husband appears to have had no separate estate. 

There was property belonging to the community of acquets subsisting be- 
tween the deceased and her surviving husband, amounting (nett); to $6100, of 
which her husband, of course, owned one half, or $3000. 

The deceased, Mrs. Bourriaque, left eight children, namely, five, issue of her 
first marriage with one Segura, and three by her second husband Bourriaque. 
The share (one eighth) of each child in the succession of Mrs. Bourriaque, in- 
cluding her separate estate and her interest in the community of acquets with 
Bourriaque, was, it is evident, no more than about three thousand dollars. 

Since the death of Mrs. Bouwrriagve, one of the children of her second mar- 
riage has died, and Bourriaque, as its father, has inherited one fourth of its 
share of the mother’s estate, or about $750. 

In addition, Bourriague now claims a child’s share of his wife’s estate, in 
usufruct, as the marital portion. 

It is plain that this case does not fall within the scope of the Article 2359 of 
the Civil Code, upon which the opponent founds his claim. The intention of 
the legislator, in that Article, is clear, that the needy surviving spouse shall not, 
in any case, take from the succession of the wealthy predeceased spouse, who 
has left children, more than the share which will be coming to each of those. 
children : thus, if there be one child, the surviving spouse takes } and the. 
child 4; if there be two children, the spouse takes 2-8 and each ehild $; if 
there be three children, the spouse takes } and each child }; if there be more- 
than three children, the spouse takes the usufruct of a child’s portion—which,. 
in the present case, would not be one-seventh, as erroneously calculated by the: 
District Judge, but one ninth: because, by adding the spouse to the eight chil~ 
dren, the estate must be divided into nine portions, in order to give to each an 
equal share. But Bourriague had already a full child’s portion in absolute. 
ownership, as his interest in the marriage community. To give him more, 
would be to impoverish his children and step-children for his benefit, contrary 
to the policy of the law, which is, not to disturb the order of inheritance, but, 
in certain cases, to count a surviving spouse as one of the children of the de- 
ceased spouse. An evidence of that intention is found in the concluding clause 
of the Art. 2359, which obliges the surviving needy spouse to collate a legacy 
of the wealthy spouse predeceased. By parity of reason, the spouse should col- 
late his interest in the community. In the application of the law in relation to. 
the marital portion, the means possessed ‘by the needy spouse are always to be 
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: ones taken into account. See Succession of Fortier, 1st An., 105; Gregorio Lopez, 


Commentary on Law 7, tit. 18 of the 6th Partida. 

The language of an arrét of a French tribunal, quoted in the argument of 
counsel, is in accordance with our view of the law: ‘Mais, en allouant le quarte 
au conjoint pauvre, le magistrat doit surtout considérer ce qui revient aux en- 
fans du défunt. I] n’est pas entré dans l’esprit du législateur romain de dé- 
pouiller des enfans qui souvent n’ont pas d’asile ; qui sont livrés aux soins de 
Vamitié secondaire de parens éloignés, indifférens peut-étre ; et qui seront pen- 
dant des années sans travailler et sans pouvoir travailler—au profit d’un homme 
qui est toujours présumé pouvoir exploiter une industrie. En un mot, le ma- 
gistrat ne doit pas faire le survivant des époux plus riche que les enfans; ce 
serait injuste, contraire 4 la loi écrite et 4 la loi naturelle.” 

See also Art. 1745 of the Louisiana Code, in corroboration of the view here 
expressed. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be reversed; that the opposition of Frangois Bourriague to the account 
of administration herein, be dismissed ; and that the appellee pay costs of the 
opposition in both courts. 





Pouce Jury or THE ParisH or Sr. Mary v. R. W. Harris. 


The term “landed estate,” on which Police Juries are authorized by the Act of the Legislature to 
levy taxes for works of internal improvement, embraces, also, all houses, fixtures and improve- 
ments thereon, and neat cattle, horses and mules when attached to, and used on a plan- 
tation. 

The last assessment roll for State taxes is the proper basis of the levy of the parish tax for inter- 
ternal improvements. 


PPEAL from the District Court of St. Mary, Voorhies, J. 
R. N. McMillan, for plaintiff. J. G. Olivier, for defendant and appel- 
lant. 

Merrick, C.J. This suit was instituted by the Police Jury of the parish of 
St. Mary, to recover for the use of the Opelousas and Great Western Railroad 
Company, one hundred and eighty dollars assessed on the landed estate of the 
defendant, estimated at $36,000. 

The action is based upon an ordinance of the Police Jury of the said parish, 
passed in the month of October, 1852, by which a tax of three per centum 


. was levied on the landed estate, as expressed in the tax roll of the year 1851, 


and payable in six annual installments of one-half of one per cent. each, com- 
mencing on the first day of June, 1853, to pay the subscription of six thous- 
and two hundred and sixty-four shares of stock to said Company. 

The answer alleges, in substance, that the assessment of the tax is illegal, 
because made upon the assessment roll of 1851, and because it was made not 
only upon land, but also upon the improvements on the same, the machinery, 
neat cattle, horses, and mules, attached to the plantation. 

The Judge of the lower Court being of the opinion that the Act of the 
Legislature, authorizing the levying of the tax, contemplated the land only as 
the object of taxation, reduced the assessment from $36,000 to $22,900. He 
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gave judgment accordingly in favor of the Police Jury for $114 50, with legal 
interest from June Ist, 1853, until paid. 

The reduction of $18,100, made by the Judge of the lower Court, is com- 
posed of the improvements on the plantation, estimated by witnesses at, say 
$10,000, and the value of the horses, mules and neat cattle, attached to the 
plantation, estimated at the further sum of $3,100. 

The defendant appealed. 

Since the appeal has been pending the defendant has departed this life, and 
the administrators of his succession have been made parties to the suit. 

Plaintiff has filed an answer to the appeal, praying that the judgment be 
amended so as to give the plaintiff the whole amount claimed. 

The objections to the payment of this tax in the answer as urged in argu- 
ment, are reducible to the two points mentioned : 

1st. The tax ought to have been levied on the land alone, and not upon the 
improvements, and horses, mules, and neat cattle employed in cultivating the 
land. 

2d. The assessment ought not to have been made upon the tax roll of 
1851. 

On the first point, we think that the term “ landed estate” contained in the 
Act of the Legislature, approved March 12, 1852, upon which the Police Jury 
were authorized, by the Act, to levy a tax to pay the amount of subscription 
to the stock of corporations undertaking works of internal improvement, 
clearly embraces not only the land, but all houses, fixtures and improvements, 
of every kind thereon, and all machinery, neat cattle, horses and mules, when 
attached to and used on a plantation or farm. 

The ordinary meaning of the words “landed estate” seems to be an interest 
in and pertaining to lands. Thus we say, a landed proprietor; and mean 
thereby any person having an estate in lands, whether highly improved 
or not. 

The Civil Code not only includes as a part of an immovable, the buildings 
and other constructions thereon, whether they have their foundation in the soil 
or not, but, among other things, the cattle, (les animaux,) which the owner 
has placed upon it for its service and improvement. C. C. 455, 459. 

But, in reference to taxation, the Legislature has defined what is meant by 
landed estate. The first object of taxation specified in the Act to provide for 
the government of this State, passed in 1847, is expressed in these words: 


‘*Opsects oF TAXATION. 


“ First, all lands and lots of ground lying in the State, owned or claimed by 
any person or corporation, whether patented or not, including in the assess- 
ment thereof all houses, fixtures, improvements of every kind or Value, thereon 
or affixed thereto, all machinery, neat cattle, horses and mules, when attached 
to and used on a plantation or farm.” 

This same provision was in force at the time of the passage of the Act of 
1852, and was re-enacted in the Acts of 1853 and 1855. 

The assessment complained of in this case is in the precise language of the 
Act of 1847, and in the language contained in the forms sent by the Auditor 
of Public Accounts to the Assessor of the parish of St. Mary, and other par- 
ishes, to be filled up by them in the assessment of the taxes. 
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va wl That this formula contains the objects of taxation intended under the term 
Hanes. “landed estate” will further appear by reference to the manner in which the 

assessment of the parish tax is made. A new assessment is not made out, 
but the assessment roll for the State taxes is taken as the basis of the tax for 
parish purposes, and the parish tax is extended over the tax roll of the State 
taxes, say for one-third, one-half, or whatever larger or smaller proportion 
thereof, the Police Jury may assess in the manner provided by law. The Leg- 
islature, therefore, in confirming the power to levy the tax upon the landed 
estate, must have intended it should be levied on this object of taxation as as- 
sessed on the tax roll for the purposes of the State. Art. 1847, p. 171, Sec. 84. 

The fixtures upon a plantation as well as the horses and mules attached to it 
form so completely a part of the same, that were the tax collector to seize the 
tract of land for the payment of the ue he would also be obliged to seize them 
as constituting a part of the same. C. P. 645. 

On the second point, viz: that om assessment was illegal because the tax 
roll of the year 1851 was taken as the basis of the same, it may be observed 
that there is nothing in the record to show that the assessment roll of the year 
1852 had been completed. Act of 1850, p. 186, Sec. 27, 28. In the absence 
of any allegation and proof to the contrary, it is but fair to presume that the 

. Police Jury took the last assessment roll as the one upon which to levy 

. the tax. 

: ; The answer in this case admits that the Police Jury submitted the ordinance 

to the approval and ratification of the voters of the parish of St. Mary, on 

whose property the tax was to be levied, and that a majority of the voters 
approved and ratified the same. 

Now, as the Police Jury were obliged to raise a specific sum of money, viz, ¥ 
$156,600, to meet the subscription of stock to the Opelousas and Great West- | 
ern Railroad Company, it became necessary to provide the means in such a 
manner that they should not be liable to fluctuation, or @ tout diminution. 

They therefore fixed the whole tax at three per centum on the landed estate 
so assessed for the year 1851, giving however to the tax payer the facility of 
paying by installments, instead of paying the tax at once. Had they required 
the payment of three per centum at once, and the voters had approved the or- 
dinance, it would have been legal, and we cannot conceive that it is less so be- 
cause the Police Jury have granted terms for its payment. Not only so, but 
the Act of 1852 expressly provides that the Police Jury shall pass the ordi- 
nance stating the levy of the tax, amount of subscription, the rate of taxation, 
and the period or periods when it shall be payable. 

It also seems to be in accordance with the spirit of Art. No. — of the Con- 
stitution of 1852, which has been carried into effect as to Police Juries by the ; 
Act of the Legislature, approved the 29th of April, 1853, which prohibitsthem = 
from contracting any debt or pecuniary liability without providing in the ordi- 
nance creating the debt, the means of paying the same, debt and interest. 

We think for these reasons the judgment should be amended so as to allow 
the Police Jury of the parish of St. Mary, the full amount claimed in their = 
tition, for the use specified. 

It is therefore ordered, adjudged and decreed, that the judgment of the lower 
Court be amended so as to allow the said plaintiff, which sues for the use of the 
Opelousas and Great Western Railroad Conipany, the full sum of one hun- 
dred and eighty dollars, with legal interest thereon from the first day of June, 
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OPELOUSAS, SEPTEMBER, 1855. 
A.D. 1858, instead of the sum of $114 50, allowed said Police Jury by the 


judgment of the lower Court; and it is further ordered, that said sum of 


$180, and interest, and the costs of both Courts be paid by the said adminis- 
trator and administratrix of the succession of said R. W. Harris, deceased, in 
the due course of administration; and it is further ordered, that said judg- 
ment, so amended, be affirmed. 





Louisa A. Coox v. T. Q. Doremvus, administrator. 


A surviving spouse who has inherited an interest of one fourth of the estate ofa predeceased child 
of the first marriage, forfeits the right of property in sueh estate by a second marriage, and be- 
comes entitled only to a usufruct therein. 

Article 1746, 0. CO. embraces as well, property cast by law to the surviving parent, as that which may 
have been donated or bequeathed. 

Article 1746, 0. O., constitutes an exception to Arts. 899-900, under the title of successions, 

A judgment against a party suing in one capacity, does not operate as res judicata against him, 
when suing, in another capacity. 


PPEAL from the District Court of St. Mary, Voorhies, J. 
J. G. Olivier, for plaintiff. 7. H. Lewis and E. C. Brent, for defen- 
dant and appellant. 

Merrtox, 0. J. William S. Gordy, by his marriage with Caroline LE. 
Gordy, had four children. Oaroline E. Gordy died in the month of January, 
1847, and afterwards, during the same year, two of the children died, who had 
as their portion inherited an estate of $60,000, by representation of their de- 
ceased mother. 

On the 17th of February, 1848, William S. Gordy contracted a second 
marriage with the plaintiff, Louisa A Qook, by whom he had two children. 
In 1853, William S. Gordy died, and his widow was confirmed as tutrix to 
the two children of the second marriage. She brings this suit as such tutrix to 
compel the administrator of William S. Gordy, who is tutor to two of the 
children of the first marriage, to cause an inventory of the undivided interest 
of William S. Gordy in the estates of said predeceased children to be made. 
The judgment of the lower Court was in favor of the defendant, and the plain- 
tiff has appealed. 

The defendant contends that the said William S. Gordy, although entitled 
to the one fourth of the inheritances of each of his children who died before 
him, forfeited the same by his subsequent marriage, and became entitled to 
hold the same in usufruct only. 

The solution of this case depends upon the correct construction of Article 
1746 of the Civil Code, which is in these words: “Ifa person, who marries a 
second time, has children of his or her preceding marriage, he or she cannot, in 
any manner, dispose of the property given or bequeathed to him or her by the 
deceased spouse, or which came to him or her from a brother or sisfer of any of 
the children which remain, 

“The property, by & Bs marriage, becomes the property of the children 
of the preceding ma , and the spouse who marries again, only has the 
usufruct of it.” 
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, 

The French text is, (in its application to this case) stronger than the English 
or it prohibits the surviving father or mother from disposing of the property 
which comes from the succession of the deceased child: qui lui proviennent 
de la succession de quelque frére ou scour des enfans qui lui restent. ra 

It will readily be perceived that the case before us is within the letter of the 
Article of the Code cited. But it is contended on the part of the plaintiff that; 
“This Article is intended to apply only to testamentary dispositions or donations, 
and not to the portion reserved by law to the surviving parent. The expression 
in Article 1746, ‘or which came to him or her from a brother or sister of any of 
the children which remain’ as according to the French text, ‘qui lui proviennent 
de la succession de quelque frére ou scour, &c.,’ applies to such property as 
was donated or bequeathed by or came from the testamentary succession of the 
deceased child, and does not apply to the portion reserved by law to the sur, 
viving parent.” 

This argument is based on Articles 881, 883, 899, 900 and 1481 of the Civil 
Code. The first of these Articles provides, that the law does not take into 
consideration the origin nor the nature of the property, in order to regulate the: 
succession. Article 883 divides heirs into three classes: ascendants, decen- 
dants and collaterals. Articles 899 and 900 give to the surviving parent the 
one fourth of the estate of their deceased child, and Article 1481 makes the 
surviving father or mother the forced heir of such deceased child, and pro- 
hibits the child from disposing of more than two-thirds of his property. 

It is urged in substance that to construe Article 1746 so as to divest the 
father of the property in the succession of his deceased child, and to leave him 


oaly an usufruct, would violate Article 881, because it would be an inquiry ~ 


into the nature and origin of the property, in order to regulate the succession ; 
that such construction would also violate Article 1481, because it would de- 
prive the surviving parent of the interest in the succession of his deceased 
child, which is given as a forced heir, and that Article 1746 being under the 
head of donations and testaments, ought not to be construed so as to defeat the 
right of the parent as forced heir, and which is conferred by the legislation 
under the title of “‘Successions” in the Code. 

Article 1746 of our Code is not contained in the Napoleon Code, but it is 
derived from the Spanish law. It was in substance enacted in the Code of 
1808, p. 258, Art. 227, although the Article of the present Code, now under 
consideration, is perhaps broader in its terms. 

We have not been cited to, nor with our limited means of inquiry, have we 


been able to find, any authority bearing directly on the question before us, but. 
we find several decisions of our own Courts in which the corresponding Article : 


of the old Code was incidently considered, and no where do we find it intimated, 
that Article 1746 should have the narrow construction contended for by the 


appellant’s counsel. It seems to be taken for granted in all of them, that this: - 


prohibition of law applies to property inherited, as well as that acquired by 
will, or donation inter vivos. 


In the case of Duncan’s Executors v. Hampton, 6 N.S. 88, the Court sagas: 


“In the present case the fact of property having been held in common by. the 
mother and her son, is contradicted, on the ground that as her share in the 
estate accrued in consequence of the death of a child, from whom on general 
principle she would have ‘inherited, yet by her second marriage she lest the 


full right of inheritance, and only took a usufructuary interest. In support of» 
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this doctrine the appellant's counsel rely on an Article of our old Civil Code, 
227, found on p. 258, and which is retained in the new Code, Article 1746. It 
is true that these laws contain an exception to the general rule of inheritance 
by ascendants. But it is an exception which existed under the former laws of 
the country, and which appears to have its exceptions also unrepealed by any 
act of legislation since the country came under the dominion of the United 
States.. One of these.exceptions to the exception, is created in favor of women 
becoming widows before the age of majority, although they should marry a 
second time, and under its provision Mrs. De Armas rests, as is shown by the 
testimony in this case, for she was not of age at the death of her first hus- 
band.” 

In the case of LeBlanc v. Landry, 7 N. S. 665, it was in effect decided that 
the heirs of the forced heir of the last surviving child of the first marriage, 
took (under the Code of 1808) the property of that portion of the estate of 
the predeceased children of the first marriage, of which the mother held the 
usufruct in virtue of the Article cited, of the old Code, in preference to the 
mother. 

In the case, Venet et als, v. Theriot, 15 L. R. 111, it was held under the Code 
of 1808, in virtue of an exception contained in the Spanish law, unrepealed by 
that Code, that the surviving spouse contracting a second marriage is not bound 
to reserve property acquired otherwise than by inheritance by the deceased 
child of the first marriage. But such property becomes absolutely his, from 
the moment of the death of such child, if purchased by him. 

In the case of Urquhart v. Sargent, 2 Ann. R. 201, the doctrine of the 
Supreme Court mentioned in the case of Duncan’s Executors v. Hampton, 6 
N. 8. 88, viz: that the exceptions of the Spanish law to Article 227, p. 258 of 
the old Code, were not repealed by it. 

We find also the argument that, in as much as Article 1746 is under a dis- 
tinct title, to-wit: “donations and testaments,” that it cannot therefore be held 
to limit the provisions of the Articles cited by appellant’s counsel, and found in 
the Code under the head of “Successions,” is answered by the Supreme Court 
in case of the Succession of Hoa, 2 Ann. R, 142. 

The same argument was urged by Mr. Mazureau, in reference to Article 1739 
of the Code. 

In this case the Supreme Court says: “ The third chapter of the third book 
of the Civil Code, beginning with Article 1480, on which the appellant relies, 
establishes the general principles which regulate the transmission of property 
by disposition inter vivos and mortis causa, and the reduction of those dona- 
tions in case of excess, The 9th chapter of the same book, containing Article 
1789, regulates the transmission of property between married persons by the 
same means. This is an exception to the general rule laid down in Chapter 
3d; it forms a seperate branch of legislation for dispositions between husband 
and wife; and the intention of the law given to establish a peculiar rule appli- 
cable to them alone, and to make that rule invariably the same when there is, 
issue, cannot be mistaken.” What is here said in regard to Article 1739, 
applies with equal force to Article 1746, which must therefore be treated as an 
exception to the general rules of inheritance established by the Articles of the. 
Code cited by appellant’s counsel, and found under the title “ Successions.” 

In regard to the objection raised by defendant’s counsel, that the record con- 
tains a judicial admission of William S. Gordy, which operates as an estopel, 
86 


SUPREME COURT OF LOUISIANA, 

to his heirs, we do not find such admission in the record, neither do we think 
that bringing a suit in one capacity, operates as res judicata against his rights in 
another. Therefore if the plaintiff has any claim on account of the usufruct 
due the said William 8. Gordy, on the property belonging ta the succession of 
his predeceased children, as seems to be intimated by defendant’s counsel, it 
must be understood that this judgment does not bar the same. 

With the reservation herein indicated, we are of the opinion that the inde. 
ment of the lower Court should be affirmed. 

It is, therefore, ordered, adjudged and decreed by the Court, that the judg- 
ment of the lower Court be affirmed, and that the appellant pay the costs of 
appeal. 





G. Perry, Administrator, v. E. Boors, Administratrix. 


When the succession of a partner in community is unsettled and insolvent, the Court will restrain 
by injunction any creditor of the community from seizing and selling the community property— 
that property being the common pledge ofthe creditors of the community. 


PPEAL from the District Court of Vermillion, Voorhies, J. 
J. W. Walker, for plaintiff. D. O'Bryan, for defendant and appellant. 

Lea, J. In this case the plaintiff in his capacity of administrator of the 
estate of his deceased wife, Salema E. Wofford, seeks to enjoin further pro- 
ceedings on an execution issued for the enforcement of a judgment against him 
personally, on the ground that the property seized belongs to the community 
existing between himself and his deceased wife, of whose succession he is the 
administrator, the same being yet unsettled and insolvent, and on the further 
ground that the debt upon which the judgment against him is based, was itself 
a debt of the community. 

It is admitted that at the death of Mr. Petry, the property seized belonged 
to the community, and it appears also from admissions on file that the debt 
sought to be enforced was contracted during the existence of the community. 
The property seized in execution was adjudicated to the plaintiff under the pro- 
visions of Article 388 of the Civil Code. It is clear, even assuming the calcula- 
tion of the defendant’s counsel to be correct, that the assets of the community 
are insufficient to discharge the debts without a sale of at least a part of the 
property adjudicated, the whole of which, including that which is now the sub- 
ject matter of litigation, is the common pledge of the creditors of the com- 
munity. If any person other than the plaintiff, were the administrator of the 
succession of Mr. Petry, we think he would have a right to demand that the 
adjudication be set aside, and that the property adjudicated ‘be sold in the 
course of administration for the payment of the debts of the community; and 
for the purpose of protecting or enforcing this right, that he would be entitled 
to an injunction to prevent the alienation of the property adjudicated. 

If this would be the right of any other administrator, we think that right is 
not extinguished by the fact that the person, to whom the property is adjudica- — 
ted, is himself the administrator. 

It is ordered that the judgment be affirmed with costs. 
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J. Muceau, Administrator, v. T. M. Tucker. 


In a suit on a note, where defendant pleads a failure of consideration, the onus of proving the failure, 
is upon him. 


PPEAL from the District Court of St Mary, Voorhies, J 
H. Gibbon, for plaintiff and appellee. J. B. Lea, for defendant and 
appellant. 

Bucuanan, J. This isa suit upon four promissory notes; two of which are 
for $466 66 each, and two for $6590 83 each. The defendant pleads error 
and want of consideration as to the two notes $466 66. He further pleads that 
the consideration of the notes of $6590 83 “promises in like manner to fail” ; 
that said notes were given for certain land, situate in the Parish of St. Mary, 
and that the defendant has been sued by a person who claims the said lands 
by a title adverse to that for which the notes were given; that defendant has 
been sued by another person, who claims the vendor’s privilege on said lands ; 
and finally, that the measurement of the land falls short, by one third, of the 
number of acres expressed in the act of sale. 

Plaintiff had judgment for the amount claimed, and defendant has appealed. 

The controversy is one of fact, in which the burthen of proof was upon the 
defendant. He has failed to establish a want of consideration for the notes as 
alleged; the party who has brought the suit against him, mentioned in the an- 
swer, proves that the suit was for other land than that which formed the con- 
sideration of the notes of $6590 83. And asto the other notes, of $466 66, 
it seems at least as probable, that they were given for a dwelling house and 
other improvements, which undoubtedly belonged to Stansbury’s estate, as 
that they were given, as defendant contends in argument, for the land on which 
those improvements were erected. Asa last resort, the defendant makes a 
claim in this court, which is not mentioned in his pleadings, to-wit: for a re- 
duction of about forty dollars on each of the $6590 83 notes, as being an 
arithmetical error in the division of the price of the property purchased, into 
three installments. It certainly would seem that such a mistake has been 
made; but there is some confusion and uncertainty in the evidence bearing 
upon this point; and.it is possible that, had the defendant mentioned it in his 
pleadings, this small apparent error might have been satisfactorily explained. 
After many years have elapsed, and a large portion of the price has been paid 
without objection, it would be giving an undue advantage to defendant, to allow 
him to avail himself, in this.court, of a matter of this sort, without notice given 
in-his pleadings. 

Judgment affirmed, with costs. 
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Baptiste Carats et al. v. J. Semere. 


An absolute nullity of a testament arising from defects of form, is cured by the lapse of five years, 
when the execution of the will has been ordered by a court of competent jurisdiction. P 
The Probate of a will which was null for defects of form, though made ex parte, is a sufficient 
basis for the prescription against an action to set aside the will for nullity. 


PPEAL from the District Court of St. Martin, Voorhies, J 


0. H. Mouton, for plaintiffs and appellants: Cited C. C. 1588, ve 
Gaude v. Baudoin, 6 L. 725; 16 L. R. 80; 12 Rob. 35; 10 L. R. 538; 
Ann. 265 ; ib. 612. 

£. Simon and A. Debdlanc, for defendant: Cited1 N.S. 78; 8N. S. 368. 
soar, vol. 5, Nos. 429-80. State v. Martin, 2 Ann. 715; 8 Ann. 829; 
ib. 522. 


Voornies, J. The plaintiffs, as the legal heirs of Louis Semeré, deceased, 
seeks to set aside his will constituting Marie Martha Semeré as his universal 
legatee, on the following grounds: ist. Because said testament does not on 
its face make full proof of itself, and is therefore null and void as a noncupative 
testament by public act. 2d. Because all the requisites of law for the validity 
of a noncupative testament have not been fulfilled, in this, that no mention is 
made in the said testament that the subscribing witnesses thereto were resi- 
dents of the Parish of St. Martin, where it appears the said testament was made 
and received. It is also urged by the plaintiffs in their petition, that the judg- 
ment ordering the execution of the will is a nullity, for the following reasons: 
“1st. Because the said testament being defective and null, in this, that it did 
‘not bear on its face the evidence that the subscribing witnesses thereto were 
residents of the Parish, where it appears it was written and received, and be- 
cause said testament did not make full proof of itself, the execution of the 
same could not be ordered by the Probate Judge, without notifying the heirs 
of the teatator ; and 2d. Because said testament has never been recorded as 
required by law.” 

The defendant, who is the testamentary heir of Marie Martha Semeré, de- 
ceased, urges in his answer: ist. That the testament of Louis Semeré is valid 
in its form, and that the residence of the witnesses is sufficiently mentioned 
therein, so as to show the fact on its face. 2d. That if said will contains any 
defects of form, the same is cured by the prescription of five, ten and fifteen 
years, which he pleads in bar of the present action in nullity. 

The Court below sustained the plea of prescription, and gave — in 
favor ef the defendant, and the plaintiffs have appealed. 

We do not think the Judge a guo erred. The Civil Code, Article 8507, pro- 
vides, “ that the action of nullity or rescission of contracts, testaments or other 
acts, &c., are prescribed by five years, when the person entitled to exercise 
them is in the State” &c. The defect of which the appellants complain is one 
of form. It is true, defects of form in a will are absolute nullities, but we 
think it is well settled that such nullities may be cured by the lapse of time. 
State v. Martin, 2 Ann. 715; 8 Ann. 829; 16 L. 91. The execution of the will 
in this case, was ordered by a Court of competent jurisdiction, and the judg- 
ment giving effect to the will formed a sufficient basis for the prescription of 
the action of nullity. ©. P. 980. It is correctly remarked by the District 
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Judge that “it is immaterial for the decision of this case, whether the judg- 
ment of the Court of Probates, homologating the will of ZLowis Semeré, was or 
was not given, ex parte ; for, such a judgment could not be a bar to the plaintiff’s 
right of action, if the time fixed for prescription had not run out. It is not the 
action of nullity of the judgment of homologation, that is prescribed by five 
years, but the action to set aside the will itself.” 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs in both courts. 





J. L. Overron v. Ep. Smton. 


Plaintiff sued for an amount less than $300. Defendant claimed $1200 in reconvention. Held: 
That the Supreme Court is without jurisdiction as to the judgment on the original demand. 

One who undertakes the superintendence of a work which is defectively executed, is responsible, in 
the absence of proof that the failure in his undertaking was owing to an unfereseen accident or 
uncontrolable event, for any direct loss or injury resulting from his negligence or want of skill. 


_ from the District Court for the Parish of St. Martin, Dupré, J. 
J. W. Walker, for plaintiff. A. Deblane, for defendant and appellant. 

Lea, J. The plaintiff claims $160 for having superintended the moulding 
and burning of 160,000 bricks, at the rate of $1 per thousand. 

For answer, the defendant avers that the plaintiff was employed by his over- 
seer, John Hollander, to superintend the moulding and burning of a brick kiln, 
which he had instructed his overseer to make on his plantation for the purpose 
of constructing extensive works and improvements thereon, but that, owing to 
the defective manner in which the work was done, the kiln was a failure, and 
that he was thereby put to great expense, trouble and inconvenience in execut- 
ing the brick works which the said brick kiln was intended for, by reason of 
which he has sustained damages in the sum of $1200, which he claims in re- 
convention. 

The plaintiff’s claim being for less than $300, we are not at liberty to exa- 
mine the correctness of the judgment appealed from, so far as it is unconnected 
with the reconventional claim. Assuming then, that the plaintiff rendered ser- 
vices under his contract to the extent allowed and recognized by the judgment 
appealed from, our enquiry is confined exclusively to the question of damages. 
The obligation and liability of the plaintiff are not to be tested by the assump- 
tion of a contract to deliver any given number of bricks; he was merely em- 
ployed to assist and superintend the execution of a work undertaken by the 
overseer of the defendant in accordance with his instructions. But the evidence 
establishes beyond a doubt that the kiln turned out badly, a large portion of 
the bricks being unfit for use; and it does not appear from the evidence that 
this failure on the part of the plaintiff was attributable to any unforeseen acci- 
dent or uncontrolable event. The plaintiff is therefore responsible for any 
direct loss or injury which the defendant may have sustained from his negli- 
gence or his want of skill. It is shown, that about 20 slaves belonging to the 
defendant were employed by Overton during nearly two months, and the hire 
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of those slaves is estimated by one of the witnesses at from 75 cents to $8 per 
day; the defendant, however, estimates the damage sustained by him from the 
loss of time and labour of his slaves at $300, an amount far below the estimate 
of the witness. It appears also, that there was a waste of wood amounting to 
néarly fifty cords, (more than one half of the kiln being worthless,) which are 
valued by witnesses at from $1 to $1 50 per cord. We think, considering the 
whole testimony, that the defendant has sustained an actual loss of at least 
$350, in consequence of the waste of time and labor of his slaves, and the 
waste of cord wood caused by the negligence or want of skill of the plaintiff in 
executing his contract. 

It is therefore ordered that, so far as relates to the judgment in plaintiff’s 
favor for the sum of $75, the appeal be dismissed, and that as relates to the re- 
conventional demand of the defendant, the judgment appealed from be rever- 
sed, and that the defendant, Edward Simon, do have and recover of the plain- 
tiff, James L. Overton, the sum of $350 with costs of suit, together with the 
’ costs of this appeal. 





Caprot v. Gourparn & Ker etal., and Gourpain & Ker v. CaBron.— 
Consolidated. 


The wife is without legal eapacity to alienate or hypothecate the community property. 
A mortgage made by the wife, during the existence of the community, though made with the autho- 
rization of the husband,cannot be opposed to the creditors of the latter as his act. 


PPEAL from the District Court of St. Martin, Voorhies, J. 

E. Simon and J. G. Olivier, for Gourdain & Ker, appellants. A. De- 
blane, for Cabrol, appellee. 

Bucuanan, J. There are two questions necessary to be examined in this 
case : 

1. The capacity of Mrs. Fontelieu (Léontine Miguez,) to hypothecate the 
property in New Iberia to Cabrol. 

2. The sufficiency of the description of the property mortgaged. 

I. Mrs. Fonteliew obtained, on the 2d May, 1844, a judgment of separation 
of property from her husband; but this judgment was never executed, and 
was therefore a nullity. ©. C. 2402. 

On the 2d of October, 1850, she purchased in her own name, authorized and 
assisted by her husband, a piece of ground and buildings in the town of New 
Iberia. This purchase must be considered as inuring to the community of 
acquets and gains. C. C. 2871. : 

On the 29th of December, 1851, she mortgaged to Jagues Cabrol, certain 
property, (the same which she had purchased, as above, on the 2d of October, 
1850.) In this mortgage, she was authorized and assisted by her husband, as 
well as in another which she executed, of the same property, on the 29th of 
of March, 1858. Both those mortgages were given to secure the payment of 
notes of Mrs. Fontelieu, authorized by her husband. The property mortgaged 
being property of a community still existing, it is clear that Mrs. Fonteliew 
was without legal capacity to alienate or hypothecate it. This could only be 
done by the husband, as head of the community. But itis said, the husband 
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was a party to the acts of mortgage, for the purpose of authorizing his wife; 
and, therefore, that they should be considered as the mortgages of the hus- 
band. This view would be perfectly sound, if these acts were offered against the 
husband. He would not be allowed to question his liability. But the mortgages 
are offered against bona fide creditors of the husband, by judgment, for large 
amounts; and against such, it would, we think, be improper, under the pecu- 
liar facts of this case, to give these mortgages any validity. The record exhi- 
bits Mrs. Fonteliew as suing her husband for a separation of property, and 
for paraphernal rights, in April, 1844, upon the allegation that her husband’s 
affairs are embarrassed. One month afterwards, she obtains a judgment 
according to the prayer of her petition; which she never attempts to execute. 
In December, 1851, goods are purchased for the husband's store, of Cadrol, for 
which two witnesses state, that the note of the wife is given for $1,521 03, pay- 
able the Ist of April, 1856, or more than four years after date. On the 29th 
of March, 1853, a similar purchase of goods is made, if we may believe the | 
same witnesses, in payment of which Mrs. Fontelieu gives her note for $1000, 
payable on the 1st of April, 1853, or three days after date. After this, Fon- 
telieu, the husband, has large transactions with merchants in New Orleans 

in his own name, which bring him in debt rising fifteen thousand dollars. 

These merchants put their claims in suit, and obtained judgment in October, 
1854; and Cabrol puts in suit simultaneously his note for $1,000, which was 
eighteen months past due, and his note for $1,521, which had yet eighteen 
months to run to maturity. Simultaneously with this movement of her credi- 
tor, Cabrol, Mrs. Fontelieu again sues her husband for paraphernal rights 
and separation of property, which suit is brought to judgment in three days 
from the filing of the petition. 

These circumstances afford sufficient reason for questioning the good faith 
and reality of the claims of Cabrol, and for inferring, in the words of the peti- 
tion of Gourdain & Kerr, “ fraudulent collusion between the parties to 
the conventional mortgages, for the purpose, prospectively, of securing Fonte- 


. lieuw’s property from the pursuit of his creditors. 


Our decision upon this point, renders it unnecessary to decide upon the 
objection of insufficiency of description of the property mortgaged. 

It is therefore adjudged and decreed, that the judgment of the District 
Court be reversed; that the injunction of Gourdain & Ker, be perpetuated, 
and that the injunction of Jacques Cabrol be dissolved; that Gourdain & Kerr 
recover of Jacques Cabrol and Pierre Cabrol, principal and surety in the 
injunction bond, én solido, two hundred dollars damages, and three per cent. 
per annum interest from the date of injunction till paid, upon the amount of the 
judgment of Gourdain & Ker v. J. Fontelieu enjoined; that E. Girard & Co., 
recover of Jacgues Cabrol and Pierre Cabrol, principal and surety in the 
injunction bond, én solido, two hundred dollars damages, from the date of in- 
junction till paid, upon the amount of the judgment of Z. Girard & Co. v. 
J. Fontelieu, enjoined ; and lastly, that Jacques Cabrol, pay costs in both courts. 





Susan Cormier “v. J. Ryan et al. 


A judgment of separation, in favor of the wife, rendered on the 14th of November, and followed by 
an execution issued on the 80th of March ensuing, under which all the property of the husband 
was sold in satisfaction of the judgment, is a sufficient execution of the judgment within the 
meaning of Art. 2402 CO. C., to make the judgment valid. 

Where, after such a separation, slaves are bought by the wife, who takes title in her own name, 
and it is proved that she inherited, while separated, money sufficient to pay for the slaves, and no 
evidence is adduced to impeach the good faith of the purchaser, the court will restrain by injunc- 
tion the sale of the slaves, as belonging to the succession of the husband, though inventoried as 
part thereof. 

PPEAL from the District Court of Calcasieu, Dupré, J. 
Kirby, for plaintiff. Mouton and Morrogh, for defendants and appellants. 

Sporrorp, J. The plaintiff, widow of the late Alexander Ledoux, sued out an 
injunction to restrain the defendants from selling certain property which had been 
inventoried as the property of her deceased husband. 

She claims to have been duly separated in property from her said husband, 
and to have acquired as her own, by just titles, the slave Brooks, aged about 
fifteen years, and Sylvanie, aged about twenty-six years, with her two children, 
Daniel and Alphonse. She also claims a lot of horses and cattle, branded 2A, 
appraised at $1925, all of which she alleges had been erroneously inventoried 
and ordered to be sold, as the property of her husband's succession. 

The plaintiff has had the verdict of three juries in her favor. The defendants 
have appealed from a judgment rendered upon the last verdict, and sustaining all 
of the plaintiff’s pretentions. 

The appellants base their claim for relief upon the allegation that the plain- 
tiff’s judgment for a separation of property from her husband is null under the 
Article 2402 of the Civil Code: “The separation of property, although de- 
ereed by « court of justice, is null if it has not been executed by the payment 
of the rights and claims of the wife, made to appear by an authentic act, as far 
as the estate of the husband can meet them, or at least by a bona fide, uninter- 
rupted suit to obtain payment.” 

The wife’s jadgment of separation of property is in due form, and was ren- 
dered on the 14th November, 1828; it awarded the sum of $602 25 against her 
husband. It appears that on the 10th March following a writ of fieri facias was 
issued, and levied upon the property of her husband, which appears to have been 
of trifling value, and is all detailed in the Sheriff’s return. It was adjudicated 
to the plaintiff for the sum of $155 37, which was eredited on the judgment ; 
and “ there being no more property found,” the writ was returned partly satis- 
fied. 

We are of opinion that there was not such a delay in executing the judgment 
as to strike the judgment of separation with nullity. 

It is clearly shown that the plaintiff, whilst separate in property from her hus- 


band, bought the slaves Brooks and Sylvanie, and has always kept the titles in 


her own name. 
It is shown, moreover, that she received more than enough from the estate of 


her father, whilst she was separate in property to pay what she gave for these 
slaves. 
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On the other hand, no evidence whatever has been adduced to cast suspicion 
upon these purchases in the name of the wife. 

But we find the evidence insufficient to sustain the verdict of the jury relative 
to the other branch of the plaintiff’s demand, to wit, the horses and cattle. 

It is not shown that she ever bought any cattle, or inherited any. Her hus- 
band dealt in cattle, buying and selling as if he was the owrer. The registry 
of a brand in her name in 1826, before the judgment of separation, does not 
prove a title in her to all the cattle which her husband afterwards marked in 
that brand. She has had ample opportunities to show the title her petition as- 
serts, and there must be judgment against her on this portion of her demand. 

It is therefore ordered, that the judgment of the District Court, so far as it 
recognizes the plaintiff as owner of the slaves Brooks and Sylvanie, and her 
two children, Daniel and Alphonse, and perpetuates the injunction sued out to 
restrain the sale thereof, be affirmed. It is further ordered, that in other respects 
the said judgment be reversed, and that the injunction, so far as it restrains the 
defendants from proceeding to sell the horses and cattle inventoried as belonging 
to the succession of Alexander Ledoux, be dissolved. It is further ordered that, 
the defendants pay the costs incurred in the District Court, and the plaintiff the 
costs of this appeal. 





W. Kureore v. C. & G. Grevemperc. 


The servitude of drain belonging to a front proprietor will not authorize him to drain his plantation 
by artificial ditches upon a plantation in rear, when the natural drainage of the front plantation 
is lateral. 


PPEAL from the District Court of St. Mary, Voorhies, J. 
H. C. Wilson and T. H. Lewis, for plaintiff. J. G. Olivier and H. Gibbon, 
for defendants and appellants. 

Merrick, C. J. This action is brought by the plaintiff to compel the defend- 
ants to close certain ditches which throw the water in large quantities upon the 
plantation of plaintiff, and to recover damages in consequence of the same. 

The defendants’ plantation is situated upon the Bayou Teche, and extends 
back, as toa part of the same, between two and three miles. 

The plaintiff’s plantation is situated a short distance in the rear of the defend- 
ants’ plantation, a tract of land intervening between them. 

At the termination of the upper line of the defendants’ plantation, (this line 
not extending back the whole distance, but forming a corner with the back line, 
from which the upper rear line projects some distance below,) there is a natural 
ridge of land extending across, or nearly across the defendants’ plantation. 

The flow of the waters from the natural drainage of the front portion of de- 
fendants’ plantation was each way along a depression or coulée directly in front, 
of this ridge of land; the one portion running transversely across the corner of 
the plantation adjoining above, into a bayou running to the rear of the plantation, 
and the other making off, at nearly right angles with defendants’ lower line, 
into amarsh, Five of the ditches complained of, cut through the ridge referred 
to and conduct almost the entire drainage of defendants’ plantation to the rear, 
at a point where it overflows the plaintiff’s. The defendants’ lower ditch run- 


87 








SUPREME COURT OF LOUISIANA, 


ning between a mile and a half and two miles, flows into a coulée extending 
across defendants’ plantation, and has the same tendency. 

There have been two jury trials, both of which have terminated in the favor 
of plaintiff. The first (which was set aside by the Judge then presiding) ordered 
the ditches to be filled, and gave the plaintiff five dollars damages. 

The last verdict gave the plaintiff two thousand dollars damages, and directed 
the ditches to remain open. 

Judgment having been rendered thereon, defendants have appealed. The 
plaintiff has filed an answer to the appeal, praying an amendment of the judg- 
ment, and that the ditches should be closed. 

On the part of the defendants, it has been contended that, under the authority 
of Becknell v. Wendhal, 7 An. R., 291, every front proprietor upon a water 
course has the right to drain his land from the front to the rear, because, as is 
there said, the natural flow of the water is in the direction of the swamps in the 
rear. 

But in the case before us, it is shown that this natural drainage of the front 
portion of the defendants’ plantation was interrupted by a ridge of land, and that 
the natural drainage was lateral upon the depressed portions of the plantations 
both above and below. It would, therefore, be unjust to say that, because the 
plaintiff happens to reside upon une langue de terre in the rear of defendants’ 
plantation, that therefore his plantation should be condemned in part to sterility. 
He has the same right to protection that the front proprietor has; and the mere 
fact of residing on the bayou, gives the front proprietor no right to occasion by 
artificial works the overflow of such elevated land in the rear as otherwise would 
not be subject to such overflow. 

Two juries have found verdicts in favor of the plaintiff; and although the last 
verdict is, perhaps, informal, we think the issue has been, in substance, deter- 
mined in favor of the plaintiff. 

From their superior opportunities of judging of the locality and witnesses, we 
should feel a hesitation in setting aside their verdict, even if we had some doubts 
as to the correctness of their finding. In this case, however, the testimony leads 
us to the same conclusion, viz: that the issue should be determined in favor of 
the plaintiff; but we think he is entitled to have the ditches closed at the point of 
land dividing the waters of the front portion of the defendants’ plantation from 
the rear, and that, in consequence, the damages allowed should be reduced. The 
testimony is not very definite in regard to the amount of damages sustained. 
We think two hundred and fifty dollars all we are authorized to grant under the 
evidence. 

It is proper to remark that we have not permitted the advantage which the 
plaintiff’s plantation has derived from the large canal excavated by O. Delahous- 
saye, to influence our opinion in this case, for that is a matter foreign to the issue 
before us. 

It is therefore ordered, adjudged and decreed by the court, that the judgment 
of the lower court be so amended as to reduce the damages allowed by said de- 
eree to the sum of two hundred and fifty dollars, and also, so as to order, ad- 

judge and decree the defendants to close all the ditches and canals upon their 
plantation which are cut through the ridge of land formed on the upper line of 
the defendants’ plantation, at about the distance of 116 chains and 86 Jinks from 
the Bayou Teche, on said line, and which said ridge extends from the point 
where the same is touched by said upper line, in an easterly direction, across or 
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nearly across the defendants’ plantation ; said ditches and canals to beclosed and —_- K190n 
filled up at the point only where they are cut through said ridge of land herein in- Gnevexseno. 
dicated ; and that it is further ordered that the long ditch or canal on or near the 

defendants’ lower line, be closed at the point where the extension of said ridge 

would fall across said ditch at right angles; and it is further ordered that, if need 

be, a writ of distringas issue to enforce this judgment ; and that the judgment of 

the lower court, as amended, be affirmed, and that the defendants pay the costs of 

both courts. 





Gourpain & Kerr v. C. B. Bayties et al. 


Where a sale is attacked as simulated, and.a prima facie case of simulation made out, and the pur- 
chaser fails to offer rebutting testimony to show that he actually paid anything for the property 
the sale will be decreed to be simulated. 


PPEAL from the District Court of St. Mary, Voorhies, J. 


J. G. Olivier, for plaintiffs: Cited C. C., 1980, 1975, 1979, 1984, 2628 ; 2 
N.S, 61; 2L.R., 16; 6-Ib, 5388; 7 Ib. 16; 4 Ib., 254; 6 An. R, 646. 


Al. Tucker and T. H. Lewis, for appellants: Cited C.C., 1965, 19738, 1974; 
Bauduc v. His Creditors, 4 L. R., 254; Syndic of McManus v. Jeweit, 6 L. R., 
588; 16 L. R., 150; 9 L. R.,171. 


Sporrorp, J. We concur with the District Judge in the opinion that the evi- 
dence offered by the plaintiffs rendered the sincerity of the sale from Baylies 
to Nash so improbable, that a prima facie case of simulation was made out; the 
failure of the defendant, Nash, to rebut the case thus made, by competent evi- 
dence that he had actually paid anything for the slaves he pretended to pur- 
chase, justified the court a quo, under the pleadings, in subjecting the slaves in 
question to be seized and sold to satisfy the plaintiffs’ demand. See Birdsdale 
v. Lakey, 6 An., 647. 

The judgment is therefore affirmed, with costs. 


James Surra’s Executor v. H. C. Dwrenr. 


A transfer. of the title to slaves, accompanied by the delivery of the counter-letter, in which the 
vendee engages to resell to his vendor the slaves, on the payment, by the latter, of the expenses. 
of the keeping and maintenance of the slaves, and other claims against him, and where the vendee, 
by acts and declarations, represents himself as the agent of the vendor, and renders accounts. 
annually of the hire of the slaves, etc., Held: not to be a vente @ réméré, but a simulation. 

In a vente a réméré, the real title passes, subject to a defeasance within a limited term. The vendee 
is entitled to the fruits, and is responsible for the expenses of the property. 


PPEAL from the District Court of St. Mary, Voorhies, J. 
Ed. Simon, for plaintiff. J. G, Olivier and T. H. Lewis, for defendant and 
appellant. 
Sporroxp, J., In 1844, the slaves which are in controversy in this suit were- 
seized, under execution against Dr. James Smith, as lis property, and, on the 10th. 
December, 1844, adjudicated to James Porter. It appears, however, that they 
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went into the possession of the defendant, Henry C. Dwight, under an under- 
standing between Dwight, Smith and James Porter. This understanding is 
proven by a letter of Dwight to Porter, dated 20th May, 1845, and the subse- 
quent conduct of all the parties. 

In the letter referred to, Dwight requested Porter to convey the negroes to 
himself, according to the wishes of Smith. On the 9th of August, 1845, Dwight 
wrote to Smith, giving him a full detail of the mode in which he was hiring out 
the negroes, and advising with him as if he were still their owner. On the 18th 
May, 1846, Porter executed an act of transfer of these slaves to Dwight, without 
warranty, except against himself, and those claiming under him. On the Ist 
June, 1846, Smith, by authentic act, relinquished in favor of Dwight all right of 
redemption, as well as all claim he ever had in or to the slaves. This act was 
preceded by what is called a counter-letter, sous seing privé, couched in the fol- 
lowing terms: 

“Dr. James Smith, having this day, by act passed before ° 
relinquished to me, for the price and sum of $7923 55, paid to him this day, all 
his right, title and claim to the redemption of certain negroes purchased by me 
from James Porter, by act passed before J. A. Dumartrait, Parish Judge, on the 
day of May; now, be it known, that I hereby engage and bind myself 
to sell the said negroes to the said Smith, on the following vonditions: First, on 
his paying all costs, charges and expenses for the support and maintenance of 
said negroes. Second, on his repaying me the sum of $7923 55, which I have 
this day paid to him for the relinquishment, with eight per cent. interest annually 
from the first of April last. Third, on his paying me $4000, with eight per cent. 
interest annually from the 15th May, 1845, it being the amount I paid James 
Porter for the purchase of said negroes. Fourth, on his paying me the amount 
of any judgment, note or claim I may have hereafter transferred to me against 
him, with eight per cent. interest annually from said transfer, or such rate of 
interest as said claim may draw if over eight per cent. 

Parish of St. Mary, May 80th, 1846. 

Signed, Henry C. Dwiear.” 

On the Ist June, 1846, the day of the renunciation before alluded to, Dwight 
receipted to Smith for $1900, “towards the amount to be paid for the redemp- 
tion of the negroes purchased of James Porter.” 

On the 10th June, 1847, Dwight wrote to Smith, advising him to make a will, 
lest his estate fall into the hands of a stranger who “might upset the arrange- 
ments they had made,” and recommending himself as a suitable person for an 
executor, “capable of working it out, and leaving something for Smith’s chil- 
dren.” 

On March 6th, 1848, Dwight wrote to Mr. Hall, a creditor of Smith, about 
the claim which he afterwards settled, and which he stated, if prosecuted, would 
leave Dr. Smith “ without any of his negroes.” 

During the years 1845, 1846, 1847 and 1848, Dwight kept debtor and creditor 
accounts, which would seem to have been annually rendered to Smith, as they 
were found among his papers, and produced by his administratrix, (who is now 
plaintiff, Dr. Smith having died pending the suit.) In these accounts, Smith is 
charged with al] the moneys paid out by Dwight for his account, the sums paid 
his creditors, the sums paid Porter upon the transfer of his title to the slaves, 
the taxes, ete., including a charge of $500 annually for his own services in hiring 
out the slaves in question. On the credit side of the accounts are large sums 
received for the hire of the negroes, etc. 
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It is also proved by witnesses, whose evidence was received without objection, 
that during many years, commencing with 1845, the defendant hired out the 
negroes, and represented himself as Smith’s agent in so doing, and in collecting 
the hire. 

In no respect did his relations towards Smith, as thus disclosed, appear to 
have changed fer several years after he took the paper title in June, 1846. 

On the 16th January, 1852, Smith instituted the present action against Dwight, 
in which he alleged that, under the facts stated in his petition, the contract be- 
tween himself and the defendant was, in substance and legal effect, a contract 
of antichresis, the slaves being pledged to Dwight for a mere loan of money, 
and not absolutely sold, the paper title having been given to him as a security 
for the money advanced, imposing upon him the obligation of accounting for 
the proceeds of the hire and labor of the slaves, to be applied to the extinguish- 
ment of the interest and of the principal of the debt, and entitling the petitioner 
to the recovery of any excess over said debt. The petition also declares that 
Dwight had latterly refused to account, as he was bound to do, for the hire of the 
slaves, or to re-deliver the same to the plaintiff, although the whole of the debts, 
which he may have owed under the contract, had been satisfied, and there was a 
surplus due to him. 

The defendant answered, that the sale to himself from James Porter was an 
absolute and unconditional sale. He admitted that he signed and delivered to 
plaintiff an instrument in writing, by which he agreed and bound himself, on the 
conditions therein stipulated, to sell to the plaintiff the property therein men- 
tioned, and averred that he had always been ready to perform the stipulations 
contained therein, but that the plaintiff had never offered to comply on his part. 
He specially denied that the said instrument was an antichresis or counter-letter, 
asserting it to be an independent contract, oniy binding upon the parties thereto 
according to its tenor. 

The plaintiff having died, the suit was revived in the name of his widow and 
administratrix, who produced the accounts before referred to, not admitting their 
correctness on the debit side, but to show the construction which the defendant 
himself had put upon the contract between himself and her deceased husband ; 
she prayed that the property sued for be adjudged to belong to the estate of the 
deceased, and be put in her possession, to be disposed of in due course of admin- 
istration for the benefit of the creditors, etc. 

There was judgmeni recognising the plaintiff as the owner of the slaves in 
dispute, reserving to the defendant whatever rights he may have on them under 
the contract of antichresis. 

The defendant has appealed, and the plaintiff, in answer to the appeal, has 
prayed for a formal amendment of the judgment. 

The ground assumed by the defendant’s counsel in this court, in his oral argu- 
ment, was, that the contract between the parties was a vente a réméré, and that 
the plaintiff having failed to comply with the only conditions upon which the 
faculty of redemption was granted, his petition should be dismissed. 

Looking only to the instrument styled a counter-letter as the repository of the 
intentions of the parties, we should, nevertheless, be compelled to say that the 

contract lacked some of the essential features of the sale a réméré. 

Bat it would be taking too narrow a view of the mutual obligations of the 
parties to derive them from this instrament alone, as the defendant seeks to do. 
On its face, the document refers to other documents, and to collateral facts which 
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are absolutely necessary to be known, in order to relieve the instrument in ques- 
tion from obscurity. The evidence that has been received without objection, 
gives us an insight into the meaning of the parties. The letters of Dwight, be- 
fore and after his pretended purchase, and especially his accounts rendered to 
Smith, are written evidence of as high authority as the counter-letter itself, and 
must be considered in connection with it in searching for its proper interpreta- 
tion. The acts of Dwight also furnish a practical commentary upon the con- 
tract; and, as no objection has been made, his oral admissions, coupled with his 
conduet, may be taken into account in construing the instrument to which alone 
he wishes to confine the attention of the court, and which, without the light of 
extraneous circumstances, would be hopelessly ambiguous. 

Looking, then, at all the facts and documents in evidence, it is most manifest 
that there was no sale a réméré. Smith never sold the property to Dwight. In 
the authentic act, he pretended to sell his right of redemption, but in the counter- 
letter, Dwight annulled even that sale. As between Smith, Porter and Dwight, 
the title really never went out of Smith at all, for there was an understanding 
between them all that the purchase at Sheriff’s sale, under execution against 
Smith, should hold the property for the benefit of Smith, to pay off the debts 
for which he was liable. Thus we see that when Porter bid in the slaves, he 
did not take possession, as he would have done if he had purchased for himself, 
but they were delivered to Dwight, the active friend and adviser of Smith, who 
immediately (though without even an apparent title himself.) commenced to ad- 
minister the property, and to pay off debts of Smith, accounting to the latter for 
the hire and charging him with the expenses and payments made, and even 
charging him with an annual salary for his services in this behalf. 

About eighteen months after he had commenced this administration, he took 
a transfer of Porter’s apparent title, and then procured the renunciation of Smith, 
and gave him the counter-letter. But al this produced no change in the actual 
relation of these parties to each other. Notwithstanding this pretended acquisi- 
tion of title, Dwight continued to render his annual accounts to Smith as before, 
and to treat the slaves in all respects as Smith’s. 

In a sale with the right of redemption, the real title passes to the vendee, and 
for a fixed price. A term is limited, (which cannot exceed ten years,) within 
which alone the vendor may defeat the sale by the repayment of the price. 
Meanwhile, and before the exercise of this faculty, the vendee, with that single 
reservation, is the owner; the fruits belong to him; he owes no account for 
them ; he pays the incidental expenses of the property as an owner. 

By his uniform course of dealing for several years, by his letters, and his re- 
peated admissions, Dwight is precluded from asserting that he made a bona fide 
purchase of the slaves in question, under the right of redemption reserved to 
Smith. 

This is sufficient to dispose of the appellant's pretensions, and we concur with 
the District Judge that it is not material for the plaintiff to show, in support of 
the decree prayed for, that the contract of the parties was strictly and technically 
an antichresis. 

When we survey the whole history of the case, we perceive that the counter. 
letter itself is in part a simulation; that it is one link in a series of simulated titles , 
the end and object of which was the better to enable Dwight to pay off the debts 
of Smith out of the revenues of the slaves taken in execution in 1844, and to 
save the slaves themselves for Smith or his family. Less laudable motives may 
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have intervened on the one side and on the other. We see no positive evidence 
in the record that Smith designed to injure his creditors, and the administratrix 
who is now plaintiff, representing in that capacity the creditors, expressly seeks 
to recover the property for the purpose of paying the debts. For several years 
Dwight appears to have manifested a willingness to carry out his part of the 
contract, as mutually understood, keeping the paper title only as a security 
against loss for advances made for the benefit of Smith, for which he charged 
the highest rate of conventional interest, but in all respects treating Smith as the 
real owner of the property. 

Before the suit was brought, however, he appears to have changed his attitude, 
and to have discontinued the rendition of his annual accounts. His answer to 
the petitioner evinces that he is now disposed to recant his most solemn admis- 
sions, to break his faith, to despoil both the heirs and the creditors of the man 
whom he approached in the garb of a confidential friend, and to claim as his 
own the property he received in trust for others. 

The law everywhere frowns upon such conduct as this, and interposes its arm 
to prevent the perpetration of such fraud. In equity, the defendant, under the 
facts of this case, would be decreed to have held the property in trust for Smith, 
and would be compelled to account fully for the fruits. 

The powers of our courts are, in this respect, equally extensive. It is probable, 
from his own account, that the defendant has been more than paid for all his 
advances, and is really in debt to the succession of Smith. If it were not so, it 
was easy for him to show it, and the fact that he has rendered no account since 
1848, although the slaves, with their valuable revenues, have hitherto continued 
in his possession or under his control, is to be construed against him. 

Under all the circumstances, we are of opinion that the plaintiff and appellee 
is entitled to the amendment she prays for in her answer to the appeal. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be amended, and the defendant be ordered to deliver the property in 
controversy into'the possession of the plaintiff, Mary G. Hill, in her capacity as 
administratrix of the succession of James Smith, to be administered upon ac- 
cording to law; it is further ordered, that a writ of possession may issue upon 
this portion of the judgment, after the filing of this decree in the court below; 
and it is further ordered, that the cause be remanded to the District Court for a 
final adjustment of the accounts between the parties growing out of the posses- 
sion of the property by the defendant in trust for the plaintiff; and it is decreed, 
that in other respects, the judgment of the District Court be affirmed, the costs 
of this appeal to be borne by the the defendant and appellant. 





Tue Preswent or THE Potice Jury or Vermiuion v. S. Comeau, Ad- 

ministrator. 

A tax collector who has given bond and received the assessment roll is prima fucte liable for the 
amount of taxes due according to the tax roll, and when sued, he cannot throw upon the plain- 
tiff the burden of proving that he actually collected the taxes. 

PPEAL from the District Court of Vermillion, Voorhies, J. 
Crow & Girard, for plaintiff and appellant. Mouton, for defendant. 

Bucuanay, J. This is a suit against the representative of the Collector of 
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parish taxes, of Vermillion parish, for the years 1846 and 1847. The suit was 
dismissed ; the Judge not considering it proved that the assessment roll for 
1846, was put into the hands of the Collector. We have not been able to 
take the same view of the evidence as the District Judge has done. There is 
no formal receipt of the Collector for the parish assessment roll, it is true; but 
there are several circumstances which concur to show that he must have had 
it, and must have made collections of taxes of 1846, which he could scarcely 
have done without the tax roll. We have, first, the acknowledgment of the 
Collector, in the bond signed by him, of the exact amount of the taxes for 
1846, and of those for 1847, taken from the tax rolls for those years in the 
Parish Recorder’s Office ; next, the evidence of Zheall, the Recorder, that he 
is under the impression he delivered the tax rolls to the Collector; next, the 
evidence of U’ Bryan, that he made out for the Collector a list of the taxes for 
1846 and 1847, from the tax rolls given to him by the Collector; next, many 
receipts of the Parish Treasurer, for amounts received by him from the Col- 
lector, excceding in the aggregate, by two hundred and sixteen dollars, the to- 
tal amount of the taxes of 1847, as shown by the bond; which excess must 
have come from taxes collected for 1846, the receipts also expressing (several 
of them) that they were for taxes of 1846, collected; lastly, a detailed state- 
ment of taxable persons insolvent, or gone away, with the several amounts as- 
sessed to them respectively, for State taxes of 1846, which must have been ta- 
ken from the assessment roll of that year. 

The rule governing the liability of a Tax Collector is laid down by the Su- 
preme Court, in the case of Scarborough v. Stevens et al., 3d Rob. Rep. Hav- 
ing given bond and received the tax roll, he must show that he has used due 
diligence ; and cannot throw the burden upon the parish, of proving that he 
actually received the money. 

The total amount of parish taxes of 1846, according to Bernard’s bond, 


was, - - - - - - - - $1,727 78 

Upon which, he is entitled to credit, after allowing all the tax of 
1847 by receiptsin evidence, . - - : - 216 04 
$1,511 69 


It is also admitted that the list of tax payers, insolvent or gone 
aivay, given in evidence, is correct. The amount of taxes thus 
lost to the State, according to that list, for 1846, was, $107 23 
and as the parish tax for that year was 75 per cent. of the State tax, 
defendant is entitled to a further deduction on this account, of 80 48 


$1,431 26 

The judgment of the District Court, ‘is, therefore, reversed ; and judgment 
is hereby rendered in favor of plaintiff against defendant, in her capacity as 
administratrix, and to be paid in due course of administration, for the sum of 
fourteen hundred and thirty-one dollars and twenty-six cents, with legal in- 
terest from judicial demand (25th July, 1854) and the costs in both Courts; 
this judgment to bear a legal mortgage on all the lands, slaves and real estate 
of Joseph Ursin Bernard. 
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L. P. Canonce v. C. Fuseuier et al. 


J. advanced to F. asum of money, the latter assigning to J. all her interest in a succession and 
authorizing him to reimburse himself, the amount loaned, out of the first assets received from 
the succession. Held: that this assignment was a mere collateral security, and that the lender 
had the right to coerce payment of the loan without waiting the settlement of the succession. 


PPEAL from the District Court of St. Mary, Dupre, J. 
Albert Voorhies, for plaintiff. Edward Simon, for defendants and ap- 
pellants. 

Lea, J. On the 22d of June, 1843, P. P. Briant, the husband of Clara 
Fuselier, the defendant, being in want of money, addressed to Louis Janin, 
Esq, who was then representing as counsel the interest of said Clara Fuselier, 
in the estate of Edward Fuselier, a letter, from which the following is a 
translated extract : 

“Sr. MARTINSVILLE, June 22d, 1848. 
Louis Janin, Esq., New Orleans, 

Sir :—Having the greatest need of a sum of four hundred and fifty or five 
hundred dollars, in order to pay a mortgage debt which cannot be put off, I 
take the liberty to address myself to you in the hope that your connexion with 
the succession of the late Hdward Fuselier, will induce you to accede to my 
indiscreet request. Ido not know exactly the portion which will fall to each 
of us in this succession, as our hereditary portion, but I suppose it will be at 
least $1,000, one thousand dollars,—I think as much. In case you should pos- 
sibly come to my relief I propose to you to transfer to you all my rights in 
this succession, and when the distribution of the assets takes place, you will 
commence by retaining in your hands, the sum you have advanced to me, and 
you will please keep the rest as a deposit.” 

The proposition contained in the above extract having been acceded to, 
Clara Fuselier, drew a sight draft upon Z. Janin, of which the following is a 
translation. 

Parish or St. Mary, July 3d, 18438. 
Louis Janin, Eeq., New Orleans, 

Sir :—Please pay to Mr. G. P. Briant, at sight and to his order, the sum of 

five hundred and twenty-five dollars, and oblige your humble servant, 
CLARA FUSELIER, 
To authorize my wife: P. P .BRIANT. 

On presentation, this draft was paid by Z. Janin, upon whom it was drawn. 

On the same day that the above draft was drawn and in anticipation of its, 
payment by Janin, the defendant, authorized by her husband, assigned to him 
her hereditary portion in the succession of Edward Fuselier, authorizing him, 
to claim and receive it, as if it belonged to him, setting forth, however, in the 
act of assignment that the cession was made in consideration of the sum of 
five hundred and twenty-five dollars, which the said Janin “ has paid in cash,” 
and which “he will reimburse himself with ten per cent, interest from this. 
day, until full payment, out of the first assets, which he will receive on account 
of this delegation, and on condition that he will render an account. of the sur- 
plus of said hereditary portion.” 
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A period of nearly ten years intervened between the date of the draft and 
the institution of this suit, the present plaintiff having inthe meantime, taken 
an assignment from Janina of his right and claim upon the defendant growing 
out of the transaction. ' 

There is no contestation about the facts of this case. The indebtedness of 
the defendant is admitted, but it is urged in defence that the debt was in fact 
not due until the assets should be realized by the defendant from the liquida- 
tion of the succession of Edward Fuselier. 

A cash advance having been made to the defendant, it was incumbent upon 
her to establish affirmatively the stipulation for a delay in payment upon 
which sherelies. It is probable that, at the time the advance was made, Janin 
expected to be paid out of proceeds realized from the estate of Edward Fuse- 
lier, and that he was willing to postpone any demand for payment until such 
period as he, at the time, supposed, would be required for the liquidation of that 
estate, but we do not consider that the giving or taking of collateral security, 
for the reimbursement of the loan, though accompanied with an authority to 
“reimburse himself” “out of the first assets which he should receive” im- 
poses any obligation upon the lender to wait until the final liquidation of the 
estate of Fuselier, which was not legally under his control, before urging his 
demand. 

It would not be presumed that the lender intended to grant such extraordin- 
ary indulgence, unless the language of the first proposition (that upon which 
Janin acted) precludes any other construction. 

We consider that the contract between the parties amounts to no more than 
this: the defendant being in want of money, tendered collateral security for 
‘its reimbursement; of course the collateral security could not be made availa- 
ble until something was realized from it, but it by no means follows that the 
principal was bound to await the tardy liquidation of an embarrassed estate 
before urging payment of his claim. 

It is ordered that the judgment appealed from, be affirmed with costs. 





Tue Strate or. Lovistana v. Patrick Eean et als. 


It is no ground of objection to an indictment for riot that the time at which the offence is charged to 
have been committed, is set forth in figures or Arabic numerals. 

A judgment against one who was indicted for a riot with three co-defendants and “ divers other per- 

sons unknown,” will not be arrested because his co-defendants were found “not guilty.” Won 

constat but that he may have been guilty of a riot with the persons unknown. 


PPEAL from the District Court of St. Mary, Dupre, J. 
A. L. Tucker, for the State. Lea & Wilson, for defendant and appel- 
lant. 

Sporrorp, J. Patrick Egan having been found guilty under two counts of 
an indictment, one charging him with an assault and battery, and the other 
with being party to a riot, was sentenced to imprisonment in the parish prison 
for the term of one year, and to pay a fine of $500, &c. 

From this sentence he has appealed. ; 

He complains that his motion in arrest of judgment was improperly over- 
ruled. 
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There are two points upon which the defendant relies in this Court for a re- 
versal of the judgment. 

I. That the day on which the assault and battery are alleged to have been 
committed was not written out in full, but was set forth in the bill of indict- 
ment as the “ 7th day of April, in the year eighteen hundred and fifty-four.” 

In some of our sister States who derive their criminal law, like ourselves, 
from England, it has been held, that the use of figures instead of words, to 
specify dates in an indictment, will not vitiate the indictment. See Wharton’s 
Prec. of Indictments, p. 9; Wharton’s Crim. Law, 111. 

Without entering upon the question whether the objection here made would 
ever have been tenable under our law, we deem it sufficient in the present case, 
to refer to the Act of March 14th, 1855, § 17, (Sess. Acts, p. 174) which de- 
clares that “no indictment for any offence, shall be held insufficient for omit- 
ting to state the time at which the offence was committed, in any case where 
time is not of the essence of the offence, nor for stating the time imperfectly.” 

Under a former decision it was not necessary to state the judicial district in 
which the crime was committed, the venue being sufficiently laid by stating the 
parish. The mode of describing the district was, therefore, immaterial. State 
v. Kennedy, 8 R. R. 599. 

II. But the defendant urges, that the judgment should have been arrested 
because he alone was found guilty of a riot, his co-defendants having been ac- 
quitted of that charge. 

It is very obvious that one person cannot commit a riot. But the indictment 
in this case charges that the appellant and his three co-defendants, together 
“with divers other evil disposed persons to the number of ten or more to the 
inquest aforesaid as yet unknown,” were participants in the riot. The acquit- 
tal of the three co-defendants, whose names had been learned by the Grand Jury, 
did not, therefore, render it impossible for the appellant to be found guilty of a 
riot in company with the unknown persons. 2 Hawkins P. C. 626; Rez v. 
i Scott, 3 Bur. 1262; Wharton’s Crim. Law, 726; 3 Arch. 590. 

3 It is, therefore, ordered that tae judgment of the District Court be affirmed 
with costs. 
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Ayrome J. Cuaraicne v. P. Bercerron. 


A party is liable for damages occasioned by his gross neglect, in handling his gun, though it is dis. 
charged accidently. 
In the assessment of damages in such cases, much discretion is left to the jury. ©. ©. 1928. 


PPEAL ‘from the District Court of St. Martin, Voorhies, J. 

. E. Mongé, for plaintiff. Z. Simon and A. Dedblane, for appellant. a 

. Lea, J. In this case the plaintiff claims damages, resulting from a gunshot 
wound inflicted by the defendant, by whom he (the plaintiff) was, as he al. 

leges, waylaid when passing on the public road and going peaceably to his 
home. The plaintiff sets forth his disabled condition and necessitous circum- 
stances, as entitling thim to the damages claimed, which he fixes at $3,000 
The defendant pleads a general denial. Upon the trial of the case by a jury 
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$1,000. 
The defendant has appealed. 


The evidence for the plaintiff consists mainly in the confession of the de- 
fendant made to one of the witnesses, Henry Wallett, in which he admits that. 


he had a quarrel with the plaintiff; that one evening at dark, he and the plain- 
tiff met; both had guns, and after some words had passed between them, he 
(defendant) having stooped to pick up a stick, the gun went off, accidentally, 
towards the plaintiff. Without recapitulating the statement of the case made 
by defendant himself, it may be sufficient to say, that assuming its truthful- 
ness, he would not be relieved from liability for damages incident to his gross 
neglect in handling his gun. . 
Considering the entire testimony in the case, we are not prepared to say that 
the jury erred in their assessment of the damages sustained by the plaintiff. 
In cases similar to the one at bar, much. discretion in the assessment of dam- 
ages, is left to the jury. OC. C. 1928, No. 3. 
It is ordered that the judgment appealed from, be affirmed with costs. 


Feuicire Nepa v. E. Simon, 


The maker of a promissory note is not a competent witness for his surety in an action by the holder vs. 


the surety. His eventual liability to the surety for costs of suit, if plaintiff succeeds, is sufficient 


to exélude his testimony. 11 Rob. 88; 8 N. 8. 266; 3d Starkie on Evidence 752. 
The service of citation on the maker of a note, before prescription has been acquired, will interrupt 
prescription as to the surety who has bound himseif én solido. 





PPEAL from the District Court for the Parish of St. Martin, Dupre, J. 

J. G. Olivier, for plaintiff. 

Alex. DeBiance, for defendant and appellant, on the question as to the com- 
— of the maker, as a a cited: Coz v. Williams, 5 N. 8S. 142, 

aters v. Petrovic, &c., 5 L. 589. Johnson v. Marshall, 4 Rob. 157; 7 Rob. 
244; ib. 860; 5 Ann. 188. As to the admissibility of parol testimony, to show 
that the defendant who had expressly bound himself in solido, was merely a 
surety, defendant’s counsel cited: Robertson v. Nott, 2 N. 8. 124; 3 N. S. 268; 
Dwight v. Linton, 3 Rob. 57; 3 Ann. 285; 4 Ann. 540. 


Sporrorp, J. The defendant is sued upon a promissory note of the follow- 
ing tenor: 

“$2000. Novve.tz-Orueans, le 29 mai, 1889. 

“Dans un au de cette date, nous payerons solidairement, l'un pour l’autre, 
a Mr. Hypolite Chrétien, la somme de deux mille piastres, valeur regue, avec 
les intéréts de dix pour cent. l’an, 4 dater de ce jour jusqu’é parfait paiement. 

[Signé] P. Lesesqus, 

, Ep. Suvon.” 

The defendant pleads that, notwithstanding the form of the instrument, he 
was really but a surety for Lebesgue, and that he has been discharged by the 
prolongation of the term of payment to his principal by the holder of the note, 
without his assent. . 

He further pleads the prescription of five and ten years. 


a verdict was rendered and a judgment entered up in accordance therewith, for 








Upon the trial of the cause he offered his co-obligor, Lebesgue, as a witness, to ~ 
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prove the allegations of his answer; the Judge of the lower Court, on the objec- 
tion of the plaintiff, that the witness was incompetent to testify to the facts 
set up in the answer, rejected his deposition, and, there being no other evi- 
dence offered by the defendant, judgment was rendered against him, from 
which he has appealed. 

Conceding that the real character of the defendant’s obligation could be shown 
by parol, on the ground that his being a surety bound in solido, for the debt, 
was a collateral fact, and not inconsistent with the written instrument; con- 
ceding also, that the Act of 27th March, 1823, relative to the competency of 
makers of notes, as witnesses, has been repealed by the Art. 3521 of the Civil 
Code ; still, there remains to the competency of the witness to prove that the 
defendant was really his surety, and had been discharged, the objection which 
arises from his interest in the costs. If the defendantis his surety, the witness 
will be liable for the costs of this suit, should it be decided in favor of the plain- 
tiffs. Ifthe defence sought to be sustained by his testimony prevails, he will 

‘not be so liable. It has been held by our predecessors that such an interest 
will suffice to exclude a witness, in a case parallel to this. See Montross v. 
Hillman, 11 Rob. 88. See also Lesassier v. Hertzel, 8 N. 8. 266; 8 Starkie’s 
Evidence, 752. 

We may add that the deposition, if admitted, would seem to establish only 
a forbearance to sue, and not a prolongation of the term. 

The allegations of the defendant’s answer are sufficient to repel his plea of 
prescription. He avers that his solidary co-debtor, Lebesgue, paid interest 
annually up to the 29th May, 1847, on the note, which matured on the 29th 
May, 1840. On the 7th April, 1849, judgment was rendered for the debt 
against Lebesgue, in the District Court of St. Martin. This has been followed 
up by several executions, and the moneys made thereunder have beeu duly 
credited’in the judgment against the present defendant. He acknowledged 
service of the petition in this case on the 5th March, 1853. 

The acknowledgment of the debt by one solidary co-debtor, or a citation 
served upon him, interrupts prescription as to all the others. ©. C. 3517, 
(French text.) 

It is, therefore, ordered that the judgment of the District Court be affirmed, 
with costs. 





Tasos. Smarpon v. C. Green et. al. 


When a Sheriff’s keeper’s claim is resisted, the more regular mode of establishing it is, by rule on 
both parties to the suit in which the property was seized. 

The Sheriff’s charges for keeping are not forfeited, under the Act of 18th March, 1858, Sec. 1, by 
the failure to return the amount thereof into Oourt. That Act only applies to fees accruing on 
any “ process or paper’’ returned into Court. 


PPEAL from the District Court of St. Mary, Voorhies, J. 


H. 0. Wilson, for plaintiff and appellant. J. G. Olivier, for defen- 
dant. 


Sporrorp, J. The object of the rule in this case was to’make the Sheriff of 
St. Mary liable for a large amount of costs incurred by reason of the provisional 
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seizure of a schooner, which was finally sold, on twelve months’ credit, to sat- 
isfy a judgment obtained by the plaintiff against Green & Landrum. 

The bond was not large enough to cover the plaintiff’s judgment, and the 
costs alleged by the Sheriff to be due. He retained the costs and paid the bal- 
ance of the proceds to the plaintiff. 

The chief item in dispute is the sum of $276, paid to A. Gates, as keeper of 
the schooner, while under seizure, at the rate of $1 50 per day. 

The services are proved to have been fully worth the amount claimed, and, 
from the nature of the property seized, they were clearly necessary. It is also 
proved that the Sheriff paid the sum, after a final judgment against him, at 
the suit of Gates, which he contested. 

The argument of the counsel for the plaintiff, (who appeals from a judg- 
ment averse to his pretensions,) is based mainly upon the statute of March 18th, 
1852. (Sess. Acts, p. 224.) The first section declares: ‘‘ That the Sheriffs of the 
District Courts throughout the State, shall, whenever they return a paper or 
process into court, endorse thereon the specified items of fees claimed by them 
that may have accrued on said process or paper, and in default thereof, or if 
such fees are overcharged, the same shall be forfeited, and the said Sheriff 
forever barred from collecting the item of fees so omitted or overcharged.” 

This section does not meet the present case. The keeper’s fees are not fees 
claimed by the Sheriff, which had accrued on any process or paper. 

The third section of the same Act says: “ that the costs of the Clerk, Sheriff, 
witnesses’ fees, costs of taking depositions and copies of Acts used on the trial, 
and all other costs allowed by the court, shall be taxed as costs.” 

Tt would have been more regular for the keeper to have had his costs taxed 
on arule against both parties in the suit, under which his appointment took 
place. The Sheriff resisted his demand and he sued the Sheriff. The latter 
could not endorse the amount on any paper or process, until he knew what the 
court would allow, and the judgment against him was not rendered until long 
after the twelve months’ bond was taken, when it was endorsed thereupon. 

In this suit the bill has been again litigated contradictorily with the plaintiff, 
and, as we have already remarked, we think the claim a just one. 

The judgment appealed from is, therefore, affirmed with costs. 


\ 





CuristopHer Street v. Hypouire Paren et al. 


An error as to parties, made in entering up judgment, and which is apparent on the face of the 
record, will be corrected on appeal. 


PPEAL from the District Court of St. Landry, Dupre, J. 
Swayze & Moore, for plaintiff and appellant. 

Voornims, J. This suit was brought or two promissory notes, secured by 
mortgage. A judgment by default was regularly taken and made final against 
the defendants. .. 

But it appears an error was committed in drawing up the judgment against 
the proper parties. This appeal is taken by the plaintiff, for the purpose of 
correcting the error which is apparent on the face of the record. 
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It is, therefore, ordered and decreed, that the judgment of the lower court Sram 
bé 80 amended as to substitiite the name of Hypolite A. Paten, in lieu of that Patan. 


of Louis A. Paten, who was not a party to the suit, and so amended, that said 
judgment be affirmed, in every other respect, at the costs of the appellees. 





C. A. Harpy v; Wu. Irwin et. al., Administrators. 


An appeal from a judgment against the administrator of a succession, will notlie in the name of an 
executor of the administrator, where it is not shown by the record that the executor is autorized 
to represent the succession against which the judgment was rendered, nor that the estate of the 
testator, represented by the executor, is affected by the judgment. 


PPEAL from the District Court of St. Landry, Dupre, J. 
i\ Martel & Hardy, for plaintiff. B. F. Linton, for defendants and appel- 
lants. 

Voorniss, J. This suit was brought by the plaintiff against the defendants, 
William Irwin and Jane Young, as administrators of the succession of the 
late Frederick CO. Kauffman, for the recovery of $481 80, alleged to be the ag- 
gregate amount of a number of claims which the plaintiff had placed in the 
hands of the deceased for colleétion. It is alleged by the plaintiff that said 
claims were either collected by the deceased during his life-time, or have since 
become extinguished by prescription, in consequence of the delay occasioned 
by the refusal of the defendants to return the same. 

The defendants, in their answer, denied ever having had possession of the 
alleged claims. 

There was judgment in favor of the plaintiff, for the sum of $51, as the 
amount collected by the deceased during his life-time, and the defendants, on 
motion of their attorney, obtained in open court an order of appeal. 

The record shows that William Irwin, one of the administrators, died pre- 
ee vious to the rendition of the judgment, and the present appeal is prosecuted 
in the name of Henry Irwin, as executor of the last will of said William Irwin, 
alone. There is neither allegation nor proof that the appellant has any 
authority to represent the estate of Kauffman. Neither is it shown that the 
estate of William Irwin is affected by the judgment appealed from. 

It is, therefore, ordered, that the appeal be dismissed, at the appellant’s 
cost. 
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W. S. Donnett v. W. H. Parrorr & Wire. 


After issue joined, upon a principal and reconventional demand, a judgment dismissing the suit on 
motion of plaintiff, without reserving defendant’s right to prosecute the reconventional demand, is 
erroneous. 

It does not prejudice defendant’s right of appeal from such a judgment, that no objection to the dis- 

missal of the suit, was made in the District Court. 


PPEAL from the District Court of St Landry, Dupre, J. 


J. E. King & Cullom, for plaintiff. 
Martel & Hardy, for appellants: Cited, Caldwell v. Davis, 2 N. 8. 186; 
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Dowwa: = Lanusse’s Syndic 4N.S. 441; Adame v. 7N. 8. 405; 


am, | me R. 458; McDonough v. 9 L. R. 810; 
— ood v. eh. Hh 8 180; Low ¥. Thomas, 4 te Succession of 


Durnford, 8 Rob. 498; Cone v. Downs, 9 Rob. 184. 

Bucnanan, J. This case is precisely similar, in its legal features, to that of 
Coe v. Downs, reported in 9th Robinson. The plaintiff sued defendants for a 
debt alleged to be due for plantation supplies. The defendant, Mrs. Parrott, 
reconvened, denying indebtedness, but alleging that the plaintiff was her 
debtor, in a large sum, for proceeds of cotton shipped, and balance of account . 
current. The parties went to trial upon the issue, and, after some evidence was 4 
introduced, the plantiff, by counsel, moved to discontinue the suit, which mo- =~ 
tion was granted, and judgment was rendered, that the suit be dismissed, and ‘f 
the plaintiff pay costs. . 

No objection appears to have been made by the defendant to the dismissal 3 
of the suit; but this, upon the authority of the case of Coe v. Downs, and = 
that.of Coxe v. McHnery, in the same volume, does not prejudice her right of : 
appeal from a judgment which did not in terms reserve her right to prosecute 
her reconvention. ¢ 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court, so far as it dismisses the plaintiff's demand, be affirmed; but that, so 
far as it dismisses the demand of the defendant, Mrs. Parrott, in reconvention, 
it be annulled and reversed; and as to such reconventional demand, the cause 
is remanded to the court below, to be proceeded in according to law; the 
plaintiff paying costs of appeal, those hereafter accruing to abide the final de- 
cision of the cause. 




























; J. Semere v. W. Semenre, f. m. c. 





It is well settled that an authentic act may be shown to be simulated by the answers of a party to 
interrogatories on facts and articles. Such answers are not regarded as the parol evidence pro- 
hibited by ©. 0. 2256, 9948. 2.2) /5™ 

But where the answers to interrogatories are received as written proof, in cases where written proof 

is required by law, parol evidence cannot be received to contradict them. 






PPEAL from the District Court of St. Martin, Voorhies, J. 


E. Simon & A. Dublane, for plaintiff and appellant, Cited: Delacroiz v- i 
Prevost, 6 M. R. 276; Cow v. "Michel, 7 L. R. 528; Badon v. Badons4L.R. ; 
169; 8 Rob. 452; Forest v. Shores, 11 L. R. 418; Hewlett v. Henderson, 9 Rob. 

879: Suecession of Thomas, 12 Rob. 219; Back v. Hall, 3 L. R. 118; Haydell 

v. Betts, 6 Rob. 488; Baudue v. Conrey, 10 Rob. 466; 4 An. 108. 


M. Voorhies, for defendant, Cited: C. C. 2238, 2985 ; C. P. 354; 3 Rob. 
441; 7 An. 95. 


Merrick, C.J. This suit has been instituted by Julien Semeré, as universal 
legatee of Marie Martha Semeré, to annul an authentic act of sale of a slave 
made by the testatrix to the defendant. The plaintiff annexes to his petition 
the following interrogatories on facts and articles to be answered in open 
court, viz: 

1st. Was the sale made to you of the slave Joseph, by Miss Mari¢ Martha 
Semeré, on the 5th of May, 1849, a sale by which Miss Semeré intended ‘to 
transfer to you any title to the said slave by said sale? 
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2d. Have you paid the price which appears to have been received for the slave 
Joseph ? Have you paid any price, and was any money received from you by 
Miss Marie Martha Semeré, as a consideration of the sale of the 5th of May, 
1849? 

8d. Have you not several times, and in the presence of different persons, 
acknowledged that the sale of the 5th of May, 1849, was a simulated sale? 

4th. Was not the sale of the slave Joseph made for the sole object that the 
proceedings for his emancipation should be conducted in your name ? 

5th. Was it not agreed between you and Miss Marie Martha Semeré, that in 
case the emancipation was not completed, that the sale of the 5th of May, 
1849, should be annulled ? : 

The petition expressly negatives any fraudulent intent in the simula- 
ted act. 

The defendant excepted to the plaintiff’s petition on the ground that the act 
of sale, even if simulated, was good and valid as a donation, and “cannot be 
aanulled by an universal legatee of said Semeré, who claims under a testament 
posterior to the act of sale sought to be annulled.” 

The Judge a quo being of the opinion that the plaintiff could not interrogate the 
defendant for the purpose of showing simulation in a notarial act of sale of a 
slave, rejected the plaintiff’s demand. 

In this we think he erred. The jurisprudence of Louisiana is, we believe, 
well settled on this subject. 

In the case of McKerall and others v. McMillan and others, 9 R. R. 19, it 
was held that the answers to interrogatories on facts and articles form a part of 
the pleading, so much so, that they do not require to be offered in evidence. 
They are not, therefore, that parol proof which defendant’s counsel supposes is 
prohibited by Arts. 2233, 2235, 2256, and 2415, of the Civil Code, 

Article 2895 of the Civil Code provides that “the amount of conventional 
interest must be fixed in writing, and testimonial proof of it is not admitted in 
any case.” 

Notwithstanding the strong terms used in this article it has been held by our 
predecessors that writing was not of the essence of an agreement to pay inte-. 
rest, and that the Legislature only intended to exclude testimonial proof of 
such an agreement. Coa v. Mitchell, 7 L. R. 522. 6 Martin, R. 276. 

In the case of Hewett v. Henderson, 9 R. R. 379, it was expressly held that 
the party whose conscience was sought to be probed as to the simulation of a 
notarial act, could not urge the want of a counter letter. Article 355 of the 
Code of Practice provides in general terms that the party who sues for the re~ 
covery of a debt, or the execution of an obligation arising from a written act, 
may be interrogated on the reality or simulation of the act. See also Succes- 
sion of Thomas, 12 Rob. 215; Forest v. Shore, 11 L. R. 418, 

It is true article No. 854 of the Code of Practice provides that the answers 
of the party interrogated may be contradicted by the oath of two witnesses, 
or one single witness corroborated by strong circumstantial evidence, or by- 
written proof. 

But it does not follow, (as it has been urged,) that a party would, by probing. 
the conscience of his adversary, be enabled to introduce parol proof to contra- 
dict his answers in relation to a notarial act, or the oral sale of an immo-. 
vable. 
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_ This Article of the Code of Practice must be construed with reference to the 
other provisions of law, and cannot be held to authorize the introduction of 
the testimony of witnesses, only where such a mode-of proof is admitted. 

But where the answers of the party supply the place of written proof, (in 
those cases where written proof is required by law,) no parol evidence can be 
received to contradict them. 

It is therefore ordered, adjudged and decreed, that the judgment of the lower 
court be avoided and reversed, and that this cause be remanded to the lower 
court, to be proceeded in according to law, and the views herein expressed ; 
and it is further ordered that the defendant and appellee pay the costs of this 


appeal. : 


Vatery Lepovux v. J. ALEGRE et al. 


Plaintiff sued for agrespass in cutting wood on hisland. Defendants pleaded in justification, a ser- 
vitude of cutting wood on plaintiff’s land, in favor of land owned by him. Piaintiff replied that 
the servitude was extinct by non-usage. Held: That quoad the question of servitude, the 
defendants are the real plaintiffs; and that the plaintiff in this action might well set up the pre- 
scription of non-usage 4s against the alleged servitude; and that plaintiff might have availed 
himself of the prescription of non-usage without having specially pleaded it. 

In such a case, the objection that prescription isa means of defence, and not a ground of action, is 
not well taken. 

Where the prescription of non-usage is pleaded, the onus of proving the exercise of the right of 
servitude within the time of prescription, is thrown on the party claiming the right. 

The erroneous reservation in the proces verbal of the sale at which plaintiff acquired title of a 
* community of wood,” held not to be a renunciation of the prescription of the servitude, already 
acquired by the authors of plaintiff’s title. 

A right of community of wood is a very different thing from a servitude of cutting wood. 


PPEAL from the District Court of St. Martin, Voorhies, J. 
A. Deblanc, and F. Fusilier, for plaintiff. £. Simon, and J. Gary, for 
defendants and appellants. 

Srorrorp, J. The plaintiff sued the defendants, claiming $1,500 damages, 
for a trespass in cutting down trees upon his land, on the east side of the bayou 
Téche, and within the enclosure around his house. There are divers other 
matters set forth in the petition, by way of anticipation of the expected de- 
fence, which it is not material now to notice. 

As expected, the defendants, in reality, justified the trespass by setting up 
the existence of a servitude in favor of the land owned by them on the west 
side of the bayou Téche, upon the tract claimed by the plaintiff on the east 
side, which entitled them to cut wood from the latter for the use of the former ; 
they denied that they had ever exercised their right of servitude to a greater 
extent than that provided for by their titles, or that they were liable in dam- 
ages therefor; in conclusion, they prayed, ‘that they be confirmed in their 
right of servitude as provided for by the titles, subject to be lawfully exer- 
cised against the claims of the plaintiff or any other person holding the land, 
through or under him, and without any opposition on their part.” 

After this answer was filed, the plaintiff obtained leave to file an amended 
petition, setting up “in bar of defendant’s pretended right of servitude, the 
prescription of ten and twenty years.” 
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There was a judgment for the plaintiff, awarding him $100 damages, and 
quieting him in his title to his property against interruption from the pretended 
servitude of the defendants. 

The latter have appealed. 

The plaintiff's title to the land claimed in his petition, and the cutting of the 
timber thereon by the defendants, (some of it even in an unnecessary and 
wanton manner,) are fully proven by the evidence. 

The real point of controversy is, the present existence of the servitude under 
which the defendants attempt to justify their acts. 

They strenuously contend that, supposing a servitude ever to have existed, 
the plaintiff cannot legally invoke the prescription of non-usage against it, 
inasmuch as the plea of prescription against an asserted right, is but a means 
of defence, and not a ground of action. 

The argument overlooks one branch of plaintiff’s demand, and misconceives 
the real character of his action. 

He claims damages for a trespass. The defendants, in effect say, they are not 
trespassers, because they have a servitude upon the plaintiff’s land, which 
authorized them to cut the timber, for doing which they are sid. 

The plaintiff replies, that if they or their authors ever had such a servitude, 
it has been lost and become extinct by non-usage for more than ten years. 

Quoad the question of the servitude, the defendants are really the plain- 
tiffs. And the nominal plaintiff might avail himself of the position, that the 
servitude has been extinguished by non-usage, even without a plea to that 
effect, replications not being usual under our system of practice. 

The plaintiff’s demand is not founded upon an exception. It is trae he has 
added some allegations, which were perhaps unnecessary, but which he makes, 
because he probably knew beforehand, the defence which would be set up. 
But that does not not wholly change the character of the action; it is still an 
action of trespass. 

To say that prescription for non-usage cannot be invoked by a plaint:ff who 
seeks to restrain a defendant from trespassing upon his property, by reviving 
an extinct servitude, would be to abolish altogether the prescription of non- 
usage. For the party who wished to revive such a servitude, would not resort 
to an action in which he would be sure of defeat, where, by taking the law 
into his own hands, and proceeding to exercise the servitude, he would be 
sure to defeat his adversary, who should seek to enjoin him, or make him lia- 
ble in damages. 

The defendants themselves have put the existence of the servitude at issue ; 
upon that point, they hold the affirmative; if they have failed in establishing 
it, the judgment is correct. 

There is also a rule with regard to the burden of proof which is important 
to be considered in this connection. Art. 800 of the Civil Code declares, that, 
‘when the prescription of non-usage is opposed to the owner of the estate to 
whom the servitude is due, it is incumbent on him to prove that he or some 
person in his name, has made use of this servitude as appertaining to his es- 
tate during the time necessary to prevent the establishment of the prescription.” 

Now, by Art. 785, “a right to servitude is extinguished by the non-usage of 
the same during ten years, if the parties be present, and twenty years, if ab- 
sent,” 
















































ae SUPREME COURT OF LOUISIANA, 
St. Art. 786 says “the time of.prescription for non-usage begins for interrupted 
Ausone.  servitudes, from the day they ceased to be used.” 

The defendants upon whom the onus of proof as to this. matter, lay, were 
unable to establish that the servitude they claim had been in any manner exer - 
cised since about thirty years before they attempted to revive it by cutting the 
wood as complaired of in the plaintiff’s petition. 

This would be decisive of the case, were it not that a question of much 
greater difficulty arises touching a pretended renunciation of prescription by 
the plaintiff and the immediate authors of his title. 

The examination of this point compels us to go somewhat into detail. 

A tract of land on both sides of the Bayou Téche, having five arpents front 
on the east, and six on the west side of said bayou, with a depth of forty-two 
arpents on each side, was confirmed to Joseph Melangon, by virtue of settle- 
ment and cultivation prior to the 20th December, 1803. 

Some of this land was acquired by Wm. Pitt Highee, who, on the 20th Oc- 
tober, 1812, sold to Alexander Ledouz, ancestor of the present plaintiff, the 
tract now by him claimed, and described in the sale from Higbee as “on the 
east bank of Bayou Téche, bounded on the north by lands of Michel Cormier, 
and on the South by lands of Frangois Pothier, containing five acres (arpents) 
front, by the ordinary depth of forty.” This deed contained the following re- 
servation under which the defendants assert their right of servitude: “‘ Where- 
as the said Higbee is proprietor of five acres (arpents) front, by forty in depth 
on the west side of the bayou aforesaid, it is understood between the parties to 
these presents, that the said Higbee, his heirs and assigns, are to retain the pri- 
vilege of taking the fire-wood necessary for the use of the said tract.” 

Emilie Barré, wife of Wm. Pitt Higbee, was his universal legatee, and, after 
his death, became the owner of the five acres aforesaid, on the west side of the 
Téche, 

On the 30th August, 1853, Emilie Barré, the widow of Higbee, (and the sur- 
vivor of her second husband, Joseph Gradenigo) conveyed by authentic act to 
the defendant, Joseph Allegre “a certain tract of land, situated in the parish 
of St. Martin, and lying on the west side of the bayou Téche, measuring four 
arpents in front on said bayou, by forty arpents, more or less, in depth, bound- 
ed on the north by land of Pierre Sauveur, and on the south by land of Dar- 
mencourt Babin, on the east by said bayou, and on the west by land of Bien- 
venu.” 

This act of sale contained the following clause, which is worthy of especial 4 
notice : - 

‘* It is also understood between the parties that should it appear hereafter 
that there exists a right to take wood on some wood-land near by said land ; 
thus sold, and belonging to the owner of this said land sold, the use of said wood a 
land is hereby sold and transferred with the above land, without further guar- i 
anty or consideration.” be 

As forty-one years had elapsed since Higbee resumed the servitude, and as it 
had been disused for a period of thirty years, the parties might well suppose 
it to be a very doubtful right, only to be asserted upon the discovery of new 
evidence, or in case it “should hereafter appear” to exist. ; 

But the plaintiff acquired his titie to the land claimed by him at a succes- 
sion sale made on the 19th January, 1854. 
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In the proces verbal of the sale, appears the following statement upon which ~ Levoux 
the defendants rely as constituting an acknowledgment of their claim, anda = Atecne. 
renunciation of prescription : 

“Tl existe encore une communauté de bois en faveur de M. M. Joseph Alle- 
gre et Pierre Sauveur sur toute la face de la terre ci-dessus.” 

But the plaintiff in his original petition averred that this statement in the pro- 
ces verbal was an absolute error, into which the heirs of Ledoux and the auc- 
tioner were led by the unfounded and interested representations of the defend- 
ant, Joseph Allegre, and that the same was not, therefore, binding upon the 
plaintiff; these allegations and the prayer that it be decreed that no such 
“community of wood” exists, have somewhat confused the plaintiff's action, 
and led the defendants to contend that it was in fact grounded upon an excep- 
tion. 

A “community of wood in favor of Allegre and Sauveur upon all the front ” 
of the plaintiff’s tract, is a widely different right from the privilege “ reserved 
by Higbee in 1812,” of taking the fire-wood necessary for the use of “ the five 
acres on the other side of the bayou.” Pardessus Servitudes, No.7 ; Ib. No. 233. 

It is most manifest from the evidence adduced by the defendants themselves 
that-no such community was ever claimed by any of the authors of their title. 
The statement in the proces verbal was then an error; and, after a protracted 
examination of the case in all its bearings, we are compelled to concur in the 
conclusion to which the District Judge must have come in order to render the 
judgment he did, that the error was produced by the assertions of Allegre him- 
‘self, who cannot, therefore, be permitted to profit by the statement. His own 
cautiously worded title put him upon the proof of even “a right,to take wood ” 
on other land; and his researches must have convinced him that no one before 
him had ever claimed so extensive a right as that which, by his assertions and 
threats of suits, he induced the parties to the succession sale to admit in the 
proces verbal. 

The far different right of servitude on the plaintiff’s land for a limited supply 
of fire-wood necessary for the use of defendant’s tract was not acknowledged 
in the sale; and that right, which, in his answer, Allegre seeks to have recog- 
Pe nized by reason of the reservation in Higbee’s deed to Alexander Ledoux is 
clearly extinct by non usage for the space of thirty years. 

It is, therefore, ordered and decreed that the judgment appealed from, be 
affirmed with costs. 
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Succession or JEAN Leon Bovupreav. 


The recital in a noncupative wil!, by public act, that the testator “has revoked and does by this act 
revoke,” a certain former will by him made, is not an interpolation of an act inter vivos, and a 
turning aside to other matters within the meaning of Art. 1571 C. C., such as to vitiate the will. 






PPEAL from the District Court of Vermillion, Voorhies, J. 
Crow & Girard, for appellant, cited: C. C., 1588; 1 Rob., 48; 12 Rob., 
89; 5 Rob., 508; OC. C., 1687. 


C. H. Mouton, for a, cited: C.C., 1684; Fusilier v. Masse, 4 L. R., 
424; Toullier, vol. 5, book 3, tit. 2, chap 5, No. 620-626. 
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Merrick, C. J. nego eh co cea ncaa apdngichRey iettye eee 
said Boudreau. 


The appea! in this case is taken from a judgment of the lower court declaring , 


in effect, that the will of said Boudreau, of the 27th of August, 1852, was re. 
voked by an instrument passed before the Recorder of the parish of Lafayette, 
on the 17th of September of the same year. 

The appellants contend that this last mentioned instrument, which was proved 
in the presence of three witnesses, is void, for the following reasons, viz: 

ist. That nothing shows that the will was read to the testator in the pres. 
ence of the witnesses. 

2d. Because there is an interpolation of an act inter vivos, an ordinary nota- 
rial act, which vitiates the act asa will, for it was a turning aside to another 
act. 

I. We think it clearly appears from the will that it was read to the testator in 
the presence of the witnesses. The instrument, after stating that it was declared 
and dictated in the presence of the witnesses, has the following language, 
viz : 

“Que (le Recorder) décrit tel qu’il a été dicté qui en a ensuite donné lecture 
au dit comparant, le dit Jean Léon Bodreau déclarant le bien comprendre et y 
préserver, le tout déclaré dicté écrit et lu en présence de ses sus-dits trois té- 
moins, qui ont signé ces présentes.” 

It is true that it does not all appear, from same part of the sentence, that the 
reading was in the presence of the witnesses, but it clearly appears from the 
context that the dictation, the writing and the reading of the will to the testator, 
were all done in the presence of the witnesses. 

Keller et al. v. McCalop et al., 12 R. R., 642. 

II. On the second point, it is urged that the following clause, viz., “ Lequel 
comparant a déclaré comme il déclare par cet acte d’avoir révoqué et annullé 
son testament en part et en tout, fait devant moi l’autorité soussigné le vingt 
sept d’aodt le mois passé,” js not a testamentary disposition, and vitiates the act. 

Article No. 1685 of the Civil Code provides that the act by which a testament- 
ary disposition is revoked, must be made in one of the forms prescribed for tes- 
taments, and clothed with the same formalities. 

The power of revocation is absolute, and the testator cannot renounce it or 
bind himself to exercise it under restriction. C. C., 1683. 

Article 1684 C. C. divides revocations into express or tacit, general or partiea- 
lar, and then says it (revocation) is express where the testator has formally de- 
clared in writing that he revokes his testament, or that he revokes such a legacy 
or a particular disposition. We see nothing more in the language referred to, that 
is contemplated in this Article of the Code. 

We have been referred to the decision in the case of the succession of John 
W. Daigle, % R. R., 508, to show that the introduction into a will of matter 
foreign to testamentary dispositions, is itself a turning aside to other acts, and 


therefore vitiates the will. The foreign matter introduced into the will of John: 


W. Daigle was the following: “The parties dispense with the certificate re- 
quired by Article 3328 of the Civil Code, and exonerate the said Notary from all 
liability on account of the non-production of the same.” The court annulled 


the will on the ground that the foregoing was matter inier vivos, ad was the” 


turning aside to other acts, reprobated by law. 
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In the instrument before us, the object of the party was solely to revoke a Sccomssiox or 4 
former will, and we ean see nothing in it in contravention of law, and it appears 
to be in accordance with the Articles of the Code already cited. 
It is therefore ordered, adjudged and decreed by the court, that the judgment 
appealed from be affirmed, and that the appellants pay the costs. 








Hester Lees v. H. C. Dwicnr. 


A deposit of money, by a third party, in the hands of an execution creditor, on the condition that 

the depositor is to be credited by the amount thereof, if he shall purchase property about to be 

® sold under execution, may be recovered back immediately. The depositor is not bound to await 
the sale or bid for the property. 


PPEAL from the District Court of St. Mary, Voorhies, J. 

A. L. Tucker, for plaintiff. 2. N. McMillan, for defendant and appellant. 

Lega, J. In this case the plaintiff sues to recover the amount of two deposits 
of money made with the defendant, under the following circumstances: 

The defendant, claiming te be a judgment creditor of E. P. Forrest, was about 
‘ to issue execution against the property upon which plaintiff resided, as the pro- 
perty of his debtor, Forrest. The plaintiff made the two deposits referred to, 
amounting together to $510, for which the defendant gave the two following re- 
ceipts : 

“Franklin, June 10th, 1850. 

“Received from Mrs. Hester Lees $260, on account of her purchase of the pro- 
perty where she now resides, which is to be sold under an execution, in the suit 
of the New Orleans Canal and Banking Co. v. E. P. Forrest et al., No. 2045, 
D.C. parish of St. Mary; but if she does not purchase said property at said 
I sale, then I am to refund to her the above $260, with eight per cent. interest 

’ * from date. Hesry C. Dwicar.” 
“Received from Mrs. H. Lees $250, which is to be applied towards the pay- 
ment of $585, which she engaged to pay me for my claim against E. P. Forrest, 
in the suit of the N. O. Canal and Banking Company v. E. P. Forrest et ai., D. 
4 C., in case she purchases the property seized in the above suit; and if she does 
not purchase the property at said Sheriff’s sale, then I bind myself to return the 

above amount to Mrs. Lees. 





: “Franklin, February 15th, 1851. Henry C. Dwicut.” 
4 The plaintiff instituted this suit for the recovery of both the sums thus de- 
4 posited, alleging that they were obtained from her by the defendant, who took 


advantage of her ignorance of her rights; that they were given in error; that 

3 the sale of the property under execution never took place, the same having been 
} enjoined at the suit of D. Capdebosq, and that said injunction has been made 
PE perpetual. 

For answer, the defendant pleaded the general denial, admits the signature to 
the receipts filed, avers that the injunction suit instituted by Capdebosg is still re 
pending, and undecided, and that even if the jadgment were final, it could confer 
no rights upon the plaintiff, being res inter alios acta. 

Before entering into anyanaly sis of the testimony, it may be proper to enquire, 
what were the relations of the parties, as established by the documents sued 
upon, and admitted to be genuine. 
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The first receipt establishes a deposit, bearing interest until repaid, with the 
stipulation on the part of the defendant, that if the plaintiff should purchase, at 
Sheriff's sale, the property therein referred to, the amount so deposited should 
be credited upon the price of the property so purchased. Giving full legal effect 
to this document, it fixes no obligation upon the plaintiff, except, perhaps, in the 
event of a purchase, which, it appears from the testimony, did not and could not 
take place. Whether we regard it as a mere deposit, or as a loan, payable on 
demand, or as a sum placed under the control of a mandatory, the plaintiff was 
at any time at liberty to demand the repayment of the money. The same re- 
marks are strictly applicable to the second receipt, unless the insertion, by the 
defendant, of the words, “to be applied towards the payment of $585, which she 
engaged to pay me for my claim against E. P. Forrest, in the suit of the N. O. 
Canal and Banking Co. v. E. P. Forrest et al.,” may be considered as contro- 
verting the other parts of the document and as binding upon the plaintiff. It is 
evident that Dwight did not sell his claim to the plaintiff, nor did the plaintiff 
ever intend to buy it. The receipt itself expressly stipulates that the money 
was to be returned if the plaintiff failed to purchase; and it is clear that the 
plaintiff was under no obligation to purchase, even if the sale had not been per- 
petually enjoined by a final decree of the Supreme Court. 

The plaintiff merely deposited money in the hands of a judgment creditor 
of Forrest, with the understanding that if she became the purchaser of certain 
property seized in execution by the judgment creditor, the money so deposited 
(or lent) should be applied to the payment of the price. Under such an under- 
standing, the plaintiff was at liberty to reclaim her money at any time, nor was 
she under any obligation to bid at the sale, had a sale taken place. 

As respects the litigation in the injunction suit, we concur with the defendant 
in the opinien that, so far as the plaintiff is concerned, it was res inter alios acta; 
the plaintiff was no party thereto, and whatever may have been the merits of 
the litigation between the parties, the decision of this case cannot be embarrassed 
by a reference to it. 

The only question to be determined, therefore, is whether the defendant is en- 
titled to any offset against the established claim of the plaintiff. 

It might be sufficient, in disposing of this question, to state that the answer 
sets up no such claim, but as reference has been made in the arguments of coun- 
sel to the agreement, without date, in which the defendant agrees, for and in con- 
sideration of the sum of $580, “not to bid against the plaintiff at the Sheriff's 
sale of said property,” it may be proper to add, that such an agreement could 
confer no rights until such sale should take place, which can never occur, as the 
sale has been perpetually enjoined. 

It is ordered, that the jadgment appealed from, be affirmed, with costs. 
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H. Locxerr v. Mrs. Topsy. 


Where a party to a cause should have been present on the trial, the admissibility of the evidence 
offered against him must be tested by the same rules as though he had been present ; and the ad- 
mission of such evidence against the absent party as might have been received with his consent if 
he had been present, is not an error of law, and no relief can be granted merely on an assignment 
oferrors. For the Supreme Court cannot examine objections to evidence, which were not made on 
the trial, nor questions of the admissibility of testimony, unless regularly presented by a hill of 
exceptions or other equivalent mode. 


PPEAL from the District Court of Jefferson, Clarke, J. 
Hunt and Roselius, for plaintiff and appellant. Ogden & Leovy, for defend. 
ant. 

Preston, J. The controversy between the parties in this case is for a square 
of ground in the city of Lafayette. Mrs. Toby obtained a verdict and judgment 
fer the property, in the absence of the plaintiff. He applied for a new trial, 
which was refused, and he has appealed. 

He applied for a new trial, on the following grounds : 

1. That the cause was tried in his absence, without any fault or neglect on 
his behalf. 

2. Because the verdict was rendered upon illegal evidence, testimony, docu- 
ments and papers, which should have been rejected by the court. 

8. That, on the legal evidence in the cause, verdict and judgment should have. 
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been rendered for Mr. Lockett, the real plaintiff in the cause; and if not, that 
there should have been only a nonsuit for his failure to appear and prosecute his 
claim. 

The Third Rule of Practice adopted by the court is in the following words : 

“The calendar of issues shall be called on each Friday, at 10 o’clock A. M., 
of the term. A list of the ordinary civil cases fixed for trial shall be hung up - 
in the court room, which shall be notice to the parties. Jury causes and court 
causes shall be called at the discretion of the court, regard being had to the 
number of causes pending on the respective calendars.” 

Formerly, it had been the custom of the court to fix jury trials for the first 
week in the term; but the District Judge says, in refusing the new trial, “ That 
this custom of the court had been discontinued more than two months preceding 
the fixing of this cause, and the party must have been informed of it, if present 
in court on the regular days for the calling of cases.” 

Be that as it may, the printed Rules of the court left it to the discretion of 
the court when to call and fix jury cases for trial, and when court cases. In pur- 
suance of the rule and this discretion, the court ordered jury cases to be called 
on the regular day for fixing cases, for the third week in February, and this case 
was regularly called and fixed for trial on the 17th day of February, 1850, and 
due notice thereof given to all parties interested, in pursuance of the rule, by 
posting up a list of the causes thus fixed for trial in a conspicuous part of the 
eourt room. 

The defendant was himself an attorney-at-law, well acquainted with this rule, 
and the more so as the same rule is adopted and practice pursued in all the 
courts of the adjoining city of New Orleans. By reasonable care and diligence, 
he and his counsel might have known the condition of the cause, and been pre- 
sent at the trial. We must adhere to the decision of this court in the case of 
Riley against the City of Louisville. The great and increasing legal business of 
New Orleans and the adjoining cities could not be transacted without a rigorous 
adherence to the printed Rules of Practice, when demanded and insisted upon 
by parties to suits. 

We cannot say that the District Court exercised his discretion illegally in re- 
fusing # hew trial on the first ground ; and this view of the case disposes of the 
second ground. For, if the plaintiff should have been present on the trial, the ad- 
missibility of the evidence offered against him must be tested by the same rules 
as though he had been present. Now it has become a principle perfectly settled 
that this court cannot examine objections to evidence which were not made on 
the trial, nor the question of the admissibility of testimony, unless regularly 
presented to us by a bill of exceptions or other legal mode equivalent thereto. 
We cannot determine whether or not the deposition of McKinney should have 
been admitted as evidence in the case, nor, indeed, any of the other evidence on 
the trial, since none was objected to, and no objections are presented to this 
court by bills of exception, or otherwise. See Beard v. Pritchard, 9 Rob., 464 ; 
West v. His Creditors, 4 An. Rep.,447; Summerville v. Young, 3 An. Rep., 290; 
Prebel v. Bales, 3 An. Rep., 627; Curtis v. Woodman, 2 An. Rep., 309. 

The evidence, which has been spread upon the record without objection, fally 
supports the verdict and the judgment, and renders it unnecessary for us to in- 
vestigate the question so much discussed in this case, whether trusts can be 
created in this State by donation, notwithstanding the Article 1507 of the Civil 
Code, and whether one who claims under-an act can, by parol evidence, give it 
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a different effect from that which is expressed in the act, notwithstanding the 
Articles 2283 and 2256 of the Code. For if, notwithstanding the conclusive 
effect which the law seems to give to authentic acts in relation to real property, 
as to all who claim under them, the parties make no objection to the investiga- 
tion of their effect by other evidence, it is not for the courts to supply those 
objections in opposition to the probable truth of the case. 

It is urged that there should have been a judgment of nonsuit, and not a final 
judgment against the plaintiff. There were two suits consolidated, in which the 
parties were reciprocally plaintiffs and defendants. The plaintiff sued for the 
land, the defendant to have her possession quieted against his paper title. She 
was entitled, in consequence of their consolidation, to have a final judgment in 
the whole case. 

It is therefore decreed that the judgment of the District Court be affirmed, 
with costs, 


Same Case, on A RE-HEARING. 


Rost, J. We held, in this case, that if Lockett had been present at the trial, 
he might have waived any legal objection to the evidence offered by Mrs. Toby 
to establish her title, and that, as he ought to have been present, the admissibili- 
ty of the evidence offered against him must be tested by the same rules as 
though he had been present, and we would not supply objections to testimony 
which he had neglegted to make, in opposition to the probable truth of the case. 

It is urged that there is error in this ruling, on two grounds: 

ist. That even if Lockett had been present at the trial, and had consented to 
admit that evidence, it was the duty of the Judge ex officio to reject it. 

2d. That, if the evidence offered would have been admissible with the consent 
of Lockett, he was absent, did not actually give, and cannot in law be presumed 
to have given, that consent. 

The 11th Article of the Code lays down the general rule that individuals may 
renounce what the law has established in their favor, when the renunciation does 
not effect the rights of others, and is not contrary to the public order or good 
morals. 

It is clear that the rights of third parties could not have been affected by the 
consent of Lockett to admit the evidence. What is done in this suit is to them 
res inter alios acta. Babineau v. Cormier, 1 N. S., 459. 

It is equally clear that such a consent, so far from being against good morals, 
would have been, as the result has shown, in furtherance of justice and truth. 
The only question, then, on this part of the case is, whether the law providing that 
no parol evidence of verbal sales of real estate shall be admitted, is a law made 
for the preservation of public order, from which individuals cannot derogate by 
their conventions? And here it must be premised that the class of laws considered 
as affecting public order, is not the same in all countries, but varies in each, aceord- 
ing to their institutions, the degree of freedom which they enjoy, and the system 
of jurisprudence by which they are governed. A comparison between the regis- 
try laws of Louisiana and those of our sister States, will illustrate our meaning. 
With us, those laws are considered as founded on public policy, and the want of 
registry cannot be supplied. In the other States they are viewed differently, and 
notice in any form is held to be equivalent ‘o registry. 
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Many authorities have been adduced to show that in France, whenever the 
law prohibits the reception of testimonial proof, the prohibition is considered as 
addressed to the Judge, and that he is bound to reject it, without regard to the 
consent of parties. This proposition is too general in its terms. It takes for 
granted that all such prohibitions are founded on motives of public order; and 
if this should be true, under the laws of France, it does not necessarily follow 
that it is equally true in Louisiana. The French jurists, in applying this rule of 
interpretation to Art. 1841 of the Napoleon Code, merely followed the previous 
jurisprudence of the country, under the Ordonnance de Moulins, and the subse- 
quent ordinance of 1615. The same expressions are used in the ordinances and 
in the Cede. Both say: “ Ii ne sera regu aucune preuve par témoin,” etc. Art. 
1715 of the same Code again repeats: “La preuve par témoin ne peut étre recue.” 
From the identity of the expressions used, it is manifest that the authors of the 
Code intended to make no change in the law, and as it had heretofore been con- 
sidered that these prohibitions concerned not only the parties interested, but the 
public at large, it is now held in Franee to be the duty of the Judge to enforce 
them, without regard to the waiver of parties. 

But how was it with our legislators when they first introduced analogous pro- 
hibitions in the Code of 1808? Did they intend to make a radical change in the 
jurisprudence of the country, and to consider as made for the preservation of 
public order, laws without which public order had been maintained from the feun- 
dation of the Spanish monarchy ? 

It is well known that under the laws of Spain, which governed Louisiana at 
the time of the cession, sales of real estate could be proved by parol, and whether 
or not they were reduced to writing, was a matter for the consideration of the 
parties, in which the public was supposed to have no interest. 

When, in the case of Babineau v. Cormier, the question first arose, under the 
old Code, whether testimony affecting the title to land which had been given in 
the District Court without any objection to its introduction, should be disregard- 
ed on the ground that it was illegal evidence, the court might, perhaps, by a 
strict adherence to the letter of the law, have adopted the principle of the law 
of France. But it was more logical to disregard the foreign interpretation, and 
to expound the Jaw so as to make it harmonize with the settled jurixprudence of 
the country, as the French jurists had done. It was accordingly held, that par- 
ties have a right to acknowledge a parol contract for land, and to consent that 
their stipulations in regard to it may be proved by oral evidence. 

The same principle has been recognized under the new Code, in the case 
of Strawbridge v. Warfield, 4 L. R., 22. In that case, the court says: “The 
Judge of the court of the first instance considered the verbal sale of the slave 

was null; but we differ with him on this point. Under the provisions of our 
old Cede, the jurisprudence of this court was well settled, that parties had a 
right to admit a parol contract for the sale of immovable property ; and that if 
they ehose they might, as they did in this instance, admit parol evidence to prove 
it. The late amendment to the Louisiana Code has not changed the old Code, 
except in recognizing the validity of a verbal sale, and in establishing by their 
authority the doctrine that the exclusion of parol testimony in relation to contracts 
of the description of that before us, isa privilege which the parties may waive.” 

We think with our predecessors, that the recognition by the new Code of 
the validity of verbai sales of real estate, where the possession has passed to 
the purchaser, is conclusive as te his right to establtsh it by all such evidence 
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as the vendor does notobject to. It isto be observed that no such exception is 
found in the Code of France. 

The jurisprudence of the State ov this question is settled by these decisions, 
which appear to us well considered, and we adhere to them. 

The authority from the English Common Law Reports relied on, is only ap- 
plicable to cases of evidence illegal per se, which we consider the evidence in this 
case not to be. Shaw v. Roberts, 2 Starkie’s Cases, p. 455; 8 Eng. Com. Rep., 
486; 1 Starkie, p. 428, sec. 39. 

The cases relied on in support of the second ground, are those of Medley v. 
Weizler, 5 An., 217 ; Louisiana State Bank v. Senecal, 9 L. R., 226; Michel v. 
Dolliole, 1 An., 459. 

The first was a judgment by default, in which we held that the District Judge 
had the right to refuse to act at an ex parte hearing upon testimony, irregularly 
obtained on commission by the plaintiff; but even in that case, which is the last 
decided, we reserved the question whether the Judge was bound to refuse such 
evidence. 

The case of Senecal was also one of a judgment by default, in which the for- 
mer Supreme Court held, that as the defendant had not appeared, no evidence 
could be legally given of a fact not alleged in the petition. The opinion of 
Judge Martin in that case is as follows: “The defendant having appealed from 
the final judgment, he seeks to reverse it in this court, and assigns, as an error 
apparent on the face of the record, that it is nowhere alleged that notice of pro- 
test was given to him. 

“The counsel for the bank urges that notice may have been proved on the 
trial, and before obtaining final judgment. He further c ontends, that no defect 
of pleading can be assigned as error on the face of the record, which might be 
cured by legal evidence. This would be correct, if there had been a trial on an 
issue made up by filing an answer, for then the consent of the party might be 
inferred from the want of objection being made to the omission or defect. But 
in the absence of any defence, no evidence can be legally given of a fact not 
alleged in the petition.” 

This opinion draws clearly the line between trials on judgments by default 
and trials on issues made up by filing an answer. The reason of such distinction 
is obvious to all who occupy the judgment seat. Judgments by default generally 
occur in cases of claims for money. In them the defendant has never appeared, 
and is presumed to have no adviser; but after issue joined, both parties are held 
in law to be in court, and in almost every instance, the failure of parties, stand- 
ing in the relation of defendants, to appear at the trial, by counsel or in person, 
is part of their strategy. If the practice is encouraged, all cases in which the 
defendant has either no defence at all, or such a defence as honorable and high- 
minded counsel are unwilling to carry through, will be left to the guardianship 
of the Judge. His high function of custos morum will cease, and he will become 
the protector of all fraudulent litigants who dare not face their adversary before 
the justice of the country. 

Such a result must be avoided, and this can only be done by considering as 
actually present in court at the trial, all parties te the suit who have made them- 
selves parties to the record by pleading. It was so held by our predecessors, in 
the case of Kohn, Syndic, et als. v. Wagner et als., 1 Rob., 275. 

We overlooked the distinction between cases of judgment by default and 
cases of issue joined, in the case of Michel v. Dolliole. What we said then was, 
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an obiter dictum not necessary to the decision, and having none of the requisites 
of a precedent. The admission of such evidence as might have been received 
with the consent of Lockett, if he had been present, i is not, under the view we 
have taken of the case, an error of law, and the plaintiff cannot be relieved 
against it on an assignment of errors. 

We think that there is nothing in the objection that the case was not fixed in 
the manner required by law, which is not wd answered in the opinion. 

The re-hearing is refused. 

Srapetz, J. After some hesitation, I yield my own doubts to the opinion of 
my brethren upon the question of practice involved in this case ; but, at the same 
time, I must say, I think a Judge, before whom a cause is tried, in the absence of 
one of the litigants, would more safely fulfil his duty by refusing to hear evidence 
clearly objectionable, particularly in suits involving the title of real property. The 
presumption in his mind, it would seem, should be that the party or his counsel 
is unintentionally absent, rather than the reverse. There is much good sense 
and justice in the maxim of the Roman law: Litigatoris absentia dei presentia 


repleatur. 


Norg.—This final decision in this case, on a re-hearing, was rendered in January, 1852, and therefnre 
properly belonged to those records which had been disposed of before the present Reporter came into 
offize. On the suggestion of one of the Judges of the Supreme Court it is now printed.—[Rxp. 





Martrnews & Fin.ey v. Terr CrREpITORS AND THE CREDITORS OF Mares, 
Fintey & Co. 


The clause of Art. 2675 of the Oivil Code, which confers the lessor’s privilege, is absolute and un- 
ambiguous ; the words “ movable effects,” ‘‘ effets mobiliers,” being too comprehensive to admit of 
doubt or discussion with reference to their application. The concluding clause of the article ap- 
pears to be rather illustrative than restrictive in its character; therefore, Held: the assets of a 
banker, so far as they are susceptible of being pledged, should be subjected to the same right of 
pledge as the merchandize in a store. Both the merchant and the banker, for the purpose of trans- 
acting their respective branches of business, are compelled to vt a building in which their 
movable effects are sheltered and protected. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
7 Walker & Pierce, for plaintiffs and appellants. Durant & Hornor, for 
Keane. Benjamin, Bradford & Finney, for J. P. Whitney & Co. 

Lea, J. (Merrick, C. J., took no part in this decision.) The only question 
for solution in this case is, whether the privilege and right of pledge of a lessor 
extends to ali the movable effects of the lessee which are found on the property 
leased, or is confined in its application to the office furniture of the lessee. The 
judgment appealed from, recognized the privilege and right of pledge of the 
lessor upon the notes, bills of exchange, certificates of stock, insurance serip, 
etc., found on the leased premises, as forming a part of the movable effects of the 
lessee. 

The appellant contends that the concluding paragraph of Article 2675 of the 
Civil Code, restrains “the application of the privilege and right of pledge to the 
furniture or merchandize contained in the house or apartment, if it be a store or 
shop.” It must be conceded that the language adopted by the compilers of the 
Code, in the articles referred to, is open to misconstruction. It is to be observed, 
however, that the clause which confers the privilege is absolute and unambiguous, 























‘NEW ORLEANS, NOVEMBER, 1855. 


the words “ movable effects,” “effets mobiliers,” being too comprehensive to ad- 
mit of doubt or discussion with reference to their application; and that the con- 
cluding clause appears rather illustrative than restrictive in its character. 

If reference is to be had to the general principle upon which the lessor’s privi- 
lege and right of pledge is based, we can see no good reason why the assets of 
a banker, so far as they are susceptible of being pledged, should not be sub- 
jected to the same right of pledge as the merchandize in a store. Both the mer- 
chant and the banker, for the purpose of transacting their respective branches of 
business, are compelled to occupy a building, in which their “movable effects” 
are sheltered and protected. This view of the case was adopted by our prede- 
cessors, in the case of Bazin v. Segma, 5 An., 718, which, in principle, is iden- 
tieal with the one at bar. 

Our attention has been called to an intervention, filed herein by N. B. Keene, 
claiming to be an acknowledged creditor of the insolvents, who, upon the sug- 
gestion that he has taken an appeal from the judgment homologating the tableau 
of distribution filed by the Syndic, which, if sustained, would result in the an- 
nullment of all the proceedings connected with said tableau, asks that the de- 
cision of the issue, involved in the opposition of J. P. Whitney & Oo., be reserved 
until the intervenor’s appeal is determined. 

In the absence of a consent to that effect, we do not feel at liberty to consider 
matters not on the record. The parties to the appeal have a right to have the 
issues, pending between them, determined solely by a reference to the pleadings 
and evidence, as they have themselves presented them. 

It is ordered that the judgment appealed from, be affirmed, with costs. 





Sotomon Konn v. Mayor anp Counci, or Tae Town or CARROLLTON. 


The allegation that the plaintiff has been demaged, does not determine the question, whether the 
action springs ew delicto or ew contractu ; for damages result as well from the violation of con- 
tracts, either express or implied, as from the commission of offences and quasi-offences. Nor 
will the casual and auxiliary:averments of illegality, wrong and even violence, eonclude the 
plaintiff as to the character of his action, unless it should appear from a fair examination of his 
whole petition, that an illegal tort forms the gist of the complaint. 

By the Act of May 1, 1847, p. 161, plaintiff was authorized by the Legislature, with the consent of 
the town of Carrollton, to make a contract, but within eight months from the passage of the Act. 
This condition forms a part of his implied contract with the town. He failed tomeetit. Held : 
That the town had a right to resume the occupation of the road. 


PPEAL from the Third District Court of Jefferson, J. Clarke, J. 
Samuel R. Walker, for plaintiff and appellant. Beecher & Elliott, for 
defendants. 

Srorrorp, J. The plaintiff has appealed from a judgment of the District 
Court, dismissing his suit, upon a plea of prescription interposed by the 
defendants. 

The only question decided below or discussed here, .seems to be this; does 
the action spring ex delicto or ex contractu ? 

We cannot concur with the District Judge in considering it as an action in 
damages for an offence or quasi-offence, and therefore we find the prescription 
of one year to be inapplicable. 
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Koux For the purposes of this inquiry, we must look to the entire petition, and 

Carnouinox. not to any detached expression. 
’ The allegation that the plaintiff has been damaged, does not determine the 
question, for damages result as well from the violation of contracts, either 
express or implied, as from the commission of offences and quasi-offences. 
Nor will the casual and auxiliary averments of illegality, wrong, and even vio- 
lence, conclude the plaintiff as to the character of his action, unless it should 
appear, from a fair examination of his whole petition, that an alleged tort forms 
the gist of the complaint. . 

So far is that from being the case, that we find the demand to be really 
founded upon an account for moneys laid out and expended for the benefit of 
the defendants under a contract, or at least a quasi-contract, the complete ful- 
filment of which, on his part, they are alleged to have wrongfully prevented. F 

The plaintiff, in brief, complains that the Legislature of Louisiana, with the ’ 
assent of the town of Carrollton, authorized him to make a turnpike or shell- : 
road of Canal Avenue, with the privilege of taking certain tolls, until his 
expenses should be reimbursed, when the road was to be surrendered to the 
town ; that the said town of Carrollton, through its constituted authorities, for 
a time acquiesced in and approved his work, till he had expended the sum of 
$8,979 54, when they illegally took possession of the road before its comple- 
tion—refused to allow him to finish it, so as to reimburse himself, and appro- 
priated to their own use the results of his labor. Wherefore he prays judg- 
ment for the amount so expended. 

A plainer case of liability ex contractu could scarcely be stated. 

In his commentary on the Napoleon Code, Marcadé has developed the dis- 
tinction between damages ex delicto, and damages ex contractu, with his usual 
brevity and felicity. The former flow from the violation of a general duty, 
the latter from the breach of a special obligation. Commenting upon Article 
1882 of the French Code, (C. C. 2294,) Marcadé, says: ‘‘ Remarquons bien 
que c’est de la violation d’un devoir proprement dit qu’il s’agit, d’un de ces 
devoirs généraux existant au profit de toutes personnes, et non pas de la vio- 
lation du devoir existant spécialement de telle personne déterminée 4 telle autre 
personne déterminée, et qui constitue lobligation,” etc ; ‘“‘ Le Code ne s’occupe 
plus ici, sous le nom de délits et quasi-délits, que des violations de devoirs 
généraux.” 

But the judgment appealed from, although based upon an erroneous ground 
in the first instance, is correct for other reasons. 

In the first place, the plaintiff has not proved his accounts by evidence.suf- 
ficient to authorize a judgment in his favor. 

ES Again: he seems to have forfeited all right to claim indemnity, upon his 
present petition, under the Act of May Ist, 1847, by his failure to comply 
with the conditions imposed upon him by that Act. His privileges were made 
to depend upon his carrying the work on to its termination, within eight months 
from the passage of the Act. (Session Acts, p. 161.) This condition formed 
a part of his implied contract with the town. Having failed to meet it, the 

town had a right to resume the occupation of the road. 
. The allegations in the plaintiff’s petition, that the term really given him was 
eighteen months, and was misprinted in the law as promulgated, are unsup- 
ported by any evidence in the record. 
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Nor does the. Act of March 16th, 1848, (Session Acts, p. 61,) improve his 
case 


Aside from other objections, it is manifest that the latter Act, purporting to 
amend the former, is in violation of the Article 119 of the Constitution of 
1845, and is therefore void. The sections ostensibly amended, were not re- 
enacted and published at length. 

It is therefore ordered, that tha judgment appealed from, be affirmed, with 
costs, without prejudice to a future action. 





E. J. Harr et al. v. E. Cannon. 


A person against whom judgment hasbeen rendered, cannot enjoin it, for the purpose of pleading 
compensation by way of exception, unless he acquired the claims he wishes to plead, after the 
judgment against him was rendered. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Ogden & Leovy, for plaintiffs and appellants. Hunt and Bright, for 
defendant. 

Sporrorp, J. Elijah Cannon obtained a judgment against Z. J. Hart, for 
$1,000, with interest and costs. The case stood on default for nearly two 
years, and no answer was ever filed. 

When execution issued, the firm of Z. J. Hart & Co. brought this suit, pray- 
ing an injunction against the execution, on the ground that the former judg- 
ment, though nominally against Hart alone, was really for a debt due by Hart 
& (Co., the firm of which he was a member; and that Cannon was indebted 
to that firm, anterior to his suit against Hart, in divers sums which they now 
pray leave to compensate against the said judgment, to the extent of $698 51, 
for which they also pray judgment. 

These proceedings are extremely irregular. 

The debt against Z. J. Hart, was merged in a judgment, and cannot, with- 
out subverting elementary principles, be compensated by the unliquidated 
accounts of FE. J. Hart & Co, against Cannon, C. C. 2205. Phelps v. Stone, 
8 An. 617, &e. 

The latter adjudications are also clear, that a person against whom judg- 
ment has gone, cannot enjoin for the purpose of pleading compensation by way 
of exception, unless he acquired the claims he wishes to plead after the judg~ 
ment against him was rendered. De Lizardi v. Hathaway, 8 R. 22. Morgan 
v. Driggs, 3 An. 124, &. C. P. 878. 

The injunction should have been wholly dissolved, and the appellec’s prayer,, 
for an amendment, must be allowed. 

But as there is a prayer for judgment against Cannon for the sum: claimed 
by £. J. Hart & Co., it is proper to allow that relief so far as it is sanctioned 
by the evidence. 

We concur with the District Judge’s opinion, that only the sums of $116 90, 
for insurance, and $140 69, for groceries, have been established. 

It is therefore ordered and decrecd, that the judgment of the District Court 
be reversed. It is further ordered, adjudged and decreed, that the injunction 
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sued out by the plaintiffs against the execution issued on the judgment of £. 
Cannon v. E. J. Hart & Co., be wholly dissolved, at the plaintiffs’ costs ; and 
that said Cannon recover of the plaintiffs, 2. J. Hart & Oo. and their surety, 
J. L. Levy, in solido, the sum of one hundred and fifty dollars as damages. 
And it is further ordered, adjudged and decreed, that the plaintiffs recover of 
E. Cannon, the sum of two hundred and fifty-seven dollars and fifty-nine 
cents, with legal interest from judicial demand, (7th December, 1852,) until 
paid, and all the costs in the District Court, except those growing out of the 
injunction. It is further ordered, that the costs in this court, be paid by the 
plaintiffs and appellants. 





J. Fisk v. J. CauuacHan. 


When it does not appear that any ground existed on which the appellant could base any reasonable 
hope for the reversal of the judgment, damages for a frivolous appeal will be allowed. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Cotton & Dorsey, for plaintiff. Frank Haynes, for defendant and ap- 
pellant. 

Voorniss, J. This is a suit on two promissory notes. The defence rests on 
the ground that the consideration has failed. The defendant alleges that they 
were given by him to the plaintiff as the price of two mules, which were war- 
ranted by the latter to be sound aud free from any disease; that said mules 
turned out to be worthless in consequence of diseases, one of them having died 
shortly after the sale. He therefore, prays that said notes be declared null and 
void, and returned to him. 

The defendant has appealed from a judgment rendered against him by the 
court below in favor of the plaintiff. 

In this court, no argument has been presented on the part of the appellant, 
After a careful examination of the evidence, we have been unable to discover 
any error in the judgment to his prejudice. It is true the evidence shows that 
a mule purchased by him from the plaintiff died shortly thereafter, but it does 
not appear that the disease of which it died, existed at or previous to the 
time of the sale. In regard to the other mule, no evidence appears to have 
been offered on the trial below, nor is there any evidence showing that the 
notes sued upon, constituted the price of the alledged sale. 

The appellee in his answer prays that the judgment may be affirmed with 
damages, on the ground that the appeal is frivolous. We are of opinion that 
the prayer should be allowed, as it does not appear to us that any ground ex- 
isted on which the appellant could base any reasonable hope for a reversal of 
the judgment. 

It is, therefore, ordered and decreed, that the judgment of the Court{below 
be affirmed with costs; and it is further decreed that the plaintiff recover of 
the defendant the sum of forty dollars as damages. 
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Atexis Ricwarp v. C. G. Ovviere, Administrator. 


Plaintiff claimed the benefit of a mortg:ge granted by Bertrand Combein favor of Pierre Pelaunes 
in 1849. It was a mere simulation, intended to protect the property from seizure. Pelawnes 
gave no value for the note secured by the mortgage, and never claimed any rights under it. He 
held it simply as the trustee of Combe. Plaintiff was aware of this, and at the same time became 

¢ the simulated holder of the property of Combe, which had been previously conveyed to Pelawnes, to 

: avoid the pursuit of creditors. Plaintiff's answers to interrogatories propounded to him, estab- 

: : lished indeed an indebtedness to him on the part of Combe’s suceession, ina sum equal to that 

called for by the note, but the same answers in connection with other evidence received without ob- 

jection, established also that it is an ordinary indebtedness, not legally identified with the note and 
mortgage given to Pelawnes. Held : That the fact that plaintiff with full knowledge of these facts, 

paid to Combe, in 1854, the amount of the note executed by the latter in favor of Pelawnes, in 1849, 


cannot give vitality to a mortgage which never had a real existence. 
The appearance of an attorney of absent heirs, in the cause, does not destroy the right of the ad- 
i ministrator to oppose the allowance of an unfounded privilege. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
E. Filleul, for plaintiff and appellant. @. Dufour, for defendant. 

Sporrorp, J. The only question in this cause is, whether the plaintiff, Alexis 
Richard, has a mortgage on the slave, Fanny, belonging to the succession of 
Bertrand Combe. 

It is clearly established that the mortgage of which the plaintiff claims the 
benefit, was executed in 1849, in favor of Pierre Pelawnes, and was a mere 
simulation intended to protect the property from seizure. 

Pelaunes gave no value for the note secured by this mortgage, and never 
‘ claimed any right under it. He held it simply as the trustee of Combe. 

Were the plaintiff an assignee of Pelaunes without notice of the facts, his 
position would be very different. 

But he cannot assume that position. His answers to the interrogatories pro- 
pounded to him, establish indeed, an indebtedness to him on the part of 
Combe’s succession, in a sum equal to that called for by the note, but the same 
answers in connection with other evidence received without objection, establish 
also that it is an ordinary indebtedness not legally identified with the note and 
mortgage given to Pelaunes. 

Pelaunes handed the note to him because it was waste paper in his bands, 
for which he had given and could receive no value. Richard was aware of 
this, and, at the same time, became the simulated holder of other property of 
Combe, which had been previously conveyed to Pelaunes, to avoid the pursuit 
of creditors. 

The fact that Richard, with full knowledge of these facts, paid to Combe, in 
1854, the amount of the note executed by the latter, in favor of Pelaunes, in 
1849, cannot give validity to a mortgage which never had a real existence. 

The administrator represents the creditors of the deceased, and it is proper 
that he should oppose the allowance of an unfounded privilege. The appear- 
ance of the attorney of absent heirs in the cause, does not destroy the right of 
the administrator to set up this defence. If the succession is solvent, it is not 
important to the plaintiff to have a mortgage allowed; if it is insolvent, it is 
important to other czeditors to resist the allowance. 

The judgment is, therefore, affirmed with costs. 
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Crry or New Orteans v. Pameta pe LA Cuesta 


Plaintiff obtained an injunction restraining the execution of a judgment rendered against her in 
favor of the City of New Orleans, for $99 34 with interests and costs, on the ground, as she.alleged, 
that she was not duly cited and that the judgment is therefore null, and on the further ground 
that the ordinance and law sued upon, are unconstitutional and illegal. Held: That it is evi- 
dent, that except so far as the constitutional question might be involved, the judgment is not 
within the revisional control of this court, the amount in dispute being under $3800, and that the 
constitutional question cannot be properly presented, except by appeal from the judgment, the 
execution of which is enjoined. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Labatt and Eustis, for plaintiff. 7. W. Collens and H. Train, for defen- 
dant and appellant. 

Lga, J. In this case, the plaintiff in the injunction alleges that her proper- 
ty has been seized in execution issued upon a judgment rendered against her 
in favor of the City of New Orleans, for the sum of $99 84, with interest and 
costs. She has obtained an injunction restraining the execution of the writ, on 
the ground, as she alleges, that she was not duly cited and that the judgment 
is therefore null, and on the further ground, that the ordinance and law sued 
upon, are unconstitutional and illegal. From a judgment dissolving the injunc- 
tion, she has appealed. It is evident, that, except so far as a constitutional 
question might be involved, the judgment is not within the revisional control of 
this court, the amount in dispute being under $300, and we are of opinion that 
the constitutional question cannot be properly presented, except by appeal from 
the judgment, the execution of which is enjoined. 

It is ordered, that the appeal be dismissed, with costs. 





S. A. Harper v. J. H. Deven. 


Z. A. Searle, clerk of the house of Z. F. Schmidt & Co., of which defendant was a member, drew 
the note sued on, as agent for the house, and signed it Z. F. Schmidt &@ Co., p. pro. E. A. Searle. 
When the note was first shown to the defendant, a few days after it was made, he said that it was 
all right and he would have it to pay. He also took the note and corrected its date. Held: That 
this was a ratification of the making of the note and an acknowledgment of the liability of defen - 
dant. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
James MeConnell, for plaintiff. H. H. Taylor, for defendant and appel- 
lant. 

Merrick, C.J. (Lea, J., recused himself.) We think the testimony fully 
sustains the judgment of the lower court. The defendant is, as he informs us 
in his answer, a member of the house of E. F. Schmidt & Oo., and £. A. Searle 
was a clerk in that house. The note sued on purports to have been drawn by 
Searle, as agent for the house; it is signed #. F. Schmidt & Oo., p. pro. #. A. 
Searle. When the note was first shown to defendant, a few days after it was 
made, he said that it was all right, and he would have it to pay. He also took 
the note and corrected its date. We look upon this as a ratification of the 
making of the note and an acknowledgment of the liability of the defendant. 
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It is further shown, that the defendant had also acknowledged his liability 
for the whole rent, for which the note given was a part, and that the sale of 
the furniture of Searle was made with the express understanding that the pro- 
ceeds were to be applied to the other portions of the rent for which defendant 
was responsible. 

It is therefore ordered, adjuged and decreed, that the judgment of the lower 
court be affirmed, with costs. 





P. A. Lampert v. Bernard ve Santes. 


Article 771 of the Code of Practice provides, that the Deputy Sheriff may represent the Sheriff in all 
the duties confided by law to the latter. The administration of the oath to the appraiser of pro- 
perty is one of the duties of the Sheriff. Acts of 1847, p. 55. 

The evidence showed that the defendant was present at the sale, and although he had made a verbal 
request of the Sheriff to sell the lots separately, he had not taken the precaution to require a 
separate appraisement. He stood by silently while the property was being sold in block, with- 
out making any objections to ‘that mode of sale. Held: That he cannot be permitted now to set 
up that objection to the title acquired by the purchaser. 

Defendant was apprised of all the proceedings, ani made no objection, on the ground that the 
appraisers did not examine the property, until after the property’was sold. Held : that the ob- 
jection comes now too late. 


PPEAL from the Fourth District Court of New Orleans, Reynolds J. . 
Budd & Lambert, for plaintiff. G. &. C0. E. Schmidt, for defendant and 
appellant. ZL. Charvet & O. Drouet, for P. A. Lanauze. 

Oapen. J. P. A. Lanauee, the purchaser of the mortgage property, which 
was sold under a writ of seizure and sale, issued in this suit, sued out a moni- 
tion to perfect his title. 

The defendant opposed the homologation of the sale, on the allegation of 
informalities thereof, which.are urged in argument by the appellant’s counsel 
in this court. The first is an objection to the advertisement and description of 
the property, which it is alleged contains errors to the prejudice of the defen- 
dant. The description appears to us to be sufficiently certain as to the object 
which was to be sold, to prevent any one from being misled, and it corresponds 
with the act of mortgage and the writ of seizure and sale. 

The second and third objections relate to the appraisement of the property : 
it is contended that the appraisement was illegal, because the appraisers were 
not properly sworn, the oath having been administered by the Deputy Sheriff ; 
that as the property consisted of two distinct lots of ground, there should 
have been a separate appraisement of each lot; that the appraisers neglected 
to examine the property before estimating it, and that the Sheriff, although 
requested, refused to sell the lots separately. . 

As to the oath being administered to the appraisers by the Deputy Sheriff 
instead of the Sheriff, there is no weight to be attached to the objection. Act 
771 of the Code of Practice, provides, that the Deputy Sheriff may represent 
the Sheriff in all the duties confided by law to the latter, and this is one of the 
duties of the Sheriff. Acts of the Legislature, 1847, p. 55. 

The evidence shows, that the defendant was present at the sale, and although 
he had made a verbal request of the Sheriff to sell the lots separately, he had 
not taken the precaution to require a separate appraisement, and having stood 
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by silently while the property was being sold in block, without making any 
objections to that mode of sale, he cannot be permitted now to set up that ob- 
jection to the title acquired by the purchaser. The objection that the apprai+ 
sers did not examine the property comes also too late, when it is considered 
that the defendant was apprised of all the proceedings, and made no objection 
on that ground until after the property was sold. 

The irregularities complained of are not such under the circumstances, as 
ought, in our opinion, to invalidate the sale. 

It is, therefore, decreed, that the jndgment of the court below be affirmed, 
with costs. 

This opinion, prepared by Judge Oapen, is adopted as the unanimous opinion 
of the court. 





R. W. Rayne v. D. Taytor & Co. 


The property of a non-resident debtor is not exempt from seizure, on attachment, from the circam- 
stance, that he has a commercial domicil in New Orleans. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Race & Foster, and Wolfe & Singleton, for plaintiff and appellant. Du- 
rant & Horner, for defendant. 

Lea, J. This suit was commenced by attachment of the property of David 
Taylor, a resident of the State of Massachusetts, who for several years past 
has been doing commercial business in this city, under the name and style of 
David Taylor & Co. | 

On a rule taken upon the plaintiff, to show cause why the writ of attach- 
ment should not be set aside, the defendant urged the following grounds: Ist. 
“That the defendant has for many years past and still has a commercial domi- 
cil in New Orleans, at which either he or a regularly authorized agent and 
attorney in fact could be found, with full power to appear and answer herein, 
all which is well known to plaintiff, who was formally the motioner’s partner, 
anil is still a clerk in his establishment. 2d. Because the security on the 
attachment bond has not the legal requisites laid down in the Louisiana Code, 
Art 3011.” 

This last ground having, been abandoned in the argument of counsel, our 
enquiry is confined to the, solution of the question, whether the fact, that a 
non-resident debtor has a commercial domicil in this State, exempts his propert y 
from seizure on attachment. The law has made no distinction between the 
different classes of non-resident creditors, and we are ‘unable to perceive upon 
what principle of reason or policy the defendant in this case can claim an ex- 
emption from the ordinary operation of our attachment laws. 

There is nothing in the relations of the parties which precludes the plaintiff 
from asserting the rights given to ordinary attaching creditors. He was an 
ordinary employee of the defendant, and there is nothing in the evidence which 
shows that in causing the property of the defendant to be attached to secure & 
debt, which for the purposes of the rule, must be assumed to be due, he viola- 
ted any obligation incident to a fiduciary relation. The principles recognized 
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in the case of Monroe v. Frosh et als,, 2 Ann., so far as they are applicable to 
the case at bar, sustains the plaintiff's position. In that case the property 
attached belonged to a mercantile firm, of which one of the partners was a 
resident of this State, and the attachment was set aside on the ground that 
property belonging in part to a resident partner, could not be seized in attach- 
ment, fora partnership debt. In the case at bar the property attached, belongs 
exclusively to a non-resident debtor. 

It is ordered that the judgment appealed from be reversed; that the rule 
taken to set aside the attachment be dismissed, the defendant, Taylor, paying 
the costs incident thereto, and it is further ordered, that the costs of the appeal 
be paid by the appellee. 


Pa 





Crry or New Orteans v. Errenne Corpdevior_e. 


Plaintiff cited the defendant, “ Etienne Cordeviolle,” a defaulting tax-payer, according to the Act 
of April, 1858, p. 86, by public advertisement, under the name, “ Z. Cordoviatti.” A judgment 
by fault was confirmed against him, and notice of the same was served on him in his true name. 
Held: that no reasonable pronunciation can make the word published, “‘ Cordoviatti” sound like 
Cordeviolle, that the name advertised is not the name of defendant, and that the error is fatal. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Hiestand & Levy, for plaintiff. Collens, for defendant and appellant. 

Merrick, C. J. The defendant appeals from a judgment condemning him 
to pay $2717 85 taxes, levied by the city ordinance upon his real estate. 

The suit is instituted under the summary proceedings, authorized by the Act 
of the legislature, approved April 15, 1858. Acts Session 1853, p. 86. 

The defendant bas assigned for error that, notwithstanding this suit is insti- 
tuted against him, and notice of judgment was served on him, in his true 
name, Etienne Cordeviolle, yet the publication in the newspaper, which stands 
in the place of a citation, and is the foundation of the suit, nowhere names the 
defendant, the nearest approach to it being the name of FE. Cordoviatii. 

We think the error assigned is fatal. The statute requires that the advertise- 
ment shall contain the names of all the defaulting tax-payers, and the amount 
claimed from each. It is clear that no reasonable pronunciation can make the 
word published, “‘ Cordoviatti,” sound like Cordeviolle. The name adver- 
tised is not the name of the defendant. It is hardly necessary to observe, that 
a case of this kind differs somewhat from a suit commenced by citation, where 
the personal service of the citation would demonstrate who was intended to be 
made defendant. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and that there be judgment 
in favor of the defendant as in case of a non-suit, and that the plaintiff pay 
the costs in both courts. 
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Overenn, Gourney"& Co. v. Rosinson & Oxroyp et al. 


8. was allowed the privilege of lessor for the sum of $2800 14, that being the sum demanded in her 

petition. The lease annexed toand made part of the petition showed that $3850 14 were_due her- 

— The funds were not yet distributed, and there was a general prayer for relief. Held: That it 
would seem, under the precedents cited, 15 L. 116, 5 A. 666, that the judgment should be re- 
formed in her favor. 

Lega l interests are allowed upon the monthly installments for rent past due, and a discount at the 
rate of five per cent. only on the installments payable in future, according to the terms of the 
lease. 

The District Judge afterwards allowed opponent a privilege upon the proceeds of the sale of 
the unexpired term of the lease. Held; That the sum thus realized must be credited upon 
the judgment. 

Where the sale between the parties was, in New York, executory merely, with the intention that it 
should be consummated in New Orleans, and it was so consummated, the contract must be con- 
sidered as completed in New Orleans, and the vendor’s privilege may be exercised according to the 
laws of Louisiana. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
L. Pierce, for plaintiffs. Clarke & Bayne, for Siebricht, appellant. C. De 
Choiseul, for Ida A. Slocomb, appellant. 
Sporrorp, J. These appeals, which have been tried together, grow out of a 
conflict of privileges, assisted by various creditors of Robinson & Olroyd, upon 
a particular fund, the proceeds of the sale of a stock of goods, which is insuffi- 
cient to pay them all. 
We proceed to notice the points presented for our adjudication in their 
. order : 
3 I. Miss Ida Slocomd was allowed the privilege of lessor for the sum of 
P+ $2800 14, that being the sum demanded in her petition, in intervention. She 
4 has appealed from the original judgment, and alleges that the court should 
have awarded her the sum of $3850 14, as it appeared from the lease annexed 
to and made part of her petition, that the latter sum was due her. The ap- 
e pellees contend that,as she had obtained a judgment for the specific sum prayed 
for; a greater sum cannot now be allowed her to their prejudice. The fund not 
having yet been distributed, the error of her counsel being one of calculation, 
amendable by reference to the document annexed as part of the petition, and 
there being a prayer for general relief, it would seem, under the precedents 
cited, that the judgment should be reformed in her favor. 15.L. R. 116,5 
An. 666. We think, also, that legal interest should be allowed upon the 
monthly installments that are past due, and a discount at the rate of five per 
cent. only, on the installments payable in futuro, according to the terms of the 
lease. But it appears that the District Judge afterwards allowed her a privi- 
lege upon the proceeds of the sale of the unexpired term of the lease. The 
sum thus realized must be credited upon the judgment. 
II. The vendor's privilege was awarded to Houghwont for the sum of $2151 85. 
Some of the appellants contend that this was erroneous, because the goods on 
the proceeds of which a privilege is claimed, were sold in New York, so that 
the vendor’s privilege formed no part of the contract. The cases of White v. 
Stoddee, 8 M. 133; Copley v. Stanford, 2 An. 336; and Colt v. O’ Calahan, 2 
x An. 984, are cited by the appellants as conclusive on this branch of the 
case. We concur in the doctrine established in those cases, but it does not 
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decide the present controversy. .There the contract was executed and com- 
plete in the foreign State, whose laws did not recognize the privilege of the 
vendor. But here it seems that there was only an executory contract made in 
New York. The goods which have been idefitified were not shipped by 
Houghwout from New York to Robinson & Olroyd, under an absolute contract 
of sale. They were shipped to an agent of the consignee, in New Orleans, with 
special instructions not to deliver them to Robinson & Olroyd, until the latter 
should have complied with certain specified conditions about furnishing securi- 
ty. The sale was therefore completed and delivery made in Louisiana, and by 
the law of Louisiana the vendor's privilege attached. There is no error then 
in this part of the judgment. 

Itl. The same remarks will apply to the claim of Patton & Oo., for $397 15, 
which is also opposed on similar grounds. 

IV. Burnside & Co. were recognized to be privileged creditors for the sum 
of $448 89, as lessors. This allowance is opposed upon the ground that the 
claimants were not strictly lessors, but were merely vendors of certain fixtures 
and the unexpired term of a lease held by themselves, which they sold in a 
lump to Robinson & Olroyd for an endorsed note, which they took in absolute 
payment. 

The evidence, in our view, fails to sustain the apppellants in their opposition 
to this claim. ‘Ihe indebtedness for the rent does not seem to have been abso- 
lutely discharged by the endorsed note. That note was afterwards returned, 
and other notes taken from the lessees, the consideration of which was the rent, 
and the fixtures. It is admitted that these notes are unpaid. The amount al- 
lowed by the District J@dge appears, under the evidence, to be less than the 
proportionate value of the rent as compared with the fixtures. A clearer case 
of novation should have been made out to destroy the lessor’s privilege. 

V. Finally, the appellant, Mertens, contends that a privilege was crroneously 
given to Levi Hubbell, from the 24th of February, 1855,.the date ofthe seizure 
under a fi. fu. issued upon his judgment against Robinson & Olroyd, because 
the latter by certain waivers had expedited the prosecution of his claim with 
the view of giving him a preference when it was improper for them to do so. 
Theonly waiver was, of a right to appeal aiter judgment had gone against them 
upon evidence which would have rendered an appeal frivolous. It is not proved 
that there was any collusion to prejudice this appellant. He might have pro- 
cured the same waiver himself, for ought that appears to the contrary. 

It is, therefore, ordered, that the judgment appealed from, regulating the 
distribution of the proceeds of the sale inth2 suit of Overend, Gurney & Oo. 
v. Robinson & Olroyd be so amended as to recognize Miss Ida Slocomb as a 
creditor of Robinson & Olroyd, with the first privilege as lessor upon the fund 
in question, for the sum of $8850 14, according to the lease, of which a copy 
is of record annexed to her petition, and that she be allowed legal interest upon 
the several installments due from their maturity; and that a discount at the 
rate of five per cent. per annum be made upon the installments not yet due un- 
der the terms of the said lease; this judgment, however, to be credited by 
whatever amount may be realized by Miss Slocomb from the sale of the lease. 

It is further ordered, adjudged and decreed, that the said judgment in all 
other respects be affirmed, and that the costs of appeal be paid, one-half by the 
appellees, who have been cited to answer the appeal of Miss Slocomb, and one- 


half by the appellants, Siebricht and Mertens. 
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Crry or New OrtEaNs v. Samvet Locke. 


On the trial below, after the evidence had been closed, and the plaintiff’s counsel had opened his 
cause, and during the argument of defendant’s counsel, the Judge, @ quo, permitted the correc- 
tion of a clerical error to be made in the certificate of the ordinance introduced in evidence by 
the plaintiff. Held: That it was a matter which peculiarly pertained to his discretion, in the ex- 
ercise of which it does not appear that any principle of law has been violated. 

In creating the office of Recorder, the framers of the Constitution evidently intended to place it on 
the same footing as that of the other Justices of the Peace in the State, so far as to make them a 
component part of our judiciary department. 


PPEAL from the Fifth District Court of New Orleans, Augustin J. 
Labatt and Hustis, for plaintiff. J. A. Breaux, for defendant and ap- 
pellant. 

Voornigs, J. (Merrick, C. J, took no part in the decision of this case.) 
This is an action for the recovery of municipal taxes alleged to be due by 
the defendant, who is appellant from a judgment rendered thereon against 
him. 

The action is resisted on various grounds. It is objected by the appellant 
that none of the formalities prescribed by the Act of the 20th of March, 1850, 
under which the taxes in question are alleged to have been assessed, has ever 
been fulfilled. The assessment on the contrary, appears to have been made 
under the provisions of an Act entitled; “An Act to consolidate the city of 
New Orleans, and provide for the government and administration of its affairs,” 
approved the 23d of February, 1852, the 85th section of which forms the basis 
of the present action. The same question presented here by the appellant's 
counsel, also arose in the case of the city against Solomon, lately decided by us, 
in which we held, after mature consideration, that the provisions of the Act of 
1850, in relation to the manner of preparing and publishing the budget of the 
receipts and expenditures of the city, and establishing the formalities precedent 
to taxation, were irreconcileable with those of the Act of consolidation and 
consequently repealed on that subject. See Ante p. 

The record presents several bills of exception taken by the appellant’s 
counsel. 

On the trial below, after the evidence had been closed, and the plaintift’s 
counsel had opened his cause, and during the argument of the defendant’s 
counsel, the Judge, a guo, permitted the correction of a clerical error to be 
made in the certificate of the ordinance introduced in evidence by the plaintiff. 
We do not think the Judge erred; it was a matter which peculiarly pertained 
to his discretion, in the exercise of which it does not appear that any principle 
of law has been violated. , 

In the case of Toulman v. Elliott, 15 L. R. 229, Judge Martin, as the organ 
of the court, said: “It is true the Code of Practice, Article 484, says, ‘after 
all incidental questions are decided, and both parties produced their evidence, 
the argument commences, and no witness or proef can be introduced without the 
consent of all parties.’ The object of this is clearly to induce parties to pre- 
sent at once all their evidence, by depriving them of the means of eking it out 
by interrupting the argument for the introduction of the same or other wit- 
nesses, or of documents.” 









“toe sahapntbat: 









NEW ORLEANS, NOVEMBER, 1955. 





781 


“In the case of Richardson v. Debuys & Longer, 4 N.S. 127, we held that the N*w Oxunans 


Judge, a guo, correctly overruled the opposition of the defendant to the ad- 
mission of a witness offered by the plaintiff, after the parties had closed their 
evidence, and the arguments had commenced; being of opinion it is within 
the discretion of the court to permit a witness to be sworn, even at that period 
of the trial.” 

The objection to the introduction of the testimony of witnesses to prove the 
correctness of the tax bills, authenticated by the signatures of the Comptroller 
and Treasurer of the city, appears to us immaterial, inasmuch as the assess- 
ment rolls from which they were extracted were also in evidence. 

The objection to the introduction of the assessment roll of the Fourth Rep- 
resentative District, on the alleged ground that it was not made and published 
in accordance with law, goes more properly to its effect than to its admissi- 
bility. 

The defendant also excepted to the introduction of the tax rolls, on the 
ground that the same did not appear to have been sworn to or certified by affi- 
davit before any Justice of the Peace, as required by the sections 27 and 28th 
of the Act of the 21st of March, 1850, 

It is urged by the appellant that the Recorder was incompetent to adminis- 
ter the oath to the assessors required by this Act, as he is not a Justice of the 
Peace in the general sense of the term, but merely ex officio such, for certain 
specified purposes. 

In creating the office, we think the framers of the Constitution evidently in- 
tended to place it on the same footing as that of the other Justices of the 
Peace in the State, so far as to make them a component part of our judiciary 
department. The Article 124 provides, that “the Mayor, Recorders, Aldermen, 
and Assistant Aldermen, shall be commissioned by the Governor as Justices of 
the Peace, and the Legislature may vest in them such criminal jurisdiction as 
may be necessary for the punishment of minor crimes and offences, and as the 
police and good order of said city may require.” The language of this Article 


appears to be too clear to us to admit of any such construction as that con- — 


tended for by the appellant. See also Art. 61. 

We do not think the Judge, @ quo, erred in overruling the defendant's objec- 
tion to the introduction of the testimony of Recorder Ramos, and Pellerin, one 
of the assessors, for the purpose of showing that the assessment roll of 1853, 
of the Fourth Representative District, was duly sworn to before Mr. Ramos, as. 
Recorder, whose signature was omitted, and permitting the signature of said 
Ramos to be affixed thereto, nune pro tune, 

The assessment roll of the Fifth Representative District for the year 1853 
being exhibited to Pellerin, he testifies that it was sworn to by him before Mr, 
Rames, as Recorder, who, he supposes, forgot to affix his signature thereto; 
that three copies of each roll, one for the State, one for the city, and one for the 
State tax collector, were signed and sworn to by him, by taking only one 
oath. 

After a careful perusal of the evidence on the merits, it does not appear to. us. 
that there is any error in the judgment of the court below. 

It is, therefore, ordered and decreed, that said judgment be affirmed with, 
costs. 


Locgs 







































Crry or New Orteans v. Corpeviorte & Lacrorx. 


The principle of this case was settled by the judgment in the case of City of New Orleans v. J. C. 
De St. Romes, 9 An., 578. 


- 4 5s aril ails 
2 os (Sie 9 Saal 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Labait & Eustis, for plaintiff. Collens and Train, for defendants and ap- 
pellants. 

Voornmes, J. The plaintiff having obtained a judgment against the defendants 
for the recovery of city, railroad and consolidated Joan taxes, the latter sued out 
an injunetion arresting its execution, on the ground that said judgment was ren- 
dered ex parte against them, no citation having ever been legally issued and 
served upon them; and that they never had any notice of said suit, although 
they had a good and valid defence to oppose to the plaintiff's demand. 

The judgment complained of, appears to have been rendered in accordante 
with the provisions of the Act of the 28d of February, 1852, consolidating the 
Municipalities of the city of New Orleans. 

There was a judgment in the court below, dissclving the injunction, with dam- 
ages, and the defendants appealed. 

In this court, it does not appear that the appellants have filed any brief or 
points on which they rely, for the reversal of the judgment. Having carefully 
examined the pleadings and evidence, we are not prepared to say that there is 
any error in the judgment appealed from. The only questions of law involved 
in this case appear to have been already settled in the case of the City of New 
Orleans v. J. C. De St. Romes,9 An., 5738. 7 

It is, therefore, ordered and decreed, that the judgment of the court below be < 
affirmed, with costs. ow 





Tuomas ©. Matone v. His Creprrors. 


Under Article 2156, § 2, of the Civil Code, both the loan and the receipt must be established by 
notarial act, in order to create in favor of the lender the subrogation granted by that article. 





PPEAL from the Fourth District Court of New Orleans, Reynolds, J 

Jacob Barker, Price & Denegre, L. F. Ardrey, Larue & Whitaker, Cotton 
& Dorsey, John Henderson, jr., .P. O'Neal, T. W. Collens and F. H. Clack, for 
appellees. 

Voorutes, J. Thomas H. Barker is appellant from a judgment dismissing his 
opposition to the homologation-of the tableau of distribution presented by the 
Syndic in this case. He claims to be a mortgage creditor for the sum of $1000, i 
with interest thereen at the rate of eight per cent. per annum, from the 13th of d F 
December, 1853, until paid. bs 

The origin of his claim is as follows: On the 10th of December, 1850, Thos. ~ 
C. Malone, the insolvent, executed a mortgage in favor of Lewis F. Generes.on 
a certain lot of ground and improvements, situated in the city of New Orleans, 
to secure the payment of three promissory notes, for the sum of $1000 each, 
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drawn to his own order and endorsed by himself, dated on the day of the execu- 
tion of the mortgage, and payable twelve months after date. The act contains 
various stipulations, among others the pact de non alienando, that the holders of 
the notes should have the right to effect insurance on the property in case the 
mortgagor neglected to do so, ete. The prolongation of the term of one of the 
notes, the one which forms the basis of the appelJant’s demand, appears to have 
been granted until the 13th December, 1852. 

Shortly after the execution of this mortgage, Thomas C. Malone conveyed 
this, und other property, to his wife, Mary Houghran, as a dation en paiement of 
her dotal and extra-dotal rights, on her assuming the payment of the mortgage 
notes. On the 9th of March, 1852, she sold the mortgaged property to Robert 
Allen, who also assumed the payment of said notes, executing besides, as part 
of the price, his three promissory notes, each for the sum of $1775, drawn to 
his own order, and by him endorsed, and payable in one, two and three years 
respectively from date. Jacob Barker, as transferree of the notes, having ob- 
tained an order of seizure and sale against Robert Allen, the Syndic of the credi- 
tors of the insolvent sued out an injunction arresting the sale, on the ground 
that the conveyance from the insolvent to his wife was simulated and fraudulent, 
and consequently vested no legal title to the property in any person claiming 
under her. 

It appears to be conceded that this property, on the proceeds of which the 
appellant asserts his privilege, was sold as part of the assets of the insolvent. 
On the 13th December, 1852, Thomas C. Malone executed a receipt in presence 
of a notary and two witnesses, whereby he acknowledged the payment made on 
that day by Jacob Barker of the Generes’ notes, amounting to $3000. On the 
same day he executed a notarial act, subrogating Barker to all the rights of the 
State Bank of Louisiana, as holder of said notes. After declaring that said 





notes were due on that day, and that Robert Allen, who had assumed their pay- , 


ment, was absent from the city, without having provided the means for that 
purpose, and that the maker was unable himself to pay them, the act recites: 

“ Now, therefore, the said Jacob Barker hereby lends the said Thomas Conolly 
Malone for the period of twelve months from the date hereof, the sum of three 
thousand dollars for the purpose of paying said netes, which som was paid in 
the presence of the said Malone, and at his request, and also in presence of the 
undersigned notary, and of Hugh Madden and William V. Phelps, witnesses, to 
the said State Bank of Louisiana, in payment of said three notes, of one thou- 
sand dollars each, which said notes were then taken up and delivered to the said 


Jacob Barker.” 


The note in question is identified with this act by the usual words “ ne varie- 
tur,” written by the notary across its face, and bears only the blank endorsements 
of the maker and Bmy. Bacas ; and the only evidence which shows the payment 
to the bank, as holder thereof, is the recital contained in this act. 

The Civil Code, Article 2156, §2, provides: “To make this subrogation valid, 
it is necessary that the act of borrowing, and the receipt, be executed in presence 
of a notary and two witnesses; that in the act of borrowing, it be declared that 
the sum was borrowed to make the payment, and that in the receipt it be declared 
that the payment has been made with the monies furnished for that purpose by 
the new creditor,” etc. 

Under this Article, it is urged by the appellant, that both the act of borrowing 
with subrogation and the receipt—l’acte d’emprunt et la quittance—should be exe- 
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*/Maoms ~ cuted. by the debtor. Such is not the interpretation given to this article in the 
Hts Caxorrons. case of Wilcox v. His Creditors, 11 R. R., 346, in which Judge Martin said: 
“ Hester Matilda Thompson's claim is on a subrogation. of a judgment ob- 
tained by Bundy against Wilcox, as a lender of the amount of that judgment to 
Wilcox for the payment thereof. The loan is established by notarial act. So 
ought to have been the receipts by Bundy. If this had been done, the subroga- 
tion would have been perfect. The payment to the creditor is proven by parol,” 
etc. In this case, the recital in the act of borrowing appears to be the only 
proof of payment to the bank. It is clear, in regard to parties and privies to 
the act, it would be binding, but we do not understand the rule to go any farther, 
1 Greenleaf on Evidence, {23 et seg. No inference of the alleged payment can 
be drawn from the note itself. 

The last position assumed by the appellant’s counsel appears to us to be equally 
untenable under the evidence. 

John Corbett is also appellant from the same judgment. His claim is evidenced 
by a judgment in his favor against Martin Costello and Thomas C, Malone, in 
solido, for the sum of $2200 with costs, based on a contract of lease. 

In his answer to the opposition of Corbett, the Syndic objected that this judg- 
ment was a mere nullity, inasmuch as it was for the rent of the premises which 
were occupied by Corbett since its rendition, and that it was moreover in fraud 
of the rights of the creditors of the insolvent. The record exhibits no evidence 
in support of this allegation. The Judge a quo ordered the claim to be classed 
on the tableau, deducting therefrom: “$240 allowed to M. Costello, subrogated 
to the rights of S. Hubbell.” This deduction, of which the appellant complains, 
appears to us to be unexplained either by the evidence or the judgment itself. 
We think the Judge a quo therefore erred in not allowing the whole amount 
claimed by the appellant, including the costs awarded to him in that suit. 

» It is, therefore, ordered and decreed, that the judgment of the court below, in 
regard to the claim of Thomas H. Barker, be affirmed, with costs, and in regard 
to that of John Corbett, it be amended by allowing the whole amount claimed 
by him, including the costs decreed in his favor in said suit, against M. Costello 
and the insolvent; and so amended, that the same be affirmed, the costs of ap- 
peal to be borne by the insolvent’s estate. 








Nors.—Menrnics, ©. J., not having been present at the argument, took no part in this opinion. 





Crry or New Orteans v. Ertenne CorbEvio._e. 


A debt not being equally liquidated and demandable, cannot be pleaded in compensation of the exe- 


cution enjoined. 
e PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
iad Labatt & Eustis, for plaintiff. 7. W. Collins, and H. Train, for defen- 
dant and appellant. 


Buowanax, J. An injunction was sued out (on the 17th January, 1855,) by 
defendant, against an execution issued by plaintiffs upon a judgment obtained 
by them for nineteen hundred dollars, with interest. The ground alleged for 
the injunction, was compensation. The petition for injunction alleged, that 
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the city had taken property of defendant for public use, and that commission- New Guamase 
ers or experts, appointed jointly by the city and defendant, had estimated the Connevnou.s. 


value of the property so taken at ten thousand dollars cash. The evidence 
does not show that the estimation thus made was ever approved or adopted by 
the common council, and we cannot view it as being conclusive on the city. . 
Indeed it is proved, that a suit was instituted before another court, a few days 
before the suing out of this injunction, claiming of the city judgment for the 
amount of the estimation of the property in question; which suit was discon- 
tinued simultaneously with the trial of this suit in the court below. 

The debt not being equally liquidated and demandable, cannot be pleaded 
in compensation of the execution enjoined. Of this opinion was the District 
Court, and dissolved the injunction. The defendant (plaintiff in injunction) 
having appealed from that judgment, the plaintiff and appellee has answered 
the appeal, demanding an amendment of the judgment of the lower court; 
and to be allowed damages and interest, according to the Act of 1831. 

We think the appellee entitled to the amendment asked, so far a8 damages 
are concerned ; but will allow no interest, inasmuch as the judgment enjoined 
already bears the highest rate of interest sanctioned by law. 

It is therefore adjudged and decreed, that the judgment appealed from, be 
amended: that plaintiff have judgment against defendant, for one hundred 
dollars damages; and as so amended, that the said judgment be affirmed, with 
costs in both courts. 





Crry or New Orteans v. Toe Commercia, Bank or New Orueans. * 


Article 123 of the Constitution has reserved the right of the Legislature to exempt any property it 
deems fit, from taxation altogether. But if it tax at all, then it must tax equally, or in a uniform 


ratio according to an assessment legally made, all property of the same description, upon which 
@ tax is levied. 


I have never considered the Article 128 of the Constitution, to be applicable to the exercise of the 
taxing power, by municipal corporations, for local purposes.—Spoford, J. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Labatt & Eustis, for plaintiff. 2. Rawle, for defendant and appellant. 

Bucuanay, J. This is a suit instituted for city tax on real estate and slaves 
belonging to defendant, for the year 1852. 

The defence is, that the property of the defendant is exempt from any taxa- 
tion by the city of New Orleans, according to an Act of the Legislature, 
approved 17th March, 1852. 

The Act of the Legislature, pleaded by defendant, provides, that all the 
property held by the Commercial Bank of New Orleans, for the purpose of 
transacting their business and supplying the city of New Orleans with water, 
be and the same are hereby exempted from any taxation by the city of New 
Orleans, provided that all charitable institutions in the said city be supplied 
with water, free of charge. 

In this court, a point has been made by plaintiff, which does not seem to 
have been urged in the court below. It is, in effect, that the Act of ‘the Legis- 
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‘tae Ouumas lature exempting defendant’s property from taxation, is contrary to that pro- 
Comusnciat Bx. vision of the Constitution, which declares that all taxation shall be equal and 


uniform. 

It is manifest, that this constitutional provision cannot be invoked by plain- 
tiff, in the present case. The Article 123, whieh contains it, has also explained 
the meaning of the provision in a mode which leaves no room for doubt. All 
property, says the Article, on which taxes may be levied in this State, shall be 
taxed in proportion to its value, to be ascertained as directed by law. No one 
species of property shall be taxed higher than another species of property, on 
which taxes shall be levied. 

It is clear, that this Article has reserved the right of the Legislature to 
exempt any property it deems fit, from taxation altogether. But if it tax at 
all, then, says the Constitution, it must tax equally, or in a uniform ratio, 
according to an assessment legally made, all property of the same description, 
upon which a tax is levied. Thus, in the case of Cumming v. Police Jury of 
Rapides, relied upon by plaintiff’s counsel, the lands of the inhabitants of a 
particular district.of the parish of Rapides, were taxed specially by the Police 
Jury of the parish, in addition to the tax levied upon the lands of the same 
persons, in common with the lands of all other inhabitants of the parish. In 
other words, the inhabitants of that district were assessed for two taxes, while 
those of the other districts of the parish were assessed for but one, for prop- 
erty of the same species; which was held to be unconstitutional. It is at 
once seen, that there is no analogy between the case stated, and the case at 
bar. 

But the plaintiff has put his right to recover upon the ground, that defen- 
dant has not complied with the proviso found in the Act of the Legislature in 
question ; and on this point, it has been proved, that although the defendant 
supplies water, free of charge, to those charitable institutions situated on the 
line of its.water pipes, yet there are various other charitable institutions which 
it neglects, and some of which it has even refused to supply, on the ground 
that said institutions are in parts of the city not traversed by its pipes. 

We think the plaintiff has mistaken the legal consequence of such neglect 
and refusal. The Act of the Legislature confers a privilege upon the defen- 
dant, coupled with an onerous obligation. The privilege is an exemption from 
municipal taxation. The obligation is a gratuitous supply of water to all 
charitable institutions in the city of New Orleans. Now, it is obvious that the 
obligation was not intended to enure to the benefit of the city corporation ; 
but rather the contrary. , For the apparent gratuity is in reality defrayed by 
the city, in the deprivation of a prolific source of revenue. So far, therefore, 
from being interested in enforcing the performance of the obligation imposed 
on defendant by the Act of the Legislature in question, the city has a direct 
adverse interest. The parties in whose favor the stipulation has been made, 
are the charitable institutions of the city, severally. And every party coming 
under that denomination has, by law, an action against defendant to enforce 
the obligation. ©. P.,.Article 35. Considering the Act of 17th March, 1852, 
as a contract, there can be no dispute of its having been accepted, cum oneré, 
by the defendant. The defence pleaded in this action, is conclusive proof of 
that fact. How, then, can the city treat it as a nullity? 

It is therefore adjudged and decreed, that the judgment-of the District Court 
be reversed; and that there be judgment for defendant, with costs in both 
courts. 
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Sporrorp, J. In addition to what is.said in the opinion of Mr. Justice sen amas 
Bucaanan, I would remark that I have never.considered the Art. 123 of the Commencua: Br. 
Constitution, to be applicable to the exercise of the taxing power by municipal 


corporations for local purposes. 


Nore.—Merrick, ©. J., took no part in this decision, not having been present at the argument. 








J. Micwaet v. Morvat Insurance Co. or NasHVILLE. 


A foreign Insurance Company, doing business in New Orleans, through an agent, cannot be permit- 
ted to frustrate a claim in Louisiana upon a contract made with it, by revoking the power of its 


a agent on the eve of the institution of a suit fer a loss, of which it has been notified. 
ee Insurers are estopped from denying payment of the premium where there is an acknowledgment 
* in the policy, unless they can show that the acknowledgment was made in error, by fraud or du- 
e ress. 

4 | Where insurers plead non-payment of the premium as a bar to recovery on a policy, and in a sup- 


plemental answer alleged misrepresentation aud concealment, the first is waived. 
When premises insured against loss by fire have been thoroughly examined by the agent of the in- 
surers, itis conclusive upon the insurers as to whatsoever is apparent. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Roselius, for plaintiff. 

Semmes, for defendants and appellants : 

1, The agent, on whom service of citation was made, was not authorized to 
stand in judgment for defendants. The power to appear in court is one of the 
a4 most important that can be conferred, and is equivalent to that of alienation. 
A C. C., 2965, 2966; Fusilier v. Robin, 4 An., 61; Barnes v. Profélet, 5 An., 118; 
e Sloan v. Menard, 5 An., 218. 

2. The agent’s power was revoked before the suit was brought. C. C., 
2998. 

3. He could not at any time delegate his authority to another to receive pay- 
ment of premiums. 2 Mass., 237; 15 Pick., 302; 11 Howard, 222; 1 Hill, 505; 
Story’s Agency, s. 14. 

4. Unless expressly authorized, an agent can receive in payment of a debt 
due to his principal es dw money. 7 M., 817; 2 An., 797: 5 An., 157 ; 
Story’s Agency, s. 109; 4 L. R., 337; 6 L. R., 85; N.S, 145; 5 An., 157. 

5. There was misrepresentation and concealment, (Arnold, 516; 17 Ward, 
859; 12 Johns, 517,); and whether the concealment was accidental or intentional, 
makes no difference. 1 Arnold, 586; 8 Peters, 557; 2R., 266; 9 L. R., 163. 

Bucuanay, J, Plaintiff insured a stock of goodsin his store at Bayou Sara 
against fire, for one year, viz., from the 3d February, 1852, to 3d February, 1858 
The store was destroyed by fire and the stock of goods consumed, on the 27th 
August, 1852. This suit was instituted on the 14th October, 1852, on the 
policy of insurance, exeeuted and signed at New Orleans, by William A. John- 
son, as the agent of the defendants, a company domiciled in Nashville, Tenn. 
The petition and citation were served on the 8th November, 1852, on the said 

é Johnson, who filed, for exception, that he was no longer the agent of defendants, 
“the agency of said insurance. company in New Orleans having been some time * 

since withdrawn.” In support of said exception a telegraphic dispatch was 

given in evidence, dated Nashville, 29th September, 1852, and received in New 
: Orleans the same day, of the following tenor: “Trustees have withdrawn 
: agency at New Orleans, decline risks after Ist October.” 
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a a The District Judge properly overruled the exception. A foreign Insurance 
Nasuvite Is. Co. Company, doing business through an agent in New Orleans, and taking risks in 
Louisiana, cannot be permitted to frustrate a claim in a Louisiana court upon a 
contract made with it, by revoking the power of its agent on the eve of the in- 
stitution of a suit for a loss, of which it has been notified. Such a proceeding 
savors of bad faith. The dispatch in question is even suspicious and contradic. 
tory in its terms. On the 29th September, Johnson is informed that the trustees 
have withdrawn their agency at New Orleans; and yet he is authorized to re- 
ceive new risks on their account up to the 1st October, inclusive, being full two 
days later than the date of the dispatch and of its reception. 

The exception being overruled, the defendants appeared, by counsel, and filed 
their answer, denying their liability, on the special ground that the premium had 
not been received by Johnson, their agent, and that said Johnson was without 
power to bind them “until the actual payment of the premium of insurance.” 

It is proved that plaintiff paid the premium upon the policy sued upon to the 
person from whom he received that policy, and who appears to have been an 
itinerant insurance broker, through whom this contract was made between the 
parties, one of whom resided at Bayou Sara and the other at New Orleans. De. 
fendants entrusted the policy to this itinerant broker for delivery to plaintiff, and 
he was the proper person to whom to make payment of the premium. 

Besides, the defendants are estopped by the acknowledgment contained in 
their contract from denying the payment, unless they can show that the said 
acknowledgment was made in error, or induced by fraud or duress, nothing of 
which is pretended. This acknowledgment is in the following words: “In con- 
sideration of ninety-three dollars and seventy-five cents, paid to William A, 
Johnson, their authorized agent, by the insured hereafter named, the receipt of 
which is hereby acknowledged,” ete. } 

It was, perhaps, unnecessary for us to have noticed this plea of non-payment 
of the premium, as, by a supplemental and amended answer, the defence has 
been put upon a different ground, to wit, that the plaintiff was guilty of mie- 
representation in his discription of the premises insured, and concealed essential 
particulars, which, if known, would have prevented defendants from insuring 
at all, or only at a great increase of premium. The first plea, which was, in 
substance, that there was no contract, is inconsistent with the second, which 
alleges the contract to be void for fraudulent concealment; and, consequently, 
according to correct rales of pleading, is to be viewed as waived by the amend- 
ed plea. 

Upon this defence it is proved that plaintiff, in his application for insurance, 
made no mention of the fact that there was an eating-house, bar-room and bil- 
liard saloon kept by another person in another portion of the building in which 

his dry good store was situated. It is proved that the premises were thoroughly 
examined by the insurance broker through whom plaintiff’s application was 
transmitted; and such inspection is declared by a President of an Insurance 
Company, examined as a witness for defendants, to be conclusive upon the 
. latter. 

It is therefore adjudged and decreed, that the judgment of the District Court 
Le affirmed, with costs. 

Re-hearing refused. 


































































Nore.—Meranick, ©. J., not being present at the argument, took no part in this decision. 


+ Coa 








NEW ORLEANS, NOVEMBER, 1855. 


Succession or Cuartes Fortiy.—Lovis Fortin anp Armanp DupLantiEr, 
Opponents. 


Mad: F. conveyed her interest in certain property to a married son, in consideration of a life an- 
nuity. Bythe Court: It is evident that the transaction which took place between the parties was 
not intended, as understood by them, to be an onerous donation, but as it purports to be, a contract 
of annuity for life—rente annuelle viagére. As this property was acquired during the marriage, 
it belonged to the community, and the community was, consequently, liable for the payment of 
the annuity—or rente constituée. 

The admission by the widow of the son, that the property conveyed was the separate property of her 
deceased husband, may possibly, be binding on her, but it is clear that such admission cannot, in 
any manner, affect the rights of her minor children, considering that the ownership of the property, 
burthened as it is with the obligation of this life annuity, may turn out to be more onerous than ad- 
vantageous to them. 


PPEAL from the District Court—Fourth Judicial District—Parish of St. 
John Baptist, Duffel, J. ' 

Roman & Berault, for appellants. Blache, for opponents. 

Voornres J. On the 5th September, 1853, Mrs. Felicie Communy, widow 
of the late Charles Fortin, and natural tutrix of her minor children, named 
Emile, George and Amelia Fortin, filed a provisional account of her tutorship 
and a final account of her administration of the estate of her deceased hus- 
band. 

The under-tutors of her minor children opposed the homologation of her ac- 
counts on several grounds. The fourth, and indeed the only ground which 
would seem to offer any difficulty, is as follows, viz: 

“Because the said community is credited with the sum of $12,000, as an in- 
demnity due to it for the like amount paid by the deceased to his mother, 
widow Fortin, up to the time of his death, for nine years of an annuity which 
was constituted in her favor by the aforesaid Act of the 16th of April, 1841, 
before F. Grima, Notary Public; the said annuity being a charge by the said 
widow Fortin, to the deceased, of which revenues the said community had the 
benefit and enjoyment.” 

It is to be observed that both counsel would seem to have conceded or as- 
sumed, that in the purchase by Charles Fortin, from his mother, the property 
purchased became his separate property. Is itso? The fact of his having 
purchased from his mother does not make it different in legal effect from a pur- 
chase of property from a stranger. What was the nature of the contract 
which existed between the deceased and his mother? The record shows that 
Louis Fortin died on the 29th of October, 1828, leaving as his sole heirs 
Charles, Edouard, and Francoise Arséne Fortin, issue of his marriage with Celes- 
te Parent. At the time of his death, he owned a plantation, slaves, etc., in part- 
nership with Armand Duplantier, four-fifths of which belonged to him. His 
widow, Celeste Parent, his children, and Duplantier, continued to hold this 
property in common until the 16th of April, 1841, when a partition was made 
between them, by which the widow conveyed all her interest therein to her 
said children, in consideration of an annuity—rente constitutée—the stipula- 
tions of which, are as follows, to-wit: 

“ Et la dite dame veuve Fortin a dit et déclaré que désirant se retirer de la 
dite société, elle a proposé a ses co-associés susnommés de céder et transporter 
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a. ——tr & ses enfants, les dits sieurs Charles et Edouard Fortin et la dite dame 





Armand Duplantier, ses droits et intéréts dans la dite société, ci-dessus éva- 
lués et déterminés 4 la somme de quarante-trois mille cing cent trente-trois 
piastres, cinquante-quatre cents, six quarante-cinquiémes moyennant une rente 
annuelle et viagére de quatre mille piastres, qui lui serait pavée annullement 
par ses dits enfants, dans tout le cours du mois de mars, et dont un tiers, c’est- 
a-dire mille trois cent trente-trois piastres, trente-trois cents un tiers, dévra 
étre payé par chacun de ses dits trois enfants, laquelle proposition a été accep- 
tée par les dits sieurs Charles et Edouard Fortin et par la dite dame Fran- 
goise Arséne Fortin, sous l'assistance et avec l’autorisation de son mari,Je dit 
sieur Armand Duplantier. 

En conséquence Ja dite dame veuve Fortin déclare par les présentes céder et 
transporter 4 Messieurs Charles Fortin, Edouard Fortin et dame Frangoise 
Arséne Fortin, épouse autorisée du dit sieur Duplantier, acceptant pour eux 
et leurs héritiers ou ayants-cause, les deux cinquiémes indivis de la susdite 
habitation, ainsi que les esclaves, animaux et utensiles qui en dépendent, et 
généralement tous les droits, titres, actions et réclamations qu'elle a et peut 
avoir a exercer contre les biens, mobiliers et immobiliers dépendant de la dite 
société et de la succession du feu Louis Fortin, son mari, tant en raison de ses 
droits matrimoniaux qu’en raison de la communauté de biens qui a existé entre 
elle et son défunt mari, se dessaisissant de tous ses droits en faveur de Mme 
Duplantier et de Messieurs Charles et Edouard Fortin, pour par eux. en 
jouir et disposer comme bon leur semblera, en vertu des présentes. 

Cette cession est faite 4 la charge par lesdits Charles Fortin, Edouard 
Fortin et Dame Duplantier de payer & ladite dame veuve Fortin, la rente 
viagére qu’ils vont ci-aprés créer et constituer. 

En considération de la cession 4 eux ci-dessus faite, lesdits sieurs Charles 
Fortin, Edouard Fortin et dame Frangoise Arséne Fortin, épouse dudit sieur 
Duplantier, et par son mari ddment autorisée et assistée, déclarent par les pré- 
sentes créer et constituer en faveur de ladite dame veuve Fortin, leur mére, 
ce acceptant, chacun une rente annuelle et viagére de mille trois cent trente- 
trois piastres trente-trois cents un tiers, qu’ils s’obligent, chacun, de payer 4 
ladite dame veuve Fortin, dans tout le mois de Mars de chacune des années 
qui ‘suivront la date des présentes, jusqu’au jour du décés de ladite dame 
veuve Fortin, 4 compter duquel jour cette rente sera éteinte et amortie.” 

It is contended by the appellant’s counsel, that the transaction which took 
place between the widow. Louis Fortin, and her children, cannot be viewed in 
any other light than as an onerous donation, made to them exclusively, al- 
though the act which evidences that transaction does not express it to be a dé- 
nation ¢0 nomine. In this, we are unable to concur with the learned counsel. 
In the language of our Code, Art. 1511, “the onerous donation is not a real 
donation, if the value of the objects given does not manifestly exceed that of 
the charges imposed on the donee.” Does the value of the property thus con- 
veyed manifestly exceed that of the charges imposed on Charles, Edouard and 
Frangoise Arséne Fortin? We think not. Then it is evident that the trans- 
action which took place between the parties was not intended or understood by 
them to be an onerous donation, but, as it purports to be, a contract of annuity 
for life—rente annuelle viagére. CO. C. 2764, et seg.; Mayor v. Duplessis, 5 
M. 809. As this property was acquired during the marriage, it belonged to 
the community, and the community was, consequently, liable for the payment 
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of the annuity or rente constituée. C. OC. 2871. It48' true, the admission of Secomson or 


the widow that it is the separate property of the estate of her’ deceased hus- 
band, may possibly be binding upon her, but it appears to us clear that such 
admission cannot, in any manner, affect the rights of the minors, considering 
that the ownership of the property, burdened as it is with the obligation of 
this life annuity, may turn out to be more onerous than advantageous to them. 
Therefore, we think it is essential as a prerequisite to a settlement and partition 
of the community, that the rights of the minors in this respect should be prop- 
erly determined. 

The appellees, in ‘their answer, have prayed for an amendment of the judg- 
ment of the court below in regard to an item of $4,000, which is ordered to be 
credited to the community, as the price paid for a tract of land of one arpent 
front by forty in depth, which was purchased by Charles Fortin, in 1841. It 
is urged that the credit should have been for $2,000, as Charles Fortin bought 
the land in partnership with his brother, Edouard Fortin for $4,000, and 
therefore, only paid $2,000, for his half. On this point, no argument has been 
offered on the part of the appellant and the facts appear to warrant the con- 
clusion that the judgment is erroneous in this respect. 

It is, therefore, ordered and decreed, that the judgment of the court below 
be avoided and reversed, and that the case be remanded for further proceeds 
ings according to law ; and that in reforming the account, the sum of two thou- 
sand, instead of four thousand dollars, be credited to the community ; and it 
is further ordered that the costs of appeal be borne by the estate of Charles 
Fortin deceased. 


——oanasareane ss 0 0 0 0 eee ease 


PontcHarTRAIN RartroapD Company v. LarayETTE AND PoNnTCHARTRAIN 
Rattroap Company. 


The exclusive privilege, vested in the plaintiffs, by the Act of 1830, to construct a railroad, within 
certain limits, must be construed with reference to the extent of the city of New Orleans, at the 
time of the passage of the Act. 

In the year 1830, Jackson street, now in the Fourth District, was within the limits, in which the 
Pontchartrain Railroad Company had the exclusive right for twenty-five years, of constructing a 
railroad to Lake Pontchartrain. 

The construction of a railroad by defendants, in Jackson street, within twenty-five years from the 
26th of January, 1830, is an infringement of the rights of the plaintiffs and therefore unlawful. 


PPEAL from the Second District Court of New Orleans, Zea, J. 
Mott & Frazer and Pustis, for plaintiffs and appellants. Michel & Gil- 
more, for defendants. 

Bucuanax, J. The Act of the Legislature incorporating the Pontchartrain 
Railroad Company, approved the 26th January, 1830, in its 5th Section, con- 
tained the following clause: “and it is stipulated and agreed that for and dur- 
ing the space of twenty-five years, from the passage of this Act, said corpora- 
tion shall have the exclusive right and privilege of constructing and using a 
railroad or railway, leading to and from the city of New Orleans, its faubourgs 
and the incorporated limits thereof, to and from Lake Pontchartrain; and that 
during that ;-eriod no other body corporate or person or persons, shall make 
any similar road for the transportation of passengers or property, between said 
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Lararerts R.R. invested with any similar privileges.” 





The petition in this case alleges, that the defendants, a corporation formed 
under the general corporation law of the State, have so incorporated them- 
selves for the purpose of constructing and using a railroad from the Mississippi 
river along Jackson street, in the Fourth District of the city of New Orleans, 
to the Lake Pontchartrain, with the intention of transporting passengers and 
property between the city of New Orleans and said lake; that the said Com- 
pany has commenced the construction of said railroad, having laid out the line 
thereof, and levelled and graded a great portion thereof; and that the railroad 
thus laid out and being constructed, is a direct violation of the exclusive priv- 
ilege given by the charter of plaintiffs. ~ 

After an exception, that the petition contained no cause of action, which was 
properly overruled, the defendants answered, acknowledging that they have 
incorporated themselves under the State law, for the purpose of constructing 
a railroad, as alleged by plaintiff, from the Mississippi river, running through 
Jackson street, in the Fourth District, of the city of New Orleans, to the Lake 
Pontchartrain ; and have commenced the construction of said railroad. But 
they aver that the construction of such railroad does not infringe the plaintiffs’ 
exclusive privilege, inasmuch as defendants’ proposed road is entirely within 
the parish of Jefferson. 

The Fourth District of the city of New Orleans occupies territory, which 
previously to the Constitution of 1852, was part of the parish of Jefferson. 
That Constitution, Article 8, made it a portion of the parish of Orleans. But 
both before and after the adoption of that Constitution, the said territory was 
under a municipal organization, namely: from the year 1818 to the year 1833, 
under that of New Orleans, being within the corporate limits of said city, and 
from 1833 to 1852, constituting a separate municipal corporation, entitled the 
city of Lafayette. The exclusive privilege vested in plaintiffs by the Act of 
1830, must be construed in reference to the extent of the city of New Orleans 
at the date of the passage of that Act. Seethe case of the City of New Or- 
leans v. Anderson, 9 An. 

There is no questien, that Jackson street in the present Fourth District of the 
city of New Orleans, the place where the defendants’ railroad is located, is 
within the limits to which the plaintiffs had the exclusive right for twenty- 
five years from and after the 26th January, 1830; and as this action was 
brought within that period of time, the plaintiffs must recover. The proof of 
damage caused by the acts of defendants in the premises, is entirely too vague 
to form the basis of a judgment. Our decree must, therefore, be, for nominal 
damages only, as a vindication of the right of property against its deliberate 
violation. 

It is, therefore, adjudged and decreed, that the verdict and judgment ap- 
pealed from, be reversed, and that plaintiffs recover of defendants ten dollars 
damages, with costs in both courts. 
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Srate or Lovistana v. G. Maxenr axp U. Guesnon. 


One of the counts of indictment charged that the prisoner, “ under the color and pretence of fight- 
ing a duel, with the deceased, but in violation of the agreement and rules ” assaulted and murdered 
him. Held: That a homicide committed under such circumstances is indictable as murder. 

Defendants accepted the jurors who passed upon their case, without the objection that a proper list 
had not been served upon them. Held: That it was too late for them to raise such objections after 
verdict. . 

In the refusal of the Judge to allow the prisoner’s counsel to state new points and propositions in the 
hearing of the jury, when they came in and asked for further instructions from the court, there is 
not such error as would authorize a reversal of the judgment. In such a matter, much must be 
entrusted to the discretion of the District Judge. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
Morse, Attorney General, for the State. Dufour & Roselius, for de- 
fendants and appellants. 

Sporrorp, J. It seems unnecessary to discuss the question, whether the of- 
fence of killing a man in a duel, is reduced below the grade of murder by the 
Act of 20th March, 1818, Sec. 16, which declares that, “if any person shall 
voluntarily engage in a duel with rapier or small sword, back sword, pistol or 
other dangerous weapon, to the hazard of life, and death should ensue, the survi- 
vor shall, upon conviction, suffer death; and all and every person aiding and 
abetting as second, agent, and abettor, who shall be duly convicted, shall be 
punished, as accessories before the fact in murder.” 

For, one of the counts of the indictment charges that the prisoners “ under 
the color and pretence of fighting a duel, with the deceased, but in violation 
of the agreement and rules” assaulted and murdered him. There can be no 
question in the mind of any casuist, that a homicide committed under such cir- 
cumstances is indictable as murder. There being a count under which the 
verdict is good even if there was a pretended duel, we are not called upon to 
say what the proper form of indictment would have been, had death ensued 
from a duel fairly fought. 

The first three points in the brief filed on behalf of Mazent, are thus irrele- 
vant. 

We find no evidence in the record that the jury were intimidated into giving 
a hasty verdict. 

We are of opinion that the defendants having accepted the jurors who passed 
upon their case without any objection, on the ground that a proper list had not 
been served upon them, it was too late for them to raise such objections after 
the verdict. 

In the refusal of the Judge to allow the prisoner’s counsel to state new points 
and propositions in the hearing of the jury, when they came in and asked fresh 
instructions from the court, we do not find such error as would authorize a re- 
versal of the judgment. In such a matter, much must be entrusted to the dis- 
cretion of the District Judge. , 

The defendants were both found guilty of manslaughter. Guwesnon moved 
that the judgment against himself be arrested, upon the special ground that 
he was indicted as an accessory before the fact to Mazent’s offence, and as the 
latter had only been convicted of manslaughter, he could not be an accessory 
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East. Pleas Urown, p. 353. 

But an inspection of the indictment, shows, that Guesnon was charged with 
being present, aiding and abetting Mazent, to commit the alleged felony. He 
was, therefore, indicted as a principal, and not as an accessory before the fact. 
An. accessory before the fact is one who being absent at the time of the com- 
mission of the crime, doth yet procure, counsel or command its commission. 
1 Hale’s Pleas Crown, p. 616. See also the State v. White, 7 An. 581. 

The objection urged by the same party, in his motion in arrest, that he 
should have been indicted as second in a duel, under the Statute of 20th March, 
1818, Sec. 16, is disposed of, already. Non constat that the indictment was not 
properly framed, although there was a duel, when it is alleged that under pre- 
tence of a duel, a murder was committed by violating the agreement and 
rules. 

The judgment against both prisoners is, therefore, affirmed with costs. 





W. Mitter v. Joun Roy. 


Plaintiff issued execution upon a judgment in February, 1853. This execution has never been re- 
turned; and in January, 1855, a rule was taken upon the Sheriff, (who in the meantime had gone 
out of office) to render him liable for the amount of the judgment, under the Act of 1826. On 
the trial of the rule, it was admitted that a witness summoned for the Sheriff, would prove, if 
present, that the counsel of plaintiff was informed and knew that the only property of defendant 
found, was incumbered to such an extent, that nothing could be made on the execution. A certifi- 
cate of mortgages was also given in evidence, to prove the same facts. Held: that upon this 
proof the Sheriff is not liable under the statute. 


PPEAL from the First District Court of New Orleans, Larue, J. 
A. P. Field and J. Henderson, Jr., for plaintiff. M. Blache, for James 
P. Freret, appellant in rule. 

Bucnanan, J. The plaintiff having recovered judgment against defendant 
for three hundred dollars and costs, issued execution upon the same in Feb- 
ruary, 1858. This execution has never been returned; and in January, 1855, 
a rule was taken upon the Sheriff (who in the meantime had gone out of 
office) to render him liable for the amount of the judgment, under the Act of 
1826. 

On the trial of the rule, it was admitted that a witness summoned for the 
Sheriff, would prove, if present, that the counsel of plaintiff was informed and 
knew that the only property of defendant found, was incumbered to such an 
extent that nothing could be made on the execution. A certificate of mort- 
gages was also given in evidence, to prove the same fact. 

Upon the proof, we do not think the Sheriff liable under the statute. 

It is therefore adjudged and decreed, that the judgment of the District Court 
be reversed ; and that there be judgment for the appellant, James IP. Freret, 
with costs in both courts. 

Sporrorp, J. The rule is predicated upon the alleged neglect of the Sheriff 
to return within the legal period a ji. fa. issued on the 28d February, 1853. 
That ff. fa. appears in the record with an incomplete return thereon. 
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But it also appears in the record that an alias fi. fa. was issued, which has 
not been returned by the Sheriff, and with regard to which no complaint is 
made. It seems to me that the plaintiff by procuring this @lias writ has 
waived his right to proceed against the Sheriff, for failing to return the former 
writ in time. 

It also appears that long after the expiration of the return day of the first 
writ, the plaintiff took rules on certain mortgage creditors of the owner of the 
property seized, to show cause why said mortgages should not be cancelled, 
and the property sold to satisfy his claim. These rules were never brought to 
a final trial, and the Sheriff's defence is thus established by the plaintiff's own 
course of action. 

I, therefore, concur in the decree. 


~~~ rrr’ 


Monicipaurry No. One v. Wueeter & Bake. 


A retroactive statute which has no relation to crimes and penalties, is not an ex post facto law. 

Retrospective laws, in civil matters, do not violate the constitution, unless they tend to divest vested 
rights or to impair the obligation of contracts. 

Parol evidence is admissible to correct’a mistake in the date of a receipt produced by the defen- 
dants. 

The power of expounding the law, which includes the great and responsible duty of declaring 
whether the legislative assemblies, State and municipal, have transcended in their past action the 
limits of their powers as defined by the Constitution and the laws, belongs to the judiciary alone. 
Buchanan, J., dissenting. 

The Legislature does not, in the Act of Tth February, 1850, declare in se many words that the city 
ordinances in existence and which imposed taxes on capital for 1848 and 1849, were legal ; but it 
has done the same thing in a different manner, by: authorizing the Municipal Councils to re-enact 
those ordinances, and by giving the ordinances thus re-enacted a retroactive effect, so as in fac; 
to render the former ordinances legal, with a new date. This was clearly an interference by the 
legislative, with the judicial department of the government. Buchanan, J. 

It is a general principle of constitutional law, that the law can only provide for the future. Buch- 
anan, J. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
H. Denis & E. T. Parker, Robert Preaux, J. Livingston, for plaintiff, 

Race & Foster, for defendants. 

Sporrorp, J. ‘The defendants and appellants contend that the Act of 7th 
February, 1850, (session Acts, p. 5,) empowering each of the Municipalities of 
New Orleans to levy taxes on capital on the assessment rolls of 1848 and 1849, 
(not to exceed the amounts imposed by ordinances already passed,) as well as 
the ordinance of Municipality No. 1, in pursuance thereof, approved 19th March, 
1850, are unconstitutional and void. 

The statute is said to be unconstitutional because it is retroactive in its ope~ 
ration. 

It is not an ex post facto law, as it has no relation to crimes and penalties. 

Article 8 of the Civil Code, which is the creature of the legislative power, 
cannot control the power that created it. 

However repugnant to logic and sound policy they may be, retrospective 
laws in civil matters do not violate the Constitution, unless they tend to divest, 
vested rights or to impair the obligation of contracts, neither of which can be 
predicated of the Act in question. 
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“ Mais enfin, tant qu’une loi existe, si mauvaise, si peu logique qu’elle puisse 
étre sous tel ou tel rapport, le pouvoir judiciaire ne peut pas ne point l’appli- 
quer: Dura lex, sed est lex. En fait, donc, le législateur peut porter une dis- 
position rstroactive; et toute irrationelle que sera cette disposition, elle n’en 
devra pas moins s’appliquer.” Marcadé, §62. 

But the the law under consideration does not seem to be obnoxious to severe 
censure. It is not, strictly speaking, a retrospective law. It authorizes the 
future imposition and collection of a tax according to a past assessment.» This 
was within the legislative power. Shaw v. Dennis, 5 Gilmore, 418; Opelousas 
& Great Western Railroad Co. v. Harris, 10 Ann,——. There was an equity 
in authorizing the course in the present instance which frees the law from the 
odium of injustice. A tax had been levied upon capital in those years by the 
municipality, under the impression that the Legislature had previously confer- 
red the power. The tax-pavers had received the benefit derived from the out- 
lay of the money sought to be re-imbursed by the new tax. Many persons had 
paid the tax without resistance, and, indeed, it appears in this very case that 
the defendants paid their tax for the year 1848, which they seek to recover in 
reconvention. The equity of preserving equality in this matter was probably 
the main inducement to the passage of the Act by the Legislature, after doubts 
had arisen about the legality of the old ordinances. 

The Act does not involve the exercise of a judicial function. It provides for 
the passage of a new ordinance. 

The point ruled in the case of Municipality No. 8 v. Michoud, 6 An, 605, 
has no application to the present case. The Municipality, there, attempted 
without any legislative authorization, to revive back taxes which had been re- 
mitted. 

Parol evidence was properly received by the District Judge, to correct a 
mistake in the date of the tax receipt produced by the defendants. 

The demand in reconvention was not necessarily connected with and inci- 
dental to the main action. 

Tt is, therefore, ordered, that the judgment be affirmed, with costs. 


Bucnanay, J., dissenting. On the 7th February, 1850, an Act of the Legis- 
lature was passed, entitled: “An Act to authorize the several municipalities 
of the city of New Orleans to levy taxes upon capital.” 

This Act commences by a preamble, in which it is stated that doubts have 
arisen whether the several municipalities of the city of New Orleans had the 
power to tax the capital employed in commerce, and that it is essential to the 
interests of those municipalities, that all doubts upon the subject should be 
promptly removed. 

The first section empowers each of the municipalities to levy taxes on capi- 
tal within its limits. 

The second section provides as follows: “That each of the municipalities of 
said city shall be and is hereby empowered to levy a tax on capital on the 
assessment roll for the year one thousand eight hundred and forty-eight, and a 
tax on capital on the assessment roll for the year one thousand eight hundred 
and forty-nine ; provided, that the taxes on capital on the said assessment rolls, 
shall not Siedl the amounts already imposed by existing ordinances of the 
said municipalities. 

' This suit is brought against the defendants, fora tax of one per cent. upon 
an assessed capital of twenty thousand dollars for the year 1849, imposed by 
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an ordinance of Municipality No. One, approved the 19th of March, 1851, and 1st Mane 


which ordinance purports to have been made in conformity with the Act of the 
Legislature above quoted. Plaintiff has also given in evidenee an ordinance of 
the municipality, approved 8th June, 1849, imposing a tax on capital of one 
per cent. for the year 1849. , 

The suit is defended principally upon the ground of the illegality of the 
municipal tax in question, and the unconstitutionality of the legislation by 
which it has been sought to be legalized. 

The preamble of the Act of 7th February, 1850, declares its object to be, 
the removal of doubts upon a point of law. So far as the future was concern- 
ed, this was strictly within the constitutional attributes of the Legislature, it 
being the prerogative and peculiar duty of that branch of the government, to 
make the law; and, consequently, its dictates, when duly promulgated, fix the 
law from the moment of such promulgation, so far as they do not interfere with 
vested rights, or impair the obligation of contracts previously made. But the 
power of expounding the law, which includes the great and responsible duty of 


declaring whether the legislative assemblies, State and municipal, have trans-. 


cended in their past action, the limits of their powers, as defined by the Con- 
stitution and the laws,—this belongs to the judiciary alone. The first article of 
the State Constitution of 1845, (in force in 1850,) declares, that the powers of 
government shall be divided into three distinct departments—the legislative, 
the executive, and the judicial ; and each of them shall be confided to a separ- 
ate body of magistracy. And the second article says: ‘“ No one of these de- 
partments, nor any person holding office in one of them, shall exercise power 
properly belonging to either of the others, except in the instances expressly 
directed or permitted by the Constitution itself. 

See Cohen v. Virginia, 6th Wheaton, 264; Story on the Const. U. 8., book 
8d, chap. 4. 

As to the power of the municipalities of New Orleans to tax capital, previous 
to the enabling law of 1850, there has been a judicial decision of the highest 
tribunal in the State, in the case of Municipality No. Three v. Sherman Jehn- 
son, 6th An., p. 20, adverse to the legality of such tax. I consider this case 
has settled the question ; and, therefore, the ordinance of Municipality No. 1, 
of 8th June, 1849, must be held to have been illegal and of no binding force 
or obligation. 

The case of Municipality No. Three v. Sherman Johnson, as we gather from 
an examination of the record in this court, was a suit for a tax on capital im- 
posed by the 3d Municipality for the year 1848. It was, therefore, within the 
purview of the second section of the Act of 7th February, 1850. Yet the 
Supreme Court have taken no notice of that statute in their decision, rendered 
in January, 1851. I take this silence to be an intimation of the views of our 
predecessors in relation to that law. The Legislature does not, in that Act, de- 
clare in so many words that the city ordinances in existence, and which im- 
posed taxes on capital for 1848 and 1849, were legal; but it has done the same 
thing in a different manner, by authorizing the municipal Councils to re-enact 
those ordinances, and by giving the ordinances thus re-enacted a retroactive 
effect, so as in fact to render the former ordinances legal, with a new date. This 
was clearly an interference by the legislative, with the judicial, department of 
the government. Another ground upon which I hold the law of 7th February, 
1850, and the ordinance of 19th March, 1851, made under said law, to be in- 
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ter Memowrauirr valid, is, that they are retrospective, and relate to a time preceding the exis- 
Warmer. tence of the Legislature which authorized them. It is a general principle of 
constitutional law, that the law can only provide for the future. Const. U. 8., 

art. 1, sec. 9th ; Const. of La., 1845, art 109; Municipality No. Three v. Mi- 

choud, 6th An., 610. In the case of Michoud, Judge Preston, as the organ of 

the court, said: “It is true that the Council of the municipality, on the 29th 

December, 1846, revived the ordinances imposing taxes on rural as well as ur- 

ban property ; but laws can prescribe only for the future; they can have no 
retrospective operation. La. Code, art. 8. The revived ordinance could, there- 

fore, only operate on taxation for the year 1846 and subsequently. The power 

to levy and collect taxes, has ever been understood to operate prospectively, 

and never retrospectively, as contended. If the Council could legally tax for 

a year back, we see no reason to prevent them from doing so for any number 

of years. Such has never been the interpretation of the power to lay and col- 

lect taxes, either by the Legislature, or political corporations acting under its 
authority.” ] 

And of similar import is the language of Dwarris, an esteemed English 
writer: “It is, in the general, true, say the books, that no statute is to havea 
retrospect, beyond the time of its commencement ; for the rule and law of Par- 
liament is, that nova constitutio futuris formam, debit imponere, non prateritis, 
And not only is it the doctrine of the English law, that a statute is not to have 
a retrospective effect, but it is also founded on the principles of general juris- 
prudence. A retrospective statute would partake in its character of the mis- 
chiefs of an ex post facto law, as to all cases of crimes and penalties; and in 
matters relating to contracts or property, would violate every sound principle.” 
Dwarris on Statutes, 9th Law Library, chap. 11th. 

In the case at bar, if we look at the organization of the Legislature which 
passed the statute under review, the impossibility of a binding retrospective 
taxation becomes apparent. That Legislature was the third elected under the 
Constitution of 1845; and assembled and qualified for the first time on the 
third Monday of January, 1850. It was as incapable of fixing the objects and 
rate of taxation for 1849 as for 1859; nay more so, because the objects and rate 
of taxation for 1849 had already been determined by law, and the presumption 
was, that the taxes for that year had been already collected. With his tax re- 
ceipt in his pocket, was the citizen to be a second time harassed by exactions, 
created after he had paid hix quota of taxation ? 

I am also struck by the unfairness that inevitably results from such a mode 
of taxation, as this case presents. It is a tax on capital employed in com- 
merce ; a capital exposed to fluctuation beyond all other kinds of property. 

The assessment of the capital of a merchant at $20,000, in 1849, may have 

been in perfect conformity with the true condition of his affairs; yet nothing 

is more probable that the year 1851 may have found that same merchant a 

bankrupt. It seems inequitable and contrary to daily experience, to renew 

against this industrious and useful class, an obligation to pay, predicated on 

the condition of the commercial world, years back, without regard to the inter- 

vening events, and when it is admitted that the obligation could not have been 

legally enforced at the time to which it relates. ay 
r I am of opinion that there should be judgment for defendants. q 
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Gray v. LonsDALe. 


A receipt is not conclusive against the party signing it, but it is to be deemed prima facte evidence of 
the fact it asserts, and the intention it purports to express ; the burden is on the party who desires 
to contradict or escape from it, to make out a clear case of error or fraud. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Garnett Duncan, for plaintiff. 7. Hunton, for defendant. 

Srorrorp, J. I adopt the following opinion prepared by Mr. Chief Justice 
Slidell, during the session of this Court in May last : 

It may be conceded that the judgment paid by Gray was a liability of Zons- 
dale & Gray, and that under the agreement of dissolution, and the subsequent 
agreement of 1848, Lonsdale was bound to hold Gray harmless from this lia- 
bility. But the question remains whether the receipt of May, 1851, endorsed 
upon the agreement of 1848, is not an insuperable obstacle, as the evidence 
stands, to the plaintiff's recovery. Upon this point the case turned in the 
court below, and must turn here. 

The agreement of 1848 embodied a promise by Lonsdale to pay all outstand- 
ing liabilities of Lonsdale & Gray, and, therefore, comprehended the Sayre 
claim. We are authorized by the evidence to believe, with the District Judge, 
that the claim was known to both parties when the receipt was signed. When, 
therefore, in May, 1851, Gray signed on the back of this agreement, compre- 
hending this liability so known to both, the broad acknowledgment: “ this ob- 
ligation is this day satisfied by money, notes and obligations, which if paid, will 
be in full of the within,” how is he to escape from it? In one way only. By 
showing by satisfactory evidence that there was a mistake in the confection of 
the receipt. It is true, a receipt is not conclusive against the party signing it, 
but it is to be deemed prima facie evidence of the fact it asserts and the intention 
it purports to express ; the burden is on the party who desires to contradict or 
escape from it, to make out a clear case of error or fraud. This has not been 
done in the present case. The receipt is not contradicted, and the plaintiff’s case 
has, in reality, little to rest upon but a mere conjecture of oversight or forget- 
fulness, unsatisfactorily inferred from the fact that although the Sayre claim ex- 
isted, it had not yet ripened into judgment and been paid by Gray. 

Judg ment affirmed, costs of appeal to be paid by plaintiff. 

Lea, J. I concur in this opinion. 

Merrick, C. J. Iconcur in the opinion prepared by Chief Justice Slidell 
for these additional reasons, viz : 

Gray lived at Louisville, where the suit in chancery was pending against 
himself and Lonsdale; hence that suit, to which Gray was more immediately 
amenable, than Lonsdale must have been, in the contemplation of Gray when 
he entered into the compromise or agreement of December, 1848. At this time 
Lonsdale’s affairs must have been much embarrassed, or Gray. and the other 
creditors would not have consented to take twenty per centum on their claims. 

Now, in view of the facts that Lonsdale was so embarressed in his affairs, 
that he resided beyond the jurisdiction of the Court of Chancery which held 
immediate jurisdiction over Gray, and that the suit was still pending against 
him at the date of his receipt, I am led'to conclude that Gray, by the compre- 
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hensive language of his acquittance, intended to take upon himself the risk of 
the litigation in chancery, and to discharge Lonsdale from all iiability on account 
of the agreement of December, 1848. 

I think, therefore, the judgment should be affirmed. 

Voornis, J., dissenting. (Bucnanan, J., concurring in the dissenting 
Opinion.) On the 17th January, 1847, plaintiff sold to defendant all his inter- 
ést in the assets of their partnership for the price of $9000, $2500 of which 
were paid in cash, and the residue was made payable on terms of credit. The 
defendant also assumed all the liabilities of the firm, which existed at its disso- 
lution, to take place on the 14th of March following. Subsequently, on the 18th 
December, 1848, the parties signed another instrument, in which, after setting 
forth the previous agreement, it recites: ‘“‘and whereas, said Lonsdale has not 
performed said agreement, but said Gray has paid or become bound to pay the 
following sums, to-wit: to H. Ames & Co. (by compromise) $235 40; Curtis 
& Pyrena Wood's draft, $991 09; W. P. Holloway & Co., draft for H. Parish, 
for $1270 54; Stark, Day, Stauffer & Oo., account of $294 81; fee bills, 
costs, &c., in a suit of Swigert v. Lonsdale & Gray, $57 82; also $288 50, 
lost and paid by having to discount Thomas Brown’s draft to secure prompt 
payment of the balance ; and whereas said Gray has been sued by Blame & 
Tompkins, upon a claim against Lonsdale & Gray for $1496 36: Now, if the 
said Lonsdale shall well and truly pay the said Gray, the said sums of money 
which the said Gray has paid, and assumed to pay, with interest and costs that 
may accrue thereon, as above specified, on account of the firm of Lonsdale & 
Gray, within twelve months from the date hereof, and shall also pay and sat- 
isfy, from time to time, as the same may arise and be established, all claims 
and demands that may hereafter appear against said firm of Lonsdale & Gray, 
and save said Gray harmless therefrom ; then, said Gray, in consideration that 
the creditors of said Lonsdale have agreed to accept from him twenty per cen 
tum upon his individual debts, and grant him indulgence for the payment 
thereof, binds himself to surrender and give up to said Lonsdale, said accep- 
tances, amounting to $6500, and: receive in lieu thereof, his four notes for 
twenty per centum upon the amount of said claim of $6500, payable, &c.” This 
sum of $6500 formed part of the price of the assets, payable by defendant, on 
terms of credit. The following receipts are endorsed on the last mentioned 
agreement, viz: 

“ Received, New Orleans, February 11th, 1850, from Henry. 7. Lonsdale, 
five hundred and eighty seven dollars 53-100—being for H. Ames & Co.'s debt, 
$235 40, for fee bill $57 82, and Stark, Day, Stauffer & Co., $294 31. 

; “GEO. E. H. GRAY.” 


“ This obligation is this day satisfied by money, and notes, and obligations, 
which, if paid, will be in full of the within. 
“* New Orleans, May Ist, 1851. 
“GEO. E. H. GRAY.” 


In the year 1846 the firm of McKee & Swigert filed a bill in the Louisville 
Chancery Court, against R. A. Overton and others, on which certain bagging, 
rope and hemp, were attached and replevied by Lonsdale & Gray, on 9th day 
of October, 1846, on giving bond and security. McKee & Swigert then filed 
an amended bill, making Lonsdale & Gray defendants in the suit, in which Da- 
vid L. Sayre intervened and claimed the ownership of the property. On.the 
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21st May, 1852, the court decreed that Sayre recover of Lonsdale & Gray, the 
sum of $713, and bis costs expended on the cross bill, An execution was 
issued on this judgment, and satisfied on the 12th September, 1852, by the 
plaintiff, Gray, the principal, interest and cost of which amount to the sum of 
$763 11. 

The plaintiff sues for the recovery of this amount. The defendant, in his 
answer, admits the contract of the 17th February, 1847, but says that it was 
novated by the one of the 13th December, 1848. After setting forth the re- 
ceipts thereon endorsed, he avers “that the notes and obligations referred to 
in said endorsment were duly paid to said Gray, or if not paid that said Gray 
had not used due and legal dilligence to collect the same; that the firm of 
Lonsdale & Gray were never indebted to David L. Sayre; that the judgment 
in the petition referred.to and set forth, is not in any manner binding upon the 
defendant ; that at the time the said cross bill and demand of the said Sayre 
was filed, to-wit, in February, 1848, defendant and said Gray had ceased to be 
partners, their partnership having been previously dissolved ; that the defen- 
dant never signed the replevin bond mentioned in this petition; and that this 
defendant was never cited to answer the cross bill filed by said Sayre, and 
never authorized any one to appear and answer said cross bill for him, &c.” 

It is obvious that this answer is repugnant to the inference sought to be 
drawn from the plaintiff's receipts, which were evidently intended to apply 
only to the debts specified in the contract of the 13th December, 1848. The 
receipt of the 1st May, 1851, clearly refers to the one given only two days 
before, as follows : 

“Received, New Orleans, 29th April, 1851, from H. 7. Lonsdale, eighteen 
hundred and twenty-one 36-100 dollars in cash, his note at one year after 
date, for one thousand and thirty-three 90-100 dollars, and an obligation to 
pay Holloway’s draft in favor of R. Parish, for $1270 54-100, which when 
paid, will be in full of all claims to date, and all demands. 

GEO. E. H. GRAY” 

It is evident that this receipt was intended to apply only to the debts of the 
partnership, for which the plaintiff had then become liable. This is made more 
apparent, from the fact that both amounts nearly correspond. The receipt of 
the Ist May, 1851, must be construed as applicable to the extinguishment of 
the obligation contracted by the defendant, to pay the plaintiff twenty per 
centum on the sum of $6500, the price due by him on the sale of the assets of 
the partnership. 

Indeed this may be considered as the only stipulation contained in the 
agreement of 1848, i. e., to discharge Lonsdale from the payment of the whole 
amount of the $6500; the other matters contained in the contract, as recitals, 
and inducement, were clearly not intended to affect the previous obligations 
contracted by the defendant to pay all the debts or liabilities of the partner- 
ship. Itis true, the stipulation of the defendant is reiterated, that “ he shall 
pay and satisfy from time to time, as the same may arise and be established, 
all claims and demands that may hereafter appear against said firm of Lonsdale 
& Gray, and save said Gray harmless therefrom ;” but it is clear that this 
added nothing to his former obligations, nor did it operate any change in them. 
The reiterated promise to perform them, as he was already bound to do, cer- 
tainly did not create any new obligations. Hence it is clear that the defendant 
must be held liable to the plaintiff for the amount of the Sayre claim, unless it 
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be shown that he has paid the same either to the creditor or to the plaintiff. 
How can it be said that he has done so, when he denies expressly that any 
such obligation or debt ever existed against the partnership? Such denial: 
must necessarily repel any inference that the Sayre claim was included in the 
alleged settlement between the parties. Indeed, how could it be said to be in- 
cluded in their settlement, when it was not then established? The liability of 
the firm of Lonsdale & Gray, for the claim of Sayre, is denied by the defen- 
dant, as we have seen; but, under the agreement of 1848, it is clear that the 
defendant acknowledges the pendency of the suit by his assumpsit to reimburse 
to the plaintiff the sum of $57 82, stated to be “for fee bills, costs, &c., in a 
suit of Swigert v. Lonsdale & Gray.” 
I, therefore, think that the judgment ought to be reversed. 





Jean Cuatarp v. Toe Crry or New Oreans. 


It would be a prudent and proper practice in cases affecting the public health or convenience, or 
the enforcement of police regulations generally, that applicants for writs of injunction should be 
required, before the writ is granted, to establish contradictorily, at least a prima facie necessity 
for the protection of the writ. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Z. Latour, for plaintiff and appellant. J. Livingston, for defendant. 

Lea, J. The plaintiff in this case has succeeded in accomplishing the object 
for which the injunction was obtained. As lessee of the St. Mary’s market, 
he has been permitted, under the cover of the writ issued herein, to enjoy 
without interruption, the revenues arising from the rent of the fruit stalls situ- 
ated on the side walks at each end of the market, in violation of a city ordi- 
nance ordering their removal, which was passed several months before his 
rights as lessee were acquired. In the meantime, the public have been sub- 
jected, for nearly a year, to the inconvenience which it was the object of the 
ordinance to remove. 

After the injunction had been obtained, a rule was taken by the defendant, 
to show cause why it should not be set aside and dissolved, on the grounds: 
1st. That no cause sufficient in law was set forth in the petition to justify the 
order granting the writ; and, 2d, That the amount of the bond was insuf- 
ficient, and the surety on the bond not good and solvent. The order of court 
upon which the writ was based, required a bond with good and solvent secu- 
rity, in the sum of $1,000. A bond for one-half of this sum was furnished, 
and thereupon the writ was issued. On the trial of the rule, no evidence was 
offered to prove that the surety on the bond was good even for this amount, 
The.rule was made absolute, and the injunction dissolved. From this judg- 
ment, the plaintiff has taken a suspensive appeal. . 

It is unnecessary to inquire into the merits of that portion of the rule which 
may be considered in the nature of an exception. Upon the other grounds set 
forth in the rule, it is evident that there is no error in the judgment appealed 
from. 

We think it would be a prudent and proper practice, in cases affecting the 
public health or convenience, or the enforcement of police regulations gene- 
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rally, that applicants for writs of injunction should be required, before the writ 
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protection of the writ. 
Judgment affirmed, with costs. 





J. Corntne & Co v. Jonn H. Exwiorr et als. 


Plaintiffs were holders of two drafts accepted by Lowe & Pattison, who enjoined plaintiffs from 
selling the acceptances. The injunction was dissolved, and plaintiffs sought to make the sureties 
on the injunction bonds liable. It was in evidence, that the plaintiffs instituted suit upon the 
drafts and recovered fudgment for the amount thereof, against Lowe & Pattison. One of the 
parties, W. 7. Pattison, made a cession of his property to his creditors, on January 5th, 1858. 
It was proved that at the time of the issuing of the injunction a sale of the paper held by the 
plaintiffs might have been made and would have been made ata discount of 2}¢ per cent. per 
month if the injunction had not restrained the sale of it. Held: That the amount recoverable 
upon the obligation less the discount of 23¢ per month, is the sum of which the plaintiffs have been 
deprived by the issuing of this injunction. 4 

There was,no evidence to show that the other parties were insolvent, or that the drafts have hecome 
worthless in consequence of the injunction. Held : That as the obligation in this case does net 
arise from a quasi offence, it is clear that in the assessment of damages, the law leaves no discre- 


tion to the Judge, who must be governed by the rules laid down in the Civil Code. Art. 1928, . 


Voorntes, J., with whom concurred BucuaNaX, J., dissenting. 

The Act of 1881, authorizes the Court, upon the dissolution of injunctions to condemn the plaintiffs 
and surety jointly and severally to pay 10 per cent. interest on the amount of the judgment en- 
joined, and not more than 20 per cent. as damages, unless damages to a greater amount be proved. 
Held: It is true this applies to cases where judgments are enjoined, but it can hardly be con- 
tended that other cases are entitled to be placed on a more favorable footing, and I am unable, 
to conceive with the Judge @ quo, that the sureties on the injunction bonds, should be held liable 
for the amount of the drafts, as the measure of damages. Vooguizs, J., with whom concurred 
Bucuanan, J., dissenting. 

Judicial sureties cannot (except in cases specially provided for) claim the benefit of a discussion of 
the principal debtor, before recourse is had againstthem. C. C. 3088, 3085; 2 An. 830. 

A party is entitled to be placed in the condition in which he would have been, had no injunction 
been issued. , 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Benjamin, Bradford & Finney, for plaintiffs. Goold & Stansbury, and 
Moise & W. M. Randolph, for defendants and appellants. 
The following reasons for his judgment were given by 


Lea, J. The plaintiffs were holders of two drafts of exchange, accepted 
by Lowe & Pattison, of this city, one drawn by H. H. Nunnally & Co., to 
the order of and endorsed by A. Pattison for $3,500, dated at Yazoo City, 
Mississippi, on the 20th. December, 1850, and payable twelve months after 
date, and the other drawn by James EF. Woods, to the order of and endorsed 
by France A. Woods, for $4,500, dated at Brulé Larding, parish of West 
Baton Rouge, on the 24th February, 1851, payable twelve months after date. 
The plaintiffs had made an arrangement for the sale of these drafts at the rate of 
24 per cent. discount, per month, when, on or about the 4th of November, 
1851, the acceptors, Lowe & Pattison, applied for and obtained an injunction 
restraining the plaintiffs from selling or negotiating said drafts, thereby pre- 
venting the sale of them as above stated. e injunction suit was prosecuted 
in due course of law, and after trial had, the injunction was dissolved. In the 
the meantime, however, the acceptors failed, and one of the firm, W. H. Pat- 
tison, made a surrender of his property under the insolvent laws. This suit is 
brought by the holders of the drafts above mentioned, against the sureties on 
the injunction bond, to recover the amount of the two bills of exchange, the 
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holders tendering to the defendant on such payment being made, a subroga- 
tion of all the petitioners’ rights in and to said bills. The defendants sever. in 
their answers, but substantially adopt the same defence; i. e. they deny that 
the plaintiffs have exhausted their recourse or remedies against the other par- 
ties to the drafts, or that they have shown their inability to realize their debt 
out of the property of the drawers and endorsers; they deny the validity of 
the judgment dissolving the injunction, and aver that it was void for want of 
proper parties; they further deny that Lowe & Pattison were in good credit 
at the time of the issuing of the injunction, or that the paper could have been 
sold as represented ; they deny that the injunction was wrongfully issued. 

I consider it sufficiently proved that at the time of the issuing of the injune- 
tion, a sale of the paper held by the plaintiff might have been made and would 
have been made at a discount of 2} per cent. per month, if the injunction had 
not restrained the sale of it. The amount recoverable upon the obligation less 
the discount of 24 per month is the sum of which the plaintiffs have been de- 
prived by the issuing of the injunction. 

The plea of discussion may be disposed of by observing that the defendants 
are judicial sureties, and as such cannot (except in cases specially provided 
for) claim the benefit of a discussion of the property of the principal debtor 
before recourse is had against them. See C. C. 3038, 8035; see also 2 An, 
830. If the injunction issued wrongfully, it was incumbent upon the defend- 
ants to establish the fact, it being a matter of defence. As respects the va- 
lidity of the judgment, it is not pretended that it was not obtained contradic- 
torily with at least one of the parties bound in solido, and as such would be 
binding on the suretics. In the case of Henrick v. Conant, 4th An., 276, no 
judgment was obtained against the solvent partner, and it was held that no 
confession of judgment made by an insolvent after a cession of his property 
could affect the property ceded, and as the sequestration bond was for the re- 
storation of the articles sequestered, the surety was held not liable. I do not 
perceive the applicability of such a decision to the case at bar. 

The only real question to be determined is, what is the proper measure of 
damages? The case of Segond v. Ramy, 8d An. 126, has reference merely to 
the construction of the Act of 1831, concerning injunctions. Moreover, there 
was no evidence that the plaintiff suffered any loss by the insolvency of the 
judgment debtor; had it been proved that the judgment debtor had absconded 
or left the State, or become insolvent, the judgment might have been differ- 
ent. In Hutchinson's case, 3d An. 548, no question was presented having ref- 
erence to the depreciation of the notes withheld ; the court considered the dam- 
ages excessive and illegal; but in that case the plaintiff claimed the notes to- 
gether with damages, incident to their detention; indeed, the court may be 
considered as intimating that had the jury not awarded the return of the notes 
to the plaintiff, the verdict would not have been disturbed. 

In the case at bar, the plaintiff's right of property in the notes, was inter- 
fered with by the plaintiff in the injunction suit at a time when they might 
have realized a certain amount of money for them. ‘The acceptors having 
since become insolvent, the plaintiffs are now told that the other parties to the 
notes not resident within the jurisdiction of the court are good and solvent; 
some of these parties reside out of the State, some within the State but 
out of the jurisdiction of this court. It is the opinion of one of the witnesses, 
W. H. Pattison, that the other parties to these notes are solvent. To this, it 
may be urged that the solvency or insolvency of persons residing abroad, is, as 
a general rule, altogether conjectural. Certainly no evidence has been intro- 
duced which would, in my opinion, justify the assurance that the plaintiffs, if 
left exclusively to their recourse against the other parties to the bills, would 
ever receive even a part of their debt. Be this as it may, the offer made b 
the plaintiffs is altogether equitable: if the bills are good, take them; and if 
not, do not throw upon us the additional trouble and expense of useless liti- 
gation. I do not wish to be understood as deciding that every interference 
with the right of property can be treated as a conversion, but certainly there 
are cases where the court is without any other means of arriving at a just esti- 
mate of damages than by considering the wrong complained of, as such. The 
pomp are entitled to be placed in the condition in which they would have been, 

injunction been issued. It is not certain that they will ever collects 
dollar upon the obligations now in their hand. It would, however, be unjust 
to allow the plaintiff to receive the price which they would have obtained for the 
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bills and to retain them also. The only means of doing justice between the par- 
ties is to give the plaintiffs the value of the notes at the time of the issuing of 
the injunction, and to subrogate the defendants to the plaintiffs’ right therein 
upon paying the value. The plaintiffs’ counsel contends that the measure of this 
value isthe amount expressed upon their face. It is hardly consistent with 
their own offer to sell them at 24 per cent. discount per month. In the case 
of the Draining Company v. Lizardi, 2d An., there was an actual conversion, the 
court considering that but for the conversion, the bond might have been made 
available for their actual value. In the case of Just v. Wright, 8th Rob., the 
plaintiff was prevented from collecting his debt, having attached property suf- 
ficient to pay it. In the case at bar, the acceptors became insolvent before the 
maturity of one of the notes, and it is questionable whether in the ordinary 
course of their business, they could have paid either of them. The evidence in 
this case furnishes a fixed and certain measure of damages, and I do not con- 
sider that the liability of the sureties should be extended so as to make them 
the guarantors of the solvency of the parties to the drafts. 


Merrick, C. J. This opinion, prepared by Chief Justice Slidell, before 
the adjournment of the court in June last, is now adopted as the opinion of 
the majority of the court. 

Stet, C. J. The reasons given by the learned Judge of the District 
Court amply supports the judgment rendered. As no amendment of the judg- 
ment has been asked by the appellees, it is unecessary to enquire whether 
the Court below might not have gone farther, as claimed in argument by the 
appellees, and taken the face of the bills as the measure of damages. 

Judgment affirmed with costs. 

Vooruizs, J. (Dissenting.) The obligation of the defendants is that of 
suretyship, “ to secure the payment of such damages as may have been sus- 
tained in case it should be decided that the injunction had been wrongfully ob- 
tained ” by Lowe & Pattison. C. P. 304. Itappears that the plaintiffs were 
‘holders of two drafts, accepted by Lowe & Pattison, one drawn by H. A. Nun- 
nally & Co., to the order of and endorsed by A. Pattison, Jr., for $8,500, 
dated 20th Dec, 1850, and payable twelve months after date, and the other 
drawn by James E. Woods, to the order of and endorsed by Frances A. Woods, 
for $4,500, dated West Baton Rouge, 24th February, 1851, and payable twelve 
months after date; this draft appears to have been secured by mortgage. 
The drawers of the other draft resided out of the State. Lowe & Pattison 
sued out an injunction against the plaintiffs, alleging that the latter had ob- 
tained these drafts from W. B. Partee & Co., who were insolvent, for the 
purpose of giving them an undue preference over the other creditors, and that 
they were themselves creditors to a large amount? The injunction was dis- 
solved, and the plaintiffs now seek to make the sureties on the injunction bonds 
liable. 

The Act of 1831, authorizes the court, upon tae dissolution of injunctions, 
to condemn the plaintiff and surety jointly and severally, to pay ten per cent. 
interest on the amount of the judgment enjoined, and not more than twenty 
per cent. as damages, unless damages to a greater amount be proved. 8 An. 
127. It is true that this applies to cases where judgments are enjoined, but it 
can hardly be contended that the other cases are entitled to be placed on a 
more favorable footing. I am unable to concur with the Judge @ quo, that the 
sureties in the injunction bonds should be held liable for the amount of the drafts, 
as the measure of damages. It is in evidence that the plaintiffs instituted suit upon 
the drafts, and recovered judgment for the. amount thereof against Lowe & Pat- 
tison. One of the parties, W. H. Pattison, made a cession of his property to 

















































































his creditors, on the 5th of January, 1853. There is no evidence before us 
which shows that the other parties are insolvent, or that the drafts have be- 
come worthless, in consequence of the injunction. In the case of Hutchinson 
v. Sparks, 8 An. 648, the court held, that “withholding from the defendant 
the evidences of debt upon which he desired to raise money, should not induce 
a more rigorous measure of damages than withholding a like sum of money; 
and in such acase, the measure of damages would be interest.” ©. C, 1928, 
1929. On the hypothesis that the solvency of the drawers and endorsers to 
the drafts stood unaffected by the injunction, it would be difficult to draw any 
distinction, in principle, between the present and that case. There Sparis had 
actual possession of the notes, which he withheld from Hutchinson, who was, 
thereby, prevented from raising money to prosecute his business successfully. 
Here it is complained that the plaintiffs had made an arrangement for the sale 
of the drafts, at the rate of 24 per cent. discount per month, when they 
were prevented from effecting the same in consequence of the injunction, and 
in the meantime, the acceptors failed, and one of them, W. H. Pattison, made 
a surrender of his property under the insolvent laws. As the obligation, in 
this case, does not arise from a quasi-offence, it is clear that in the assessment 
of damages, the law leaves no discretion to the Judge, who must be governed 
by the rules laid down in the Civil Code, Art. 1928. 

Iam, therefore, of opinion that there should be a judgment of non‘suit 
against the plaintiffs with costs in both courts. 

Mr. Justice Bucuanan, concurring. 


ee ee 


Micuae. Carvin v. Toos. C. Bates & Co. 


Plaintiff obtained a judgment against 7. C. Bates & Co. The pleadings nowhere disclosed the in- 
dividual names of the partners. The N. 0., 0. and G. W. R. R. Co. were garnisheed by him and 
asked whether anything was due by the Company to defendants, Thos. 0. Bates & Co,, or to 
Thos. C. Bates ani —— Benson. The R. R. Company answered in the negative. Plaintiff at- 
tempted to contradict them. The evidence showed that the R. R. Company owed at the time of 
the service of the interrogatories, a firm styled Bates, Benson & Co., more than the amount of 
plaintlff’s claims v. Thos. C. Bates & Co.; but that Bates, Benson & Co. were a distinct firm, 
composed in part of different members, and doing a distinct business from Thos. C0. Bates & Co., 
and that 7’hos C. Bates and , William B. Benson belonged to both firms. There was no evidence 
that either firm had liquidated its affairs, or that there was any collusion to defeat the plaintiff’s 
demand. ' 

Hela: That the debt due by the R. BR. Company to Bates, Benson & Co. wasa particular asset of that 
firm, and that as such it could not be taken in execution for the debt of an individual member of 
the firm; ner could the supposed interest of an individwal member of the firm in this particular 
asset of the partnership, be seized under 7. fu. to satisfy his individual debt. No more could the 
supposed interest of Bates and Benson in this asset belonging to Bates, Benson & Co., be seized 
to satisfy the debt of 7. C. Bates @ Co. If it could not be thus seized in execution, it could not be 

thus attached. 


PPEAL from the Fifth District Court of New Orleans. D, Augustin, J. 
Michel & Gilmore, for plaintiff. 

M. M. Cohen and Holt, for N. O., O. and G. W. R. R.Co., garnishee and ap- 
pellant : 


Partnership property must be applied to the payment of partnership debts, in 
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to those of the individual partners.” CC. C., 2794; 12 L., 870; 18 L., 
979; 2 R., 453; 11 R., 180; 2 A., 87 and 810; 8 A., 189 and 319. 


Srorrorpv J. The New Orleans, Opelousas and Great Western Railroad 
Company has appealed from a judgment condemning the Company, as garnishee, 
to pay to the plaintiff the amount of his judgment against T. C. Bates & Co. 

The plaintiff sought and procured his judgment against the firm of T. C. 
Bates & Co., in its social name, and the pleadings nowhere disclose the individu- 
al names of the partners. 

The Railroad Company cited in garnishment was asked, whether anything was 
due by the Company to “defendants, Phos. C0. Bates & Co., or to Thos. C. Bates 
and —— Benson?” 

The Vice President of the Company, on its behalf, answered all of the plain- 
tiff’s interrogatories in the negative. 

The plaintiff sought to contradict these answers, and the question now is, has 
he succeeded in doing so ? 

The evidence is clear that the Company, at the date of the service of the in- 
terrogatories, owed a firm styled Bates, Benson & Co. more than the amount of 
the plaintiff’s claim against T. C. Bates & Co. 

But the evidence is equally clear that Bates, Benson & Co. were a distinct 
firm, composed in part of different members, and doing a distinct business from 
T. C. Bates & Oo., although Thomas C. Bates and William B. Benson be- 
longed to both firms. 

There is no evidence that either firm had liquidated its affairs, or that there 
was any collusion to defeat the plaintiff’s demand. 

The debt due by the Railroad Company to Bates, Benson & Co. was a particu- 
lar asset of that firm. 

As such, it could not be taken in execution for the debt of an individual mem- 
ber of that firm, nor could the supposed interest of an individual member of 
the firm in this particular asset of the partnership, be seized under fi. fa. to sat- 
isfy his individual debt. Smith v. McMeeken, 3 An., 319; Bank of Tennessee v. 
McKeaze, 11 Rob. 186. No more could the supposed interest of Bates and 
Benson in this asset belonging to Bates, Benson & Co., be seized to satisfy the 
debt of T. C. Bates & Co. 

If it could not’ be thus seized in execution, it could not be thus attached. 
Alexander v. Burns, 6 An., 704. 

The answers of the garnishee have not, then, been successfully impeached, and 
the judgment must be reversed. 

It is therefore ordered, that the judgment rendered in this case against the 
New Orleans, Opeloosas and Great Western Railroad Company, cited in gar- 
nishment, be avoided and reversed; and it is further ordered and decreed, that 
there be judgment in favor of the said Company, with costs in both courts. 


Carwin 
Bares. 
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Succession or Jonn Dvucxker. 


It is well settled, both by the Civil and Common Law, that a judgment gives rise to an action to en- 
force it. Whenever this action is brought, it is subject to the law of the forum, and the prescrip- 
tion of the forum alone will bar such action. 

Any payment of a debt made by one who administers an estate both as Tutor and Curator, inter- 
rupts prescription of the debt, whether the payment be made in one capacity or the other. . 

A statute of Mississippi provides, that “judgment in any court of record of this State shall not be 
revived by scire facias; nor shall any action of debt be instituted thereon after the ewpiration of 
seven years newt after the date of such judgment,” etc. Voorutss, J., and BucHanan, J., (dissenting,) 
were of opinion that, under this statute, a judgment that could not be enforced in Mississippi, 
could not be enforced in this State. “ An action to enforce the payment of a judgment is undoubt- 
edly the remedy given to the creditor by the law of the forum, but the faith, credit and effect to 
be given to such judgment must be considered as pertaining to or inherent to the right.” 


PPEAL from the District Court of Concordia, Farrar, J. 
Sage, for York. Farrar and Clark, for opponents. Siacey, for absent 
heirs. 

Merrick, ©. J. A majority of the court are of the opinion that the judgment of 
the lower court should not be disturbed, except so far as to amend the same by 
rejecting the payment of $2000 alleged to have been made to the Planters’ 
Bank. 

The principal contest has arisen out of the construction of the statute of 
Mississippi, which declares that no action of debt shall be instituted on a judg- 
ment after the expiration of seven yéars after the date of suid judgment. It is 
contended in this court, on the one hand, that this statute bars the right, and 
consequently can be invoked everywhere; on the other hand, that it is but a 
statute of limitations, and bars the remedy only. We think the latter opinion is 
so well established by authority, in which our own courts and the Court of the 
United States coneur, that it ought not to be disturbed by us. It is well settled, 
both by the Civil and the Common Law, that a judgment gives rise to an action 
to enforce it. Whenever this action is brought, it is subject to the law of the 
forum, and the prescription of the forum alone will bar such action. 3 Zacharie, 
p. 378, No. 769: Des effets de la chose jugée; 2 Savigny, 246-248; 13 Peters’ R., 
324, 328; McElmoyle v. Cohen, 7 N.S... 108; Union Cotton Co. v. Lobdell, 8 
An., 220; Lacoste v. Benton, 7 An., 600; Bacon v. Dahigreen, 7 An., 272; Tay- 
dor & Hadden v. Joor. 

It appears that Gen. Sparrow administered the estate, in his capacity both of 
‘tutor and curator. Many of his vouchers state that the money was received of 
him as tutor, others that it was received of him as tutor and curator, and others 
as curator only. Ashe had the capacity to administer the estate in both capaci- 
cities, a majority of the court think that any payment made by him on account of 
the estate interrupted prescription, and that the payment by him of the notes 
held by the Bank of the United States had the effect of interrupting prescrip- 
tion upon them. 

We have been unable to discover any evidence of the payment of the $2000 to — 
the Planters, Bank, and we are unanimously of the opinion that the judgment 
must be amended in this particular, as prayed for. 

It is therefore ordered, adjudged and decreed by the court, that the judgment 
of the lower court be so amended as to direct and order that H. D. Mandeville, 
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John W. Walworth and the Montgomery trustees of the Planters’ Bank of Missis- ee -—~4 aad 


sippi be placed upon said tableau of distribution for their judgment of $3199 74, 
with 8 per cent. interest thereon per annum, from the 6th day of December, 
1836, until paid, payable in the money of said Planters’ Bank; and it is further 
ordered, adjudged and decreed, that the judgment of the lower court be, in all 
other respects, affirmed; and it is farther ordered, that the cost of this appeal 
be divided equally between and paid by the succession of John Ducker, Horatio 
B. Pennock, 8S. W. Oakey and Maria Boulden. 

Vooruies, J., with whom concurred Bucuanay, J., dissenting. In September, 
1837, John Ducker’s succession was opened in Jefferson county, State of Missis- 
sippi, the place of his domicil, and Thomas A. Compton was appointed the ad- 
ministrator. The creditors were duly notified to present their claims within 
eighteen months, in accordance with the statute of that State. On the 28th Oc- 
tober, 1844, the administrator filed his final account of administration, showing a 
balance of $3860 61 after the payment of the debts, which amount was homolo- 
gated by the Probate Court. 

The deceased also left a considerable estate in Louisiana, on which letters of 
administration were granted to Edward Sparrow by the Probate Court of the 
parish of Concordia, about the same time that the Mississippi estate was 
opened. 

The record shows that Sparrow's first account of administration was filed on 
the Ist May, 1845, and the second, with a statement or list of claims against the 
estate, purporting to be a tableau of distribution, on the 11th May, 1849. This 
account, showing the receipt of funds to the amount of $58,281 42, and disburse- 
ments to that of $18,288 79, leaving a balance of $39,992 63, alleged to be for 
distribution among the ordinary creditors, has given rise to various oppositions. 
H. B. Pennock, 8. W. Oakey and Maria Boulden filed an opposition, as creditors, 
against all the claims therein set forth, but afterwards withdrew the same, except 
as to those set up by the Bank of the United States, as follows, viz : 

1. Twelve thousand and four dollars, besides interest, amount of judgment 
rendered in Mississippi on the 16th June, 1836, against John Ducker, in favor of 
said Bank. 

2. Twelve thousand five hundred and twenty dollars, besides interest, amount 
of judgment also rendered in Mississippi, on the 16th June, 1836, against John 
Ducker, in favor of the Planters’ Bank of Mississippi, and by the latter trans- 
ferred to the Bank of the United States. 

3. Thirteen thousand two hundred and thirty-two dollars and forty one cents , 
as transferrees of two promissory notes signed by John Ducker, on the 2d May, 
1837, to the order of and endorsed by George Overaker and Farnsworth, and by 
the latter to the Planters’ Bank of Mississippi, their transferrors, one for the 
sum of $6421 44, payable eleven months after date, and the other for the sum 
of 6810 97, payable nineteen months after date. On the 26th April, 1839, Ed- 
ward Sparrow, as tutor of the minor, Sarah Ducker, paid on each of these notes 
the sam of $2692 84, which is endorsed thereon. 

On the 6th May, 1850, the trustees of the Bank of the United States also 
filed an opposition to this account, complaining: 1. That 8 per cent. interest, to 
which they were entitled under the law of Mississippi, had not been allowed on 
said notes, which were, besides, improperly classed -with the privilege to be paid 
in the notes of said Planters’ Bank. 2. That the judgment debt of $12,520, 
which they held as transferrees of said Planters’ Bank, was also improperly 
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4 or classed with the like privilege of being paid in the notes of aaid Bank. 3. That 





their judgment debt of $12,004 was improperly rejected. 

The District Court sustained the opposition of the Bank of the United States, 
and also decreed an amendment of the tableau by classing the trustees of the 
Planters’ Bank of Mississippi as creditors for the sum of $3199 74, with 8 per 
cent. interest from the 8d of December, 1836, until paid, subject to a credit of 
$2000, paid on the 6th March, 1839, and with privilege to the estate to pay the 
residue in the notes of said Bank. 

H. W. Pennock, S. W. Oakey, Maria Boulden and the Planters’ Bank are ap- 
pellants from said judgment. 

The appellees’ prayer for an amendment of the judgment appealed from, in 
their favor, has been waived by them, and, 1 understand, the judgment acquiesced 
in by the curator. But it is clear that the rights of the appellants, Pennock, 
Oakey ard Boulden, cannot be affected by this understanding ; consequently, the 
case must be considered without reference to it. 

It is contended by these appellants that the appellees’ demand is barred by 
the statutes of Mississippi, one of which provides: “ All claims against the estates 
of deceased persons shall be presented to the executor, administrator or collector 
within eighteen months after the publication of notice for that purpose by such 
executor, administrator, etc., and not after; and all claims not presented within 
the time aforesaid shall be forever barred, and the estate of the testator or intes- 
tate shall be thereafter discharged from the payment of such claim or claims,” 
etc., ete. 

This statute has been held by the highest tribunal of Mississippi to be merely 
a statute of limitations, a bar to the remedy. It is true our predecessors, in the 
case of Harrison v. Stacy,6 R. R., 15, held otherwise ; but this was previous to 
the ruling of the Mississippi court, whose decisions must be viewed as the cor- 
rect exposition of its own statutes. 5 Smedes & Marshall’s Rep., 661; 7 Ibid, 
441; 10 Wheat, 160. 

The other statute declares: “ Judgments in any court of record of this State 
shall not be revived by scire facias; nor shall any action of debt be instituted 
thereon after the expiration of seven years next after the date of such judgment, 
etc.” Under this statute, it is clear that not only the remedy, but the right of 
the appellees to the jadgments in question, would be extinct in Mississippi, as no’ 
action of debt could be instituted thereon. The question, then, recurs, are they 
entitled to any more force and effect in this State? The negative seems to have 
been the doctrine recognized by our predecessors in the case of the Succession 
of Tilghman, 7 R. R., 391, which is directly in point. 

In the case of Hampton v. McConnel, Chief Justice Marshall said: “ This is 
precisely the same case as that of Mills v. Dugué. The court cannot distinguish 
the two cases. The doctrine then held was, that the judgment of a court should 
have the same credit, validity and effect, in every other court of the United States, 
which it had in the State where it was pronounced, and that whatever pleas 
would be good to a suit thereon in such State, could be pleaded in any other 
court in the United States.” The distinction between the right and the remedy 
is too well settled and understood to need any illustration. An action to enforce 
the payment of a judgment is undoubtedly the remedy given to the creditor by 
the law of the forum, but the faith, credit and effect to be given to such judg- 
ment must be considered as pertaining to or inherent to the right. 18 Peters, 824. 
But it has been urged by the appellees, that their claims were presented to 
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and duly acknowledged by the curator. There is no evidence in the record Svucomssion or 


which shows that the $12,004 judgment was ever presented to the administrator 
in Mississippi. 

The testimony of Joseph L. Roberis shows, that he acted as the agent of the 
appellees, and, as such, presented a transcript of this judgment, together with 
that of another, to Sparrow, the curator, in the fall of 1842 or spring of 1848 ; 
that the presentation was subsequently acknowledged on the envelope of one of 
them in the handwriting of General Sparrow. These envelopes were in his 
(witness’s) office, but could not be found. 

Mr. Clark testified, that at the time he filed the opposition for the appellees, 
the transcript was placed in his hands by Roberts; “it then had an envelope, 
which contained a writing to this effect: ‘Presented 12th April, 1844, in the 
handwriting of and signed by Sparrow, as curator.” It was his impression that 
he had filed it with the opposition. 

Ferguson testified, that when he handed the record to Mr. Clark, as attorney, 
“it had written upon it the acknowledgment of Sparrow, curator or tutor, written 
in Sparrow's handwriting, and signed by him, as curator or tutor. He was struck 
with the fact that the acknowledgment of Sparrow was on the envelope, instead 
of on the document itself.” General Sparrow testified that he had no recollec- 
tion of the presentation of the claim previous to the filing of the tableau on the 
19th May, 1849. 

This, in my opinion, did not amount to a sufficient acknowledgment to inter- 
rupt prescription. It is requisite that the creditor should present his claim, if 
liquidated, to the administrator or curator, who is thereupon authorized to write 
on the evidence of the same, a declaration that he has no objection to its pay- 
ment, or any other words amounting to an acknowledgment sufficient to author- 
ize the Judge to order it to be ranked among the acknowledged debts of the 
succession. C. P., 985; 12 R. R., 508. 

As regards the other judgment, there is no proof of its acknowledgment, ex- 
cept the following endorsement on the transcript: “ Presented, 1st January, 1841, 
Edward Sparrow, tutor, etc.” I consider this insufficient to bind the succession, 
or to interrupt prescription. 

I hold the two promissory notes given by the deceased on the 2d May, 1837, 
to be extinguished by prescription. C. C., 8505, 8506. The partial payment 
endorsed on each of these notes, in April, 1839, by Edward Sparrow, as tutor of 
the minor Sarah Ducker, is the only evidence exhibited by the record of the ac- 
knowledgment of this claim, and is clearly insufficient to render the estate liable 
or to interrupt prescription. 

The trustees of the Planters’ Bank of Mississippi complain of the credit of 
$2000, allowed against their claim. There is no proof of this payment in the 
record. It ought, therefore, to be rejected. 

I am, therefore, of opinion, that the judgment of the court below ought to be 
reversed, the tableau of distribution be amended, so as to exclude the claims 
set up by the trustees of the Bank of the United States, in so far as the same 
may be prejudicial to the rights of Pennock, Oakey and Boulden, and also 
amended by classing the trustees of the Planters’ Bank as ordinary creditors, for 
the sum of $3199 74, with eight per cent. per annum interest from the 8d of 
December, 1836, until paid, and all the eosts resulting from the opposition of the 
trustees of the Bank of the United States should be borne by that Bank, in so 
far as the said costs may be prejudicial to the rights of said Pennock, Oakey and 
Boulden. 
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Orry or New Orzeans v. .Brancu or Louisiana Stare Bank. 


The charter of the Louisiana State Bank exempts from taxation the banking houses of its branches, 
and all rea! estate acquired in the regular course of its business. 


The assessment by the city authorities, on account of the subscription to railroad stock, and for the 
consolidated loan tax, is essentially a tax. 


PPEAL from the Sixth District Court of New Orleans, Coiton, J. 
Labatt, for plaintiff and appellant. Hunton & Bradford, for defendant. 

Merrick, C. J. This suit was instituted to recover of the defendant $2595 68, 
taxes levied upon the real estate of the defendants to meet the first installments 
of the subscription of the city of New Orleans to the Jackson and Great North- 
ern Railroad Company, and to the Opelousas and Great Western Railroad Com- 
pany, and also to meet the consolidated loan tax of the city. 

The Bank contends, that by the 17th section of her act of incorporation, her 
real estate is exempt from taxation. The last paragraph of this section is in 
these words, viz: 

“ And the stock of, and real estate belonging to said Bank, shall, forever during 
the continuance of its charter, be exempt from the payment of any State tax, 
and from the payment of any tax laid by any parish or other body, public or cor- 
porate, under the authority of this State.” 

The language of the charter of the Bank is comprehensive, and clearly em- 
braces any real estate which the Bank may possess in the regular course of its 
business, as a banking institution. There is nothing in the record to show that 
the property owned by the Bank was acquired in any other manner, or that it is 
held for any other purpose. 

The assessment made under the Act of the Legislature, approved 12th March, 
1852, providing for the subscription of stock in works of internal improve- 
ment by parishes and municipal corporations, is essentially the assessment of a 
tax. The contingent benefit which the tax-payer may or may not derive from 
the stock, does not, in eur opinion, change its character. Like other taxes, it 
is assessed ; it is collected by the Tax Collector, and goes into the city treasury 
to constitute the fund to meet the subscriptions of stock. It is designated by 
the Act of the Legislature, authorizing the subscription of stock, as a tax. We 
think, therefore, that the attempt of counsel to distinguish the assessment from 
a tax, has failed, and that the case of Municipality No. One v. The Louisiana 
State Bank, 5 Ann., 897, is decisive of this. 

Finding no error in the judgment of the lower court, which is in favor of the 
defendant, it is ordered that the same be affirmed, with costs. 


Same Case. 


Merrick, C. J. The Louisiana State Bank has made herself a party in the 
place of the Branch Bank, attempted to be sued in this case. 

This cause can hardly be distinguished from the case of the City v. The State 
Bank of Louisiana, (No. 3547,) just decided. As was intimated in that opinion, 
the charter of the Bank exempts from taxation not only the banking house of 
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the mother Bank, but also the banking houses needed for its branches, and all "=~ fuhep 
real estate acquired in the regular course of business as a Bank, and held for the La. pa] Baxx. 
furtherance of its intereets as such institution. 

In the case referred to, we have decided that the assessment by the city author- 
ities, on account of the subscription of railroad stock, and for the consolidated 
loan tax, is essentially a tax. The case, therefore, of the City of Lafayelie v. 
Male Orphan Asylum, 4 An., 1, relied on by plaintiff, is inapplicable. 

The judgment of the lower court musi be affirmed. 

Judgment affirmed, with costs, 





Crry or New Orteans v. Antoine Micnovp. 


Under the statute of 1805 rural property is not Hable for assessment for the maintenance of lights, 
of the city watch, and for cleaning the streets. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Labatt & Eustis, for plaintiff. C. Roselius, for defendant and appellant. 

Merrick, C. J. This is a suit instituted under the summary proceedings au- 
thorized by the Act of 1852, for the collection of the defendant of $331 20, 
amount of consolidated loan tax of 1853, and $198 50, city tax. 

It appears that the defendant’s plantation, on whivh these taxes are levied, is 
situated within the present limits of the city, about twenty-five or thirty miles 
from the centre of the city of New Orleans, and is, with the exception of about 
two hundred acres cleared, a dense forest; and that defendant’s crop has never 
exceeded thirty hogsheads of sugar. 

He resists the payment of the tax on the ground that his property is rural, 
and that it is not subject to taxation as urban. 

It must be apparent to every one, that the collection of the city taxes of the 
defendant, who derives but little benefit from the city government, is a harsh and 
somewhat oppressive measure; particularly when we compare the magnitude of 
the tax with the small amount of revenue derived by the defendant from his 
plantation. 

But while we feel the injustice of the law in this instance, we are constrained 
to say, we have no power to relieve the defendant, so far as the consolidated loan 
tax is eoncerned. The power to levy this tax is vested in the authorities of New 
Orleans, and made imperative upon them. The remedy for this evil is with aco. 
ordinate department of the government, and not with the courts. 

As to the residue of the tax for the ordinary city purposes, we think, with the 
Judge of the lower court, under the statute of 1805, that the defendant's pro. 
perty, as rural property, is not liable to assessment “for the maintenance of 
lights, of the city watch, and for cleansing of the streets.” 

The judgment of the lower court should, therefore, be affirmed. 

_ Judgment affirmed. 
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Crry or New Orteans v. Exisan Cannon. 





Defendant was sued for the city tax of 1858, and was cited under the 85th section of the Consolida- 
tion Act of 1852, which substitutes, in lieu of the petition and citation, the constructive service, by 
advertisement, of the tax-bill in the official newspaper of the city. Held: that such proceedings, 

in the absence of petition and citation, are not unconstitusional. 





PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Labatt & Eustis, for plaintiff. Koonts, for defendants and appellant. 
Voorntes, J. The plaintiff claims of the defendant the sums of $418 50, 

the city tax for the year 1853, and $439 05, the consolidated loan tax, due the 

Ist of March, 1854. 

The 35th section of an Act, entitled “an Act to consolidate the city of New 
Orleans, and provide for the government and administration of its affairs,” ap- 
proved the 23d of February, 1852, forms the basis of this action. (Session Acts 
of 1852, p. 52.) 

The defendant excepted to the plaintiff’s right to maintain this action, on the 
ground that he had not been legally cited, no petition and citation having been 
issued and served upon him according to law. - 

It isdeemed unnecessary, for the purpose of the decision in this case, to notice 
the other grounds of defence set up in the defendant’s answer, inasmuch as the 
same grounds of defence, urged in the case of the present plaintiff against 
Samuel Locke, have lately been passed upon by us. 

The only question, therefore, presented for our decision, is the the constitu- 
tionality of the summary ‘proceedings préscribed by the 35th section of the 
Consolidation Act, to enforce the collection of the city taxes, which dispenses 
with the necessity of petition and citation, substituting in lieu thereof, construc- 
tive service by advertisement of the tax.bill in the official newspaper of the city. 
In support of his position, the defendant relies on our Constitution, which de- 
clares, that “no person shall be deprived of life, liberty or property, without due 
process of law,” and on Article 7 of the Amendments of the Constitution of the 
United States, which provides, that “in Suits at common law, where the value in 
controversy shall exceed twenty dollars, the right of trial by jury shall be pre- 
served, and no fact tried by a jury shall be otherwise re-examined in any courts 
of the United States.” 

We have been unable to discover in the proceedings under consideration any 
thing which militates against these provisions. Since the adoption of our first 
State Censtitution, the constitutionality of the right to enforce the payment of 
the State and parish taxes, by proceedings equally as summary as those involved 
in this controversy, has never, for a moment, given rise to any doubt. 

It has repeatedly been held, under our jurisprudence, that the assessment roll 
stood in lieu of and had the effect of a judgment and execution. In treating of 
the mode of bringing civil suits, of suits, and of parties litigant, the Code of 
Practice, Articles 97, 98, provides: “Civil actions may be prosecuted, according 
to the nature of the case, by three kinds of proceedings, to wit: ordinary, exe- 
cutory, or summary. The proceedings are ordinary when citation takes place, 
and all the delays and forms of law are observed. They are summary when 
carried on with rapidity, and without the observance of the formalities required 
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in ordinary cases,” etc. Hence, summary proceedings clearly fall within the New Onueaxs 


term of “due process of law.” 

Are such proceedings, in the absence of petition and citation, unconstitutional ? 
Surely not. But itis urged, that “no law can be censtitational which establishes 
a course of judicial proceedings, by which a party can be sued, the cause tried, 
and judgment given against the defendant, and he be in utter ignorance of the 
whole matter, until the Sheriff is at his door.” 

This assumption, we think, is clearly inapplicable to this case. The State 
assessment rolls formed the basis upon which the municipal taxes were levied. 
The law makes it the duty of the assessors to call upon each tax payer for a list 
of his property, to be given under oath. In the absence of any proof to the 
contrary, we are bound to presume that it was done in the present case. Hence 
the defendant must have been notified in the same manner as the other tax- 
peyers. 

Under the 87th section of the Consolidation Act, the debts of the three 
Municipalities, and the general sinking fund having been assumed by the city of 
New Orleans, it is made the duty of the Common Council to pass annually, in 
the month of January, an ordinance to raise the sum of $600,000, by a special 
tax on real estate and slaves, to be called the consolidated loan tax, the rate 
per cent. of which, in each Municipality, to be in proportion to its indebted- 
ness. Surely, in view of this law, the defendant could not have been ignorant 
of the existence of his obligation to contribute, as other tax payers, to the pay- 
ment of this tax. 

The 35th section of the same Act provides, that “all city taxes, except levee 
dues, shall be payable only in the office ef the Treasurer, from the 1st of May 
to the 1st of July of each year, and the said Treasurer shall, by notices in the 
public newspaper, pointed out by the Common Council, notify the tax-payers to 
appear at his office for the payment of their taxes.” The ordinance appears to 
have been passed, and the notices published, in accordance with the requirements 
of the Act. Nothing in this appears to us to be either unconstitutional or op- 
pressive. 

In regard to the city taxes for the year 1853, we consider the plaintiff’s claim 
equally well founded. The ordinance of the Common Council, approved the 
20th of February, 1854, fixed the annual tax upon the real estate and slaves in 
the city, at ninety-six cents on every one hundred dollars of the assessed value 
thereof, according to the assessment rolls of the State Assessors. 

The legality of the taxes levied under this ordinance, is resisted_on the same 
grounds as those presented in the case of the City v. Solomon, i. e. that the for- 
malities required by the 6th section of the Act of the 18th of March, 1850, had 
not been fulfilled. The decision in that case must be considered as decisive of 
this question. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the court 
below be affirmed, with costs. 
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Unperwoop v. Lacapere—Lanpry snp Busx, Warrantors, 


‘When a party, residing in a distant parish, is called in warranty, he is bound peers ee 
orders of the court in the regular progress of the cause. 

A defendant in a suit, having filed an answer, is presumed to have been memnendieaaiha and 
cannot, if no bill of exception is taken to the admissibility of testimony, avail himself of an ob- 
jection in the Supreme Court. 

When a warrantor has made default, the party who called him in, is bound to prove his demand, 
(CG. P. 312) and this by testimeny that appeared prima facie to have been taken according to 
law. 

It is only when the party having no advocate of record, resdes neither at the place where the court 
is held, nor in the parish where the deposition is to be taken, that the mode of giving notice to such 
party shall be by delivering to the Clerk of the court a copy of the interrogatories to be by him 
stuck up in his office. C. P. 428, 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Jones, for plaintiff. M. Taylor & H. Taylor, for defendant. Dufour, 
for Bush. 

Sporrorp, J. There was judgment in favor of the plaintiff against the orig- 
inal defendant, for the slave demanded in the petition; but the defendant was 
non-suited as to his demand against the warrantors. 

He obtained a new trial as to that branch of the case alone; and on the new 
trial, judgment having been rendered against the warrantors, they have ap- 
pealed. 

The defendant was cited in New Orleans; the warrantors were cited in La- 
fourche, the parish of their residence. Madame Landry alone answered. Bush 
made no appearance, and a judgment by default was rendered against him af- 
ter the lapse of more than the legal delay. 

It is urged that the rule for a new trial was served upon the plaintiffs, and 
that it was made absolute as to the warrantors only, who had no notice. It 
was their own fault if they had no notice. They did not choose to employ 
counsél, and although they lived in a distant parish, they were bound to take 
notice of the orders of the court, in the regular progress of the cause. The 
court might have granted a new trial, ex propio motu, and we could not 
have interfered with such an exercise of its discretionary powers. 

It is contended that the evidence offered on the new trial, and which alone 
ascertains the sum due by the warrantors, was taken ex parte, and should not 
have been received against the warrantors. We are of opinion that Madame 
Landry, who, having filed her answer, is presumed to have been present on the 
trial, cannot avail herself of the objection here, because she took no bill of 
exceptions in the court below. The evidence then fully sustains the judgment 
as to her. 

But with regard to Bush who made default, we think the party who called 
him in warranty was bound to prove his demand. C. P. 312. To do this he 
should have administered evidence that appeared prima facie, to have been ta- 
ken according to law. Now it is shown on the face of the proces verbal that 
the depositions of Blanchard and Dauries, were not taken according to law. 
“Tf the adverse party, having no advocate, as above expressed, reside in the 
parish where the deposition is to be taken, the Judge or Justice of the Peace, 
to whom the commission is directed, must, before examining the witness, give 
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. written notice to such party, of the place where, and of the day and hour at Unsmawose 


which, he will take the testimony of the witness; always allowing a reasona- 
ble delay for the party to attend.” ©. P. 428. It is only when the party 
having no advocate of record, resides neither at the place where the court is 
held, nor in the parish where the deposition is to be taken, that the mode of 
giving notice to such party shall be by delivering to the Clerk of the court a 
copy of the interrogatories to be, by him, stuck up in his office. C. P. 428, 

In this case the interrogatories were merely posted on the door of the court 
room. The record shows that the warrantor, Bush, resided in the parish of 
Lafourche, where the depositions of the only witnesses who make out a case 
against him, were taken ; and the record further shows that no notice of time 
and place were given him by the Justice of the Peace, who received the depo- 
sitions. The evidence is not, therefore, legally binding upon Bush, and the 
judgment against him must be reversed. 

It is, therefore, ordered, adjudged and decreed, that the judgment in favor 
of Firmin Lacapere, against Mrs. Marie Celesie Landry, widow of Pierre C. 
Bourgeois, be affirmed ; it is further ordered that the judgment in favor of said 
Lacapere, against Louis Bush, be reversed, and that there be judgment in fa- 
vor of said Bush, as in case of non-suit; it is further ordered that the costs of 
this appeal be borne one half by Madame Landry, widow Bourgeois, and the 
other half by said Firmin Lacapere. 





New Orveans v. Mrs. Juver 


Asregards collection of revenue, mode of citation is within the control of the Legislature. 

Appellant must see that the transcript is complete, and can derive no benefit from omission. 

A clerical error in a judgment, by which the husband’s and not the wife’s name is inserted, where 
tax bills are in her name, not regarded. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. _ 
Heistand & Levy, for plaintiff. Steele, for defendant and appellant. 

Bucnanan, J. The defendant and appellant assigns for error in the judg- 
ment rendered against her in the court below : 

lst. That she was not cited properly, no notice of any kind having been 
served on her. 

In reply to this ground of error, it is sufficient to say that the 
form of citation is a matter entirely within the control of the Legislature; and 
in this particular kind of suit, to-wit: a suit to enforce the payment of city 
taxes, the Legislature has declared the publication in the newspaper to be 
equivalent to personal service. 

2d. That the judgment was rendered without any evidence of assessment, 
no proof having been made thereof in the lower court. 

In the note of the evidence adduced on the trial in the District Court, we 
find the following : “ Plaintiff introduced in evidence the assessment rolls for 
this city and parish, for the year 1854.” By agreement of parties in the re- 
cord, an extract from the assessment rolls was to have been copied into the 
transcript of appeal. This has not been done. But the appellant can derive 
no benefit from this omission. It was for her to have seen that her transcript 
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ner ten was complete. She has not suggested any diminution of the record, as ‘she 


might have done; but has thought fit to go to trial upon an incomplete record. 
The last ground of error assigned, is that the judgment is against appellant’s 
husband, and appellant's property is subjected o a privilege for its payment. 
By aclerical error the name of John T. Jeter is in the judgment; but the 
two bills are against Mrs. John T. Jeter. She acknowledges that the prop- 
erty liable to this taxation, belongs to her; and although possibly the husband 
might have cause to complair of the @lerical error in question, it is not per- 
ceived how the appellant, Mrs. Jeter, is prejudiced by it. 
Judgment affirmed, with costs. 





C. Grapron v. G. ann J. G. Monramar. 


Where A. gives his note, and before its maturity deposits with the holder, the note of a third per- 
son as collateral, with agreement to renew first note when due. Held: 

Ist. In the absence of stipulation as to time of payment of renewal note, defendant must prove the 
time fixed. 

2d. Defendant must tender the renewal note, though the holder has previously declared he will not 

receive it. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Robert Preauz, for plaintiffs. Cited: C. C. 2044-5-8; C. P. 404. 


ZL. Castera, for defendant and appellant. Cited: C. C. 1907; 3 L. 382; 
14 ib, 84; 4 R. 161; 2 An, 806; 4 L. 40. 


Bucnanan, J. The defendants are sued on a promissory note, dated 27th 
December, 1854, payable four months after date, and protested at maturity for 
non-payment. The signatures of defendants as drawer and endorser, and the 
service of notice of protest, are admitted. 
_ Defendants plead that it was agreed between the parties, that the note sued 

upon, should be renewed for a longer time, so as to correspond with the ma- 
turity of another note, which was deposited with plaintiff as collateral security 
for the payment of the note sued on; that plaintiff refused to renew the note, 
and had brought this suit, in violation of his agreement. The answer con- 
cludes by praying that the suit be dismissed, as premature. 

In support of this defence, the defendants have given in evidence a docu- 
ment of the following tenor : 

“ Je reconnais avoir regu de Mr. Montamat, un billet de cing cents quarante 
sept piastres 68-100, daté le 9 Octobre, 1854, payable dans quatorze mois, et 
souscrit par P. A. Bertrand, 4 son propre ordre et endossé par lui, lequel 
billet m’a été remis par ledit sieur G. Montamat en garantie de son billet de 
cing cents piastres endossé par son fils J. G. Montamat en date du 27 Décem- 
bre, 1854, 4 quatre mois de terme. Bien entendu, que je ne pourrai en aucu- 
ne maniére disposer du premier billet, et que je le lui remettrai aussitdt que 
son billet de $500 sera payé 4 I’échéance, & moins que je ne Je renouvelle pour 
un terme plus long, comme il a 6té convenu de le faire. Nouvelle Orléans, le 
27 Déc. 1854. C. GLAPION.” 

The document indicates that there was an agreement between the parties for 
a renewal of the note sued on; but does not explain for how long a term, nor 
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on what conditions it was to have been renewed. The answer avers that the 
agreement was to renew for a time corresponding with the maturity of Ber- 
trand’s note, deposited as collateral, ‘as it will be fully proven on the trial of 
this case.” But no proof was offered in support of this averment. As de- 
fendants have pleaded an agreement in discharge or modification of their con- 
tract sued upon, it was incumbent upon them to prove the terms of the agree- 
ment, as alleged. Not having done so, their defence fails. Besides, as was 
properly held by the District Judge, even had the agreement alleged, been 
proved, the defendants would not have been entitled to an extension of time, 
without tendering another note according to the terms of the agreement. It is 
true, the plaintiff, on the day of the maturity of this note, announced his de- 
termination not to accept a renewal. But the legal effect of such refusal on his 
part, was not to absolve the defendants from their obligation to give a new note 
(on the supposition of the agreement being as alledged by them); but the op- 
tion was left to them, either of depositing such note at the risk of plaintiff, or 
of tendering it in court, when sued by plaintiff. See C. P. 412. The defend- 
ants not having done either, are not entitled to relief at our hands. 

Judgment affirmed, with costs. 

Merrick, C. J. Aside from the question whether parol proof would be ad- 
missible to show the length of time intended for the renewal of the note refer- 
red to in the contract of 27th Dec. 1854, I think a fair construction of the con- 
tract and note together, would, without other proof, entitle the defendants to 
the right of renewal for four months. 

The letter of the plaintiff may be construed as one stating his necessities, 
rather than a positive refusal to renew the note. As the defendant had re- 
ceived the plaintiff’s money, which he was bound to restore at the expiration 
of the delay agreed upon, or to deliver another note in renewal, I atm inclined 
to think the defendant was not relieved by the letter under the circumstances 
of this case, from a tender, of a new note in renewal of the old one, His 
neglect to comply with the contract, on his part, may be taken as an acquies- 
cence in the reasonableness of plaintiff’s wish not to extend the time. 

On this ground only, I concur in the judgment pronounced in this case. 

Srorrorp, J. I concur in this view of the case. 
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Huston et al. v. Fisk et al. 


Two of several proprietors may be joined in an action brought against them by their co-proprietors, 
for a contribution to an expense incurred under the agreement of and intended for the benefit nf 
all. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Bradford, for plaintiff. Bartlette, for defendant and appellant. 

Sprorrorp, J. The plaintiffs and defendants, proprietors of the property known 
as Banks’ Arcade, under a purchase at the bankrupt sale of Thomas Banks, 
were threatened with eviction by a judgment of the Supreme Court of Louisi- 
ana, at the suit of the City Bank against them. See 2 An., 114. 

These proprietors thereupon held meetings, and resolved to contribute in pro- 
portion to their respective interests in the property, for the purpose of employ- 
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ing eminent counsel and prosecuting a writ of error to the Supreme Court of 
the United States. 

The defendants participated in those meetings, and were parties to the resolu- 
tions passed. Among the resolutions was one to raise and pay, in cash, the sum 
of four thousand dollars, to be deposited in the Bank of Louisiana, subject to 
the order of a committee of three, appointed by the proprietors. 

Mr. Clay and Mr. Pierce were appointed by the committee, with the approba- 
tion of the proprietors, as counsel to prosecute the case in the Supreme Conrt 
at Washington, their fees being conditional, in part, upon their eventual success, 

The judgment of the State Court was reversed, through the efforts of the 
counsel thus engaged upon behalf of the proprietors. See 6 Howard, 486. 

The plaintiffs having paid all the expenses thus incurred, ($10,000,) sued the 
defendants, Weaver and Fisk, for their pro rata contributions to the common 
fund, and recovered a judgment in the court below, from which the defendants 
have appealed. 

The appellants complain that they were improperly joined as co-defendants. 
It was proper that all the parties to the alleged contract for raising the funds 
should be before the court in adjusting their mutual rights and liabilities. They 
are before the court ; and we think the action is well brought in this form. The 
defendants have suffered no injury from their joinder in the defence, and were 
permitted to testify for each other in the court below. 

Upon the merits, they complain, in substance, that the contract which resulted 
from the passage of the resolutions by the proprietors, was rescinded by the act 
of the plaintiffs in taking a writ of error for their sole benefit, and refusing to 
let the appellants join therein, although they sought to do so, and tendered their 
portion of the expenses. 

The defence is not sustained by the evidence. The defendants, after repeated 
demands, refused to pay their quota of the four thousand dollars, which they 
had agreed to raise in cash by joint contributions. They neglected to comply 
with this contract in time. The plaintiffs had no power to sign this bond for 
the defendants, to enable them to prosecute the writ of error. After the plain- 
tiffs had sued out their writ, it is true that the defendants came forward and 
tendered the money which they had previously refused, but the weight of evi- 
dence goes to show that they made the tender only upon an impossible condition, 
to wit: that their names should be inserted in a legal proceeding which had 
already been taken, and was not amendable. 

They chose to employ other counsel than those already employed by all the 
proprietors, for the purpose of remedying the mischief occasioned by their own 
laches or bad faith. The payment of such counsel was their own affair, They 
might have paid their share when it was due, and gone to Mr. Pierce to prose- 
_ eute their writ of error, without any additional expense. But because, by their 
own act, they ineurred an additional charge, we cannot relieve them from the 
obligation of their contract to pay their quota towards the expenses which ac- 
crued ander the joint resolutions for the joint benefit, and of which the defend- 
ants have reaped the profits, in common with their co-proprietors. 

The judgment is therefore affirmed, with costs. 
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Crry or New Onteans v. Hers or Scumipr. 


By the Act of 1852, sec, 85, relating to the collection of taxes in New Orleans, the publication in a 
newspaper has the effest of a citation duly served, and it should be subject to the same rules as 
the citation, of which it is the equivalent. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Labatt & Eustis, for plaintiff. Schmidt, for defendants 
Bucuanan, J. The plaintiff having recovered judgment for a sum of over 


_ three hundred dollars, for taxes of the year 1852, upon a default entered up 


upon a newspaper notice, as authorized by the Consolidation Act of 1852, p. 52, 
sec. 35, with privilege upon certain property situated in Royal street, belonging 
to the heirs of Mrs. Melanie Seghers, the deceased wife of Gustavus Schmidt, 
the latter have appealed, and assign for error apparent upon the face of the re- 
cord, among other matters, that there has been no sufficient legal citation. 

The citation, according to the provisions of the Act of the Legislature just 
mentioned, was an advertisement in the official newspaper of the City Council , 
calling upon defaulting tax-payers to appear within fifteen days in the court in 
which the tax bills due by them were deposited. In the advertisement in ques- 
tion, the only designation of the defendants is,“ The Heirs of Schmidt.” This 
is clearly insufficient. Schmidt is one of the most common names among our 
population, as the Directory and the bills of mortality, to which we have been 
referred, abundantly testify. The Legislature have thought fit to give the publi- 
cation in a newspaper the force and effect of a citation duly served, in order to 
facilitate the collection of the city taxes; but it surely did not intend to give it 
a greater effect than a citation. It is but reasonable to subject it to the same 
rules as the citation, of which the statute has made it the equivalent. Now a 
citation addressed to Smith, or Schmidt, would designate no persun, male or 


. female, of that numerous patronymic, now in existence ; neither would a citation 


to the heirs of Smith, indicate from which of the Smiths, deceased, the parties 
cited had inherited. It is obvious that a judgment by default, based upon a 
citation so utterly vague, at least in the absence of personal service ,would be 
reversed on appeal. Appearance and a joinder of issue, could alone cure this 
defect in the proceedings. In the present case, there was no appearance; but a 
judgment by default having been rendered, and a final decree entered up, in the 
same vague terms as the citation, notice of that judgment was served upon Mr. 
Gustavus Schmid?, the appellant. 

The assignment of error is well taken. 

It is therefore adjudged and decreed, that the judgment of the District Court . 
be reversed and that this suit be dismissed, the plaintiff and appellee to pay costa 
in both courts. 


We “eB 
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Marcenaro v. Morpetua. 


The husband cannot in virtue of the right with which he is invested by the common law in his wife’s 
movable property, claim, after her death, her movables in course of administration in Louisiana, 
to the prejudice of those whose right thereto flow from our own statute of distribution. 

It does net appear clear that, by the common law, the husband has a vested interest in the choses én 
action of his wife, not reduced to possession, during coverture, which would enable him to claim 
such interest, after her death, in a country where the policy of the common law was at all dif- 
ferent, 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Miles Taylor, for plaintiff : 

Personal property and debts are universally treated as having no situs, or 
locality, and they follow the domicil of the owner in point of right; that is to 
say, they are deemed to be in the place, and are disposed of by the law of the 
domicil of the owner, wherever in point of fact they may be situate. Story’s 
Conflict of Laws, p. 299, No. 362; p. 308, No. 376; p. 311, No. 879; p. 812, 
No. 380. ‘It is a clear proposition,” says Lord Loughborough, as quoted b 
Story, ‘not only of the law of England, but of every country in the worl 
where the law has the semblance of science, that personal property has no lo- 
cality; it follows the law of the person. The owner in any country may dis- 
pose of his personal property; if he dies it is not the law of-the country in 
which the property is, but the law of the country of which he was a subject, 
that will regulate the succession.” The third paragraph of Art. 10 of our 
Civil Code, is a necessary consequence of the truth of this proposition, and 
may be regarded as a legislative recognition of it. The general principle is, 
that the law is obligatory upon all the inhabitants of a country indiscriminate- 
ly; the foreigner, while residing in it, and his property within its limits, are 
subject to it. Art.9C.C. And for this reason immovable property cannot 
be disposed of by contract or by testament, in any manner not permitted by 
the law of the country where it is sitaated; no matter where the owner may 
reside, the property belongs to the country and is subject to its laws. It is 
otherwise with movables; they are attached, as it were, to the owner, and 
when he has his domicil in another country, although they exist here in point 
of fact, we expressly admit by the paragraph alluded to, that the owner is not, 
in the disposal of them by his last will, subject to the operation of our law. 
The same reasonwhich exempts it from the operation of our iaw with respect 
to dispositions causa mortis, must subject it to the laws of the domicil of the 
owner, when they affect and determine rights. In the present instance, Anna 
Barabino, at the time the succession of Joseph Barabino was opened, was do- 
miciliated at Gibralter, “a seaport town,” as stated by Bertoli, in his petition 
making application for the curatorship of her succession, “belonging to 
Great Britain,” where she intermarried with the plaintiff, who was also domi- 
ciled there, after the opening of the succession, and where she also died. Of 
course the questions arising in the controversy are to be decided by the law 
prevailing there, which is the common law. 

It is ageneral rule of the common law that a married woman cannot possess 
personal property, and that everything of this kind to which she is entitled at 
the time of her marriage, and which accrues during its continuance,.is vested 
solely in the husband. Clancy’s Rights of Married Women, p. 1; 3 Coke, 309, 
note O. 

Personal property, to which a woman may be entitled at the time of mar- |) 
riage, or during its continuance, consists of three kinds: 1st, personal chat- 
tels; 2d, choses in action ; and 3d, chatfels real; all of which the law vests in 
the husband. Clancy’s Rights of Married Women, 2, 11,12. There is a 
remarkable difference between personal chattels and the other two kinds of 
personal property. Personal chattels vest at once in the husband, in such a 
manner that they not only belong to him but they are actually in re ee 
sion. The other kinds are of such a nature that he has only the right of prop- 
erty in them, but no possession until the right has been enforced; 
this difference various consequences follow. 
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If the wife survives the husband, the personal chattels which she brought to ‘Msnousano 
him would be lost to her, but the choses in action and chattels real, which had —ygonpanta. 
not been reduced to possession by him in his life-time, would be taken by her. 
Clancy, p. 3; 3 Coke, 309, note 0. . 

If the husband survive the wife, the choses in action and chattels real, as the 

R right of property vests in him, may be recovered by him and reduced to pos- 
session; but he takes them subject to administration and as administrator. 
a, Clancy, 3, 4, and cases cited. 2 Kent, 135, 136; 8 Coke, 309, note O. 
Es The only difference, in point of fact, between chattels personal and choses in 
a action, is this: The husband is responsible for the debts of the wife, as 
husband, and if he is not sued for them during coverture, though he received 
a large estate by her, he is not bound after her death. If the personal estate 
q were reduced to possession before her death, he would enjoy it, and not be 
compellable to pay her debts, though the property he then possessed, derived 
from her, far exceeded the debts. 2 Kent, 144,145. What was not reduced 
to possession he would be entitled to, but only after administration in virtue 
of the right derived from her. So that it would be subject to the payment 
k of her debts in the course of administration. 2 Kent, 135; 3 Coke, 309, note O. 
That is, he could not take the advantages resulting from his marriage, under 
such circumstances, without submitting to the burthens it imposed on him. 

The surviving husband has the right to become administrator. 2 Jacob’s 
Law Dict. 505, 512. But if he failed to administer, and her heirs admin- 
istered, the right of property being vested in the husband, his title would 
not be affected, and he would be entitled to recover it from them. They 
would be regarded as trustees for the benefit of the husband, Clancy, 
11, 12; 3 Thomas Coke, 305,: 309, note O.; 2 Kent, 135; 7 Johnson 
Chan. Rep. 243; Johnson Rep. 117, 118. And in the event of his death 
his heirs would be entitled to recover. 


Roselius, for defendant and appellant : 


The question then presents itself, whether movable property in Louisiana 
is subject to the do-ninion of the common law of England, simply because the 
owner was domiciled and died in Gibraltar? This question involves an inquiry 
into the doctrine of real and personal statutes, about which so much has been 
written, and yet isso imperfectly understood. 

A statute is real, when it mainly and essentially acts, or rather operates, 

.a upon the property itself; when the principal object it seeks to accomplish is 

with reference to things, and when it speaks of persons only incidentally and 
in relation to property; when it operates on persons only as a means, (if I 
may be permitted so to express myself,) to attain the final end which it pro- 
poses to itself with regard to property, for the purpose of regulating its di- 
vision, transmission, &c. wd : 

A statute is personal, on the contrary, when its special and” essential object 
is the person, that is to say, his general and absolute state and capacity ; and 
when it refers to property only incidentally, as a means to accomplish the 
final end which it has in view with regard to the person, whose state and ca- 
pacity is to be regulated and fixed; or, in other words, when it regulates di- 
rectly and principally the none and absolute capacity of persons. 

In the. case of Zea v. His Creditors,2 An. R. p. 603, Mr. Chief Justice 
Eustis, with his characteristic terseness and vigor, says: “A nation within a 
whose territory personal property is found, has as entire jurisdiction over it Pd 
while there as it has over immovable property. Its exercise for all purposes is 
a question of policy, and may be co-extensive with its authority over the latter. 
©. 0., Art. 9; Story’s Conflict of Laws, § 550; Penny v. Christmas, 7 Rob., ~ 
499; Harper v. Stansborough, 2 A. R., 877.” fad : 

Real statutes are held to have no extra-territorial force or obligation. From 
this it would seem to follow that réal statutes must necessarily operate on all 

the property located within the territorial limits of the State by which the 

q have been enacted. Buta fiction has béen introduced, the purport of whic . 

‘ is, that movable property has no situs—no locality; or in the quaint lan 4% a 
‘3 of the schools, mobilia ossibus persone inhaerent ; and from this strange ction 

q the conclusion is drawn, that the rights to, and disposition of movables, is to nl 
be governed by the law of the domicil of the owner, and not by the law of their -¥ ’ 
local situation. 
That the weight of authority is in favor of the distinction here taken, as to 
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the effect of real statutes on immovable and movable property must bead- 
mitted ; but that it is founded on any sound principle it would be difficultto 
establish. Can the laws of China or Persia exercise their dominion over prop- 
erty, whether movable or immovable, within the State of Louisiana? As+has 
just been. remarked, it is universally conceded, as a general principle, 
with the exception of personal statutes, no law can have an extra-terri 
effect. On what legal ground then can it be pretended that movable 
can be subject to the control of a foreign jurisdiction? Judge Story, after re- 
ferring to the vague and unsatisfactory grounds on which this doctrine is 
sought to be supported by various authors, says: “the probability is, thatthe | 
doctrine itself had not its origin in any distinction between real laws, or per- 
sonal laws, or in any other fictitious annexation of them (the movables) to the 
n of the owner, or in their incapacity to have a fixed situs, but in an en- 
icy growing out of their transitory nature and the general conveni- 
ence of nations.” I must confess that this reason does not strike my mindas 
of a very convincing character. If the great facility of transportation of movs- 
ble property from one State to another, is a sufficient ground to make its dispo- 
sition subject to a foreign law, why may we not go a step farther, and estab- 
lish the rule that the police or criminal law applicable to a stranger is thatof 
his domicil, because of the rapidity of the transition of the individual from one 
place to another, especially in this age of steam speed!! The whole doctrine 
seems to have no other foundation than the contemptible quibble already re- 
ferred to, that movables are attached to the bones of the owner, and are there- 
fore subject to the operation of the personal statute which governs his person. 
However preposterous such a proposition may appear when stated in its true 
point of view, still it has received the sanction of nearly all.the great jurists 
who have written on the science of jurisprudence. Among the foremost of its 
supporters are the great names of Story, Kent, Toullier and a host of others. 
ut of late years the rule has been subjected to the test of an independent 
scrutiny. Inthe case of Smith, administrator, vy. The Union Bank of George 
town, 5 Peters, 218, the question was much debated, whether the movable 
property, belonging to the succession of Samuel Robertson, should be distribu- 
ted among his creditors, according to the lex loci domicilii ; or the lex rei sitae?. 
Robertson, at the time of his death, was domiciliated at Norfolk, in the State of 
Virginia, and the property was found in the District of Columbia. It was 
insisted that personal effects have no sitws, and follow the person; and that 
this principle is founded on the law and practice of nations, &c. In delivering 
the opinion of the Supreme Court of the United States, Mr. Justice Johnson, 
says: 

“That personal properly has no situs, seems rather a metaphysical position 
than a practical and legal truth. We are now considering the subject with 
regard to subjecting such property to the payment of debts, through the 
medium of letters of administration. And here there is much reason for 
maintaining, that even the common law has given it a situs, by reference to 
any circumstances which mark its locality with discrimination and precision. 

“Thus, in the case of Byron v. Byron, Hil. 38, Elizab. Cro. 472, Anderson, 
Chief Justice, says: ‘The debt is where the bond is, being upon a specialty, 
but debt upon contract follows the person of the debtor; and this difference 
has been often-times agreed.”” So Godolphin lays down the same distinction as 
established by law. Orphan’s Legacy, 70. And Swinburn lays down the 
same rule with still greater precision, as well against the effect of domicil as of 
the place of contract. For he says: “debt shall be accounted goods, as to the 
granting of administration, where the bond was at his (creditor’s) death, not 
where it was made.” And, again: “debts due to the testator will make dona 
notabilia as well as goods in possession, but there is a difference between bonds 
and specialties, and debts due on simple contracts; for bond debts make bone 
notabilia, where the bond and other specialties, are at the time of the death of 
him whose they are, and. not where he dwelt or died. But debts on simple 
contracts are bona notabilia in that country where the debtor dwells. Part. 6, 
Ch. 11. And so of judgments, locality is given them by the situs of the Court 
where they are entered. Carthew, 149; 8 Mod. 324; 1 Salk, 40; Dyer, 805; 
1 Roll. Alr. 908; 1 Plow. 25; Charthew, 873; Comb, 892—are cited for these 


distinctions. 
To my humble understanding the argument of Mr. Marcadé appears conclu- 
sive and unanswerable. 
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Mihlenbruch, in his Doctrina Pandectarum, is equally explicit in 
ting the distinction between movable and immovable property, in the applica- 
tion of the real statutes. 

“De legum, que in diversis territoriis obtinent, conflictu. 

_™ Jura, quee proxime rebus sunt scripta, velut eaque ad dominii causam 
spectant, vel ad vectigalium tributorumque onus, vel ad pignorum in judicati 
exsecutionem et capiendorum et distrahendorum, tum etiam rerum apud judi- 
cem petendarum persequendarumve rationem, et qu sunt reliqua ex hoc 
genere, estimantur ex ejus loci legibus, ubi res, de quibus agitur, sitee sunt ac 
eollocatee, nullo rerum immobilium et mobilium habito discrimine.”—Book I, 
sec. 72. 

Mahblenbruch refers to Meier, Meissner, Tittmann, Eichhorn and Wachter, as 
supporting his view of the subject; but admits that the great majority of au- 
thors maintain the opposite doctrine. 

Be this, however, as it may, it is admitted on all hands, that the extra-terri- 
torial operation of a foreign law, has no other foundation than the comity of 
nations, and that it is optional with every State to decide whether it will give 
effect to this comity or not. There can be no question then, that a foreign law 
can have no operation, when a Government has declared by a legislative enact- 
ment, that the property of foreigners (without distinguishing between mova- 
bles and immovables) shall be subject to its laws. 


Merrick, C. J. A more complete statement of the facts of this case will be 
found in the learned opinion of Chief Justice Slidell, in the case of the plaintiff 
against Nicholas Bertoli, whose representative is now made a party to this 
suit. The case is reported in 2d An. R. 980. 

For the purposes of the present decision, it is sufficient to recapitulate the 
following facts : 

Anna Bardino had two children by her marriage with Angel Mordeila. 
One, named Marie Rose Mordella, married Nicholas Bertoli, and resided with 
her husband, in this city. Her husband, Bertoli, having died in the year 
1848, she was appointed, under his will, testamentary executrix and was also 
confirmed as tutrix to the children of their marriage. This suit is against her 
in those capacities. 

It appears, also, that the other child of Anna Bardino, was named Mina Jea- 
bella, and resided at Gibralter, in Europe, with her mother. 

Tt appears, also, that Angel Mordella, the first husband of Anna Bardino, 
died prior to May, 1834, and that she remained a widow up to July of that 
year, when she married J. B. Marcenaro, the plaintiff, both being domiciled 
at Gibralter, where they continued to live until she died, which occurred on the 
24th of December, 1834. The petition informs us that Gibralter is still the 
domicil of the plaintiff. 

Two months prior to the marriage of Anna Mordella with Marcenaro, (viz: 
in May, 1834,) Joseph Bardino, the german brother of Anna Mordella, having 
previously made a will, died in the city of New Orleans, where he was domi- 
ciled. By his will he bequeathed to his sister, Anna Bardino, $2000. A con- 
siderable portion of his estate remained undisposed of by will, and, conse- 
quently, by our law, fell to his sister and a half-brother, Lorenzo Basso, the ger- 
man sister being entitled to three-fourths, and the half-brother the one-fourth ;— 
the succession consisting of real estate in New Orleans, slaves, active debts, &. 
. No part of Anna Bardino’s interest in her brother’s succession was ever re- 
duced to possession by Marcenaro during her life-time. It is, therefore, not 
necessary to notice, at length, the irregular proceedings under the power of at- 
torney which was revoked by her death, or the decree of the Court of Pro- 
bates, made in February, 1885, recognizing herand her brother, Lorenzo Basso, 
as the only heirs at law of Joseph Bardino, nor the irregular payment made by 
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Nicholas Bertoli and John L. Thieleu, as executors, to Messrs. Lizardi & Co., 
in March, 1885, under the power of attorney, made before her death, of 
$4628 87 cash, and $4205 in promissory notes. This irregular decree and 
payment, could hardly have had the effect of transferring the interest of Anna, 
in the succession of her brother, to Messrs. Zizardi & Co., as agents, not of 
herself, for she was dead, but of her heirs or husband. 

We think, therefore, it must be admitted that at the time of the receipt of 
these assets by Lizardi & Co., the interest of the succession of Anna Bar- 
dino, wife of Marcenaro, in the succession of her brother Joseph, remained un- 
extinguished. The assets in the hands of Lizardi & Co., legally belonged to 
the succession of Joseph Rardino, as paid in error. 

In 1886 Nicholas Bertoli, (who with Thieleu were the executors of Joseph 
Bardino, and responsible for these funds if irregularly paid,) took out letters of 
curatorship on the succession of his mother-in-law, Anna Bardino, the de- 
ceased wife of Marcenaro. An inventory of her succession was made, which 
embraced but two items, viz: 

The real estate bequeathed by Joseph Bardino to his sister, subject 

to the usufruct of Palmire Berthier, f. w. c., appraised at - - - $5000 00 
And the balance remaining in the hands of Lizardi & Co. to the 

credit of Anna Marcenaro --------+---++--+-+-+- 2040 47 


Total -----------------+-+-+-++-+-+++0-- $7040 47 

After Bertoli’s appointment as curator he received from M. de Lizardi dé 
0o., in his capacity as such, the sum of $2498 95, stated as a balance growing 
out of the receipt of the cash and notes received by them in March, 1885. 
Bertoli also received of them the sum of $151 25, belonging to the succession 
of Joseph Bardino, and also notes and accounts of the same succession amount- 
ing together to the sum of $887 89. 

Bertoli died in December, 1848, and as has already been stated, his wife 
a forced heir of Anna Marcenaro, was appointed tutrix to his minor children, 
and executrix under his last will and testament. 

The suit of Marcenaro against Bertoli was instituted in 1840, in the Com- 
mercial Court, for the $2498 95 above referred to, and was dismissed as in case 
of nonsuit, by the Supreme Court, organized under the Constitution of 1812, 
and the decree afterwards affirmed by the court organized under the Constitu- 
tion of 1845, on a motion for a re-hearing. 

The object of this suit is best explained in the language of the able counsel 
for the plaintiff, which is as follows: 

“This suit is instituted for the recovery of $2498 95, claimed in the present 
action against Bertoli, and for three-fourths of the sum of $151 25, collected 
by M. de Lizardi & Co., for the succession of Joseph Bardino, and paid to 
Bertoli, and for three-fourths of the accounts belonging to the succession of 
Joseph Bardino, and delivered at the same time to him, and the right to re- 
cover is based by the plaintiff upon the allegation ‘that by the common law 
of England, he was entitled as surviving husband of the said Anna Bardino, 
to become administrator of her estate, and by acting upon the said fund of 3 
$2408 95, and upon three-fourths of the $151 25 collected by the said M. de 4 
Lieardi & Co., for the succession of the said Joseph Bardino, and upon three- 
fourths of said accounts, amounting to $887 89, to reduce them to possession, 
and make them his own ; and that in the premises the said Nicholas Bertoli, in 
his capacity of the curator of the succession of the said Anna Bardino, peti- 






























































tioner’s deceased wife, as aforesaid, charged with the administration of the po 


same, received the said sum of $2498 95, three-fourths of $151 25, three- 
fourths of the amount of said $887 89 of accounts which he collected or be- 
come accountable for by failing to use due dilligence to collect the same, and 
held as trustee of and for petitioner, and was bound in law to pay over the 
same to him.’” 

The argument of the learned counsel for the plaintiff, who informs us that 
he sues for personal effects only, rests upon these two propositions : 

Ist. That the sums here claimed are movables, and choses in action, and 
the domicil thereof was that of Anna Bardino, at Gibralter. 

2d. That by the act of marriage at Gibralter, all of the movable effects 
which the said Anna had in possession throughout the world, became ipso facto 
the property of her husband, and said marriage invested him with the right to 
reduce the choses in action, in all countries, into possession during coverture, 
-and after her decease to take out letters of administration upon her estate, and 
collect such choses in action as had not been reduced to possession during the 
life-time of his wife, for his own benefit. 

Many authorities have been cited in support of these propositions, and we 
think it cannot be questioned that by the common law of England the husband 
has the right indicated, over all the personal effects of the wife, and choses in 
action situated, in fact, within the territories governed by the common law of 
England. But we cannot assent to either of the above propositions as appro- 
priate to interests in successions under administration in Louisiana, particularly 
where the effect would be to impair the legitime as in the case before us. 

I. As tothe domicil: Atthe death of Anna Bardino, asit has already been 
shown, she had an interest in the succession of her german brother, under 
administration, in the State of Louisiana, as heir for three-fourths of his estates, 
not disposed of by will, and as legatee under his will for $2,000. 

Now although, under the Common Law of England, an interest as to the per- 
sonalty under administration is considered as a chose in action, and classed as 
personalty, the same consequence does not follow here. 

In England, personal effects alone are placed under administration, while the 
real estate descends at once to the heir, and cannot be charged in his hands with 
debts, except by specialty, etc. The personal effects are distributed to the next 
of kin. The real estate descends to the heir-at-law, who often inherits to the 
exclusion of others equally near in relationship to the ancestor. 

Here, immovables, movables and slaves are alike placed under administration, 
and they are inherited by the same persons, and in the same proportions. 

Article 463 of the Civil Code declares that an action for the reeevery of 
an immovable, or an entire succession, is considered as an immovable from the 
object to which it applies. 

It is clear, had an execution been levied upon the interest of three-fourths of 
Mrs. Anna Bardino inthe movables belonging to the succession of Joseph Bar- 
dino, particularly describing them, and such interest were sold at Sheriff’s sale, 


nothing would have passed by the sale. The interest of one of the heirs is not . 


in a particular thing or class of things belonging to the succession, but to the 
whole succession; and that interest can be enforced as against the wishes of 
the other heirs only by partition of the whole estate, in which the respective rights 
of all the heirs and their collations can be contradictorily settled with each 
other. Such was the right which belonged to Anna Bardino at her death. This 
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right, whether it be considered a real right, or a chose in action of the Common 
Law, has its domicil, we think, in Louisiana. 

_ The proceedings subsequent to the death of Anna Bardino, could not confer 
upon her hasband any rights which he had not, upon her death. If he was not 
the owner or had not become the owner of her interest in her brother’s estate at 
her death, he did not become so by the subsequent proceedings. 

So far as it concerns the legacy of $2000, we do not deem it important to de- 
cide whether it is governed by the same rules or not, as it does not appear to be 
the object of this suit, and it is evident from the account rendered by M. de Li- 
zardi & Co., and the balance claimed on it by the plaintiff, that he has received 
more than that sum. 1 Marcadé, p. 56; C. C., 483. 

II. Neither are we by any means clear that, by the Common Law, the hus- 
band has a vested interest in the choses in action of his wife not reduced to pos- 
session during coverture, which would enable him to claim such interest.after her 
death, in a country where the policy of the law was at all different. 

In a sister State, it was held that this inchoate right of the husband to the 
choses in action of his wife, not reduced to possession, was entirely defeated by 
the subsequent passage of an Act of the Legislature vesting in the wife, in her 
own name, her real and personal property. See Statates of Mississippi as to 
the rights of married women, passed in 1839; the case of Price v. Sessions, 3 
Howard’s U. S. Rep., 624. See, also, the case of Clark v. McCreevy, 12 Sand- 
ers and Marshall’s Rep., 317--352. 

Now if, in a Common Law State, where the Legislature is pleased to change 
its policy, the courts refuse to enforce the imperfect rights of the surviving hus 
bard, who is one of her citizens, it can hardly be expected that the courts of a 
foreign country will do so where it is against the settled policy of that country, 
and defeats the rights of any of her citizens, particularly as to an interest so 
carefully guarded as that of the legitime. C. C., 1480, 1481, 1745, 1746. 

. We therefore conclude that there should be judgment for the defendant. 

It is therefore ordered, adjudged and decreed by the court, that the judgment 
of the lower court be reversed, and that there be judgment in favor of the de- 
fendant in the several capacities in which she is sued, and against the plaintiff, 
and that the plaintiff pay the costs of both courts. 





Apveuive Trimete, Curatrix, v. F. Bricura. 


On a motion to appeal, it is the duty of the Judge of the District Court to name the return day, and 
if the order be erroneous, it is not the fault of the appellant, and the appeal will not be dismissed 
on that account. Act 1889, s. 19. 

Although the name of the curatrix, as stated in the letters, be incomplete, the production of them by 
her, is prima. facie sufficient to prove that she is the person intended. . 

Proceedings by attachment against a dead man, with knowledge of his death, are null, and the 
widow in community cannot ratify a sale made under them, so as to bind the succession falling 
subsequently into her hands. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Goold & Stansbury, for plaintiff. Holland & Hennen, for defendant and 
appellant. 
Ocpzx, J. The appellee has moved to dismiss this appeal, on the ground, | 
that it was not made returnable as required by Art. 588 of the Code of Prac- 
tice, at the next term of the Supreme Court after the appeal was granted. 
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The order was granted on the 18th of February, and the appeal was made 
returnable on the first Monday of April following. This might have been a 
suffic:ent ground for dismissal under the decisions of this court made previous 
to the passage of the Act of the Legislature of 1889. The 19th section of 
that Act provides as follows: “That hereafter no appeal to the Supreme 
Court shall be dismissed, on account of any defect, error, or irregularity in the 
petition or order of appeal, or in the certificate of the Clerk or Judge, or in 
the citation of appeal or service thereof, or because the appeal was not made 
returnable at the next term of the Supreme Court, whenever it shall not 
appear that such defect, error, or irregularity, is imputed to the appellant; but 
in all such cases, the court shall grant a reasonable time to correct such errors 
or irregularities, (in case they are not waived by the appellee,) and may impose 
on the appellants such terms and conditions as in their discretion they may 
deem necessary, for the attainment of justice; and may also impose such 
fines on the officer who shall have caused such irregularities as they may deem 
proportioned to the offences,” 

The appellee’s counsel contends, that the irregularity in this instance, is 
imputable to the appellant, on whose motion the order was granted. The 
motion was made verbally, and as it was the duty of the Judge in granting 
the appeal, to fix the return day in accordance with the law and the rights of 
the appellee, and as there is nothing in the record to show that the appellant 
suggested any particular return day, we must consider the order of appeal as 
the act of the Judge, and that it was not one of those errors which, under the 
statute, might be imputable to the appellant. If the appeal: had been made 
returnable at such a distant period as to induce the belief that the appellant 
had sought and obtained on his own motion, an undue advantage by delay in 
bringing it up, it would be a proper ground for dismissal, or for imposing such 
terms and conditions on the appellant, as might be deemed necessary for the 
attainment of justice, according to the requirements of the law above referred 
to; but the delay in the present instance beyond one term, when the terms 
are monthly, does not appear to operate a great hardship; and it may have 
been considered necessary by the Judge of the court below, on account of the 
pressure of business, to enable the Clerk to prepare and transmit the record 
to this court. See the case of The State v. Judge of the Fifth District Court, 
9 An. 

It is therefore ordered, that the motion to dismiss the appeal, be overruled. 


Merrick, C. J. There is nothing in the objection made by defendant’s 
counsel, that the letters of curatorship produced, appear to have been issued 
toone Adeline Williamson. The suit is instituted by Adeline Williamson 
Trimble and her husband. The production of the letters by her, creates, in 
the absence of all proof to the contrary, the presumption that she is the same 
person. 

The objection, that the sale of the bond under proceedings by attachment, 
commenced by Brichta, with the knowledge of Williamson’s death, was rati- 
fied, is equally untenable; for the proceedings were absolutely null as against 
Williamson’s succession. The widow in community could not ratify this ie- 
gal sale, by the receipt of the surplus of the price, so as to bind the succession 
falling subsequently into her hands as curatrix. Dees v. Tilden, 2 An. 414. 

If the defendant had any claims against the succession of Williamson, 
(which he failed to prove in the lower court,) the suit must be brought on 
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behalf of his succession against that of Williamson, in the court having juris- 


diction of his succession. There are no real inerits in the defence to this action, 
and itis with reluctance that we yield to the technical objections set up here, 
so far as to refrain from granting damages as in case of a frivolous appeal. 

Since the appeal has been taken, the appellant has died, and the curator of 
his estate has been made a party; the judgment must therefore be made to 
correspond with this change of parties. , 

It is therefore ordered, adjudged and decreed, that the judgment of the 
lower court be affirmed against the succession of said Francis Brichta, 
deceased, represented by the said Hrnest Berger, curator; and that the said 
curator, besides delivering said patent to plaintiff, pay and satisfy said judg- 
ment for debt, interest and costs, in the due course of administration; and 
that said curator pay the costs of this appeal. 
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Succession or Propence D’Aquin, f. w. c. 


The curator of a succession, appointed in 1888, is not liable to the penalties imposed by the Act of 
18387, for his failure to deposit the money of the succession in a bank. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Morse, Attorney General, for plaintiff. Grandmont, for defendant and 
appellant. 

Bucnanax, J. On the 14th June, 1833, Jean Theophile Cavelier applied for 
the curatorship of this estate. His petition states that the deceased was in- 
testate, and had left no relations in this State. He was appointed curator, the 
legal formalities being complied with, and an attorney was appointed to repre- 
sent the absent heirs. 

On the 30th July, 1833, an order was made for the sale of the effects of the 
succession. 

On the 17th March, 1853, a motion was made in the court where the succes- 
sion was opened, by Thomas H. Howard, Esq., as attorney for the State Treas- 
urer, and suggesting to the court that the administrator of this estate had never 
filed an account, and that no heirs had presented themselves, that the curator 
show cause within ten days, why he should not file an account of his adminis- 
tration, and further, that he file his bank-book. 

On the 1st April, 1853, the curator filed his account of administration, shew- 
ing a balance in his hands of $698 20, and accompanied by vouchers for pay- 
ments te the amount of $924 79, which appear to have been all made within a 
few months after the opening of the succession. 

The State Treasurer, represented as before, made opposition to this account, 
alleging that the curator had never deposited in bank the funds received by 
him in that capacity, as required by law (Act of 1887); and that for not hav- 
ing done so, he was liable to pay interest at the rate of 20 per cent. per annum 
on the balance acknowledged by him. The opposition further alleged, that no 
heirs having presented themselves, the succession belonged to the State. Where- 
fore opponent prayed, that the account be amended and the curator condemned 
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to pay into the State Treasury the balance ($698 20) acknowledged by him, 
together with interest on said balance, from the date of the Act of 1887 (March 
18th, 18387). 

This opposition was submitted to the District Court, and judgment was 
rendered upon the same, according to the conclusions of the opposition. From 
this judgment, the curator appealed ; and this court held, that the State Treas- 
urer was incompetent to represent the State, through the ministry of an attor- 
ney at law, selected by him, to enforce the payment of balances due by cura- 
tors into the State treasury,—such balances constituting no portion of the reve- 
nue of the State, but being in the hands of the State Treasurer merely deposits, 
subject to the claim of heirs. See the case of Succession of D’ Aquin, 9th An., 
400. The judgment of the District Court was, therefore, reversed, and the 
cause remanded with instructions not to act further upon the account of cura- 
torship until notice to the Attorney General. 

Upon the return of this mandate, the Attorney General appeared in the Dis- 
trict Court and adopted, on behalf of the State, the opposition filed by the 
State Treasurer, which was thereupon submitted, upon the record ; and from a 
similar judgment to that first rendered, the curator again appeals. 

He urges in this court that the present case is not properly within the pur- 
view of the Act of 1837, both because the moneys in his hands belonging to 
this succession, were received long previous to the passage of the Act in ques- 
tion; and because the proceeding is not in accordance with the provisions of 
said Act, nor taken by “a creditor or other person interested,” according to 
the words of the statute. 

We do not think this case comes within the scope of the Act of 1887, under 
the interpretation given to that statute by several decisions of this court. 

In the case of Brown v. Williams, 16th Louisiana Report, 344, it was held: 
That the administrator appointed more than one year before the Act of 1837, 
was functus officio at the date of that Act; and that the seventh section of the 
Act is not to be construed as reviving the administration. 

In Thomas v. Bourgent, 1st Robinson, 406, that interest could not be charged 
against a deiaulting administrator, under the Act of 1837, when the adminis- 
tration bad already expired at the date of the passage of that Act. 

In Rodriguez v. Dubertrand, 1st Robinson, 539, that the penalties created 
by the Act of 1837, only attach to cases arising subsequent to its promulga- 
tion. 

See also the case of Desorme’s Succession, 10th Robinson, 480. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be reversed ; that the opposition of the State be dismissed, and that the 
account of curatorship be homologated, at the costs of the succession. 
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J. H. Parmer & Co. v. Bensammn Horner & Co. 


A factor in accepting a consignment, is bound to comply with the conditions imposed upon him by 
his principal in relation to the appropriation of the proceeds. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Bayne, for plaintiffs. Elmore, for J. 7. Hardee & Co., garnishees and 
appellants. 

Voorntes, J. This is an attachment suit on a promissory note executed by 
Benjamin Horner & Co., non-residents, in favor of the plaintiffs, for the sum of 
$1293 29, 

John T. Hardee & Co., cited as garnishees, are appellants from a judgment 
rendered against them in favor of the plaintiffs for the sum of $471 65, with 
interest from the date thereof. 

On the 16th of January, 1855, the defendants consigned to the garnishees 
21 bales of cotton, accompanied with a letter of instructions, directing the ap- 
propriation of the proceeds thereof. The only portion of that letter bearing on 
the subject matter in controversy, is as follows, to wit : 

“Enclosed, you have a bill of lading for 21 bales of cotton, which you will 
please receive and sell. I shall have some more soon, but at present was not 
ready. Please pay over to J. H. Palmer & Co., $600 00 of the proceeds.” 

In their answers to the plaintiffs’ interrogatories, the garnishees admit the 
receipt of the cotton and letter of instructions. They say: ‘‘ We hold no pro- 
perty of any kind belonging to Ben. Horner & Co. We have a cash credit of 
$481 65, it being proceeds of said 21 bales of cotton above referred to, after 
deducting all immediate cash advances to said Ben. Horner & Co., and on which 
credit we have a lien for advances in shape of acceptances now current.” 
These advances are stated by them to amount to upwards of $1800, and to 
mature in the months of April and May, 1855, in consideration of which the 
defendants had obligated themselves to ship to them, at the earliest date prac- 
ticable, all the cotton they raised, purchased, or could otherwise control, the gar- 
nishees first to retain a sufficient sum to cover all liabilities incurred by them 
on their account. 

Upon this simple statement of facts, the judgment of the court below ap- 
pears to us to be perfectly correct. The right of a consignor to direct the 
appropriation of the proceeds of his property, is a proposition which must be 
considered incontrovertible. We consider it well settled under our jurispru- 
dence, that a factor, in accepting a consignment, is bound to comply with the 
conditions i:nposed upon him by his principal in relation to the appropriation 
of the proceeds. See 4 R., 440; 1 A., 898; 2A. 578. The present case is 
clearly distinguishable in principle from those of Turpin v. Reynolds, 14 L., 
478; Powell v. Aikin, 18 L., 328, and Lambeth v. Turnbull, 5 R., 264, quoted 
by the appellants. 

It is therefore ordered and decreed, that the judgment of the court below be 
affirmed, with costs. 
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Fartey, Jurey & Co v. A. Hewson et al. 






Plaintiff was the holder of a note dated in New Orleans, drawn by a person, who at the time trans- 
acted commercial business in this city, as a partner of the firmof R. F. Nichols & Co., which was 
dissolved in the summer or fall of 1854, and who continued to visit frequently their place of 
business after the dissolution, and until within a month or six weeks prior to the maturity of the 
note. Plaintiff did not know that the maker resided in another parish, and there was nothing to 
put him upon an inquiry with reference to the maker’s residence. The note was placed in the 
hands of a notary for protest, on the 4th of January, 1855, within banking hours, who called at 
four, or half past four o’clock, at the store or office of R. F. Nichols & Co., and was then informed 
for the firet time, that the maker resided in the parish of Jefferson, some distance above Cazroll- 
ton. Held: 

1, That had the holder known before the maturity of the note, that the maker resided in another 
parish, it would have been his duty to make a demand of payment at his domicil, he having no 
fixed place of business. 

%, That the holder had aright to presume that the maker resided here, and that if he was under a 
false impression with reference to the maker’s domicil, it was one which naturally resulted from 
the circumstances under which the endorser himself had placed the note in circulation. 

8. That the distance of the maker's residence, considering the lateness of the hour and the season 
of the year, furnishes a reasonable excuse for a want of due presentment for payment. 










































PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Wolfe & Singleton, for plaintiffs. Goold & Stansbury, for defendants and 
appellants. 

Lea, J. R. F. Nichols is sued as endorser of a promissory note, and urges 
as matter of defence, that there was no demand of payment of the maker. It 
appears that Hewson, the maker of the note, was a partner of the firm of R. 
F. Nichols & Co., who endorsed the note, and who had their place of business 
in this city ; that this firm was dissolved some time in the summer or fall of 
1854, but that Hewson continued to visit frequently their place of business 
after the dissolution, and until within a month or six weeks prior to the matu- 
rity of the note. Hewson resides in the parish of Jefferson, some distance 
above Carrollton. On the day the note fell due, the notary’s deputy, about 
four, or half past four o’clock in the afternoon, called at the store or office of 
Nichols, the late partner of the maker, and was there informed that the maker 
resided in the parish of Jefferson, about three miles above Carrollton. There- 
upon, the note was protested for non-payment. 

The question is, whether the endorser is discharged by any want of diligence 
in making a demand of payment of the maker. It is undoubtedly the duty of 
the holder of a note, to use all reasonable diligence to make a demand of pay- 
ment of the maker; but this word diligence is to be construed reasonably. 
Had the holder known before the maturity of the note, that the maker resided 
in another parish, it would have been his duty to make a demand of payment 
at his domicil, he having no fixed place of business; but it not only does 
not appear that he had such knowledge, but there was nothing to put 
him upon an inquiry with reference to the maker’s residence. The plain- 
53 tiff was holder of a note dated in New Orleans, drawn by a person at the 
time transacting commercial business in this city. He bad a right to presume 
that the maker resided here. If he was under a false impression with reference 
to the maker’s domicil, it was one which naturally resulted from the circum- 
stances under which the endorser himself had placed the note in circulation. 
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The note not having been paid within banking hours, was placed in the hands’ 
of a notary for protest, who was then informed for the first time, that the 
maker resided in another parish, at a distance, which considering the lateness 
of the hour and the season of the year, furnishes, we think, a reasonable 
excuse for a want of due presentment for non-payment. 

Judgment affirmed, with costs. 





Susan A. Brock, wife of Demarest, v. D. Metvitxe. 


The acknowledgment of the husband and wife in a marriage contract, that the wife is possessed of 
paraphernal funds, is not proof, as respects third persons. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
4k Field & Olcott and Henderson, Jr., for plaintiffs. J. Q. Bradford & 
Grymes, for defendant and appellant. 

Lea, J. The plaintiff sues to recover certain lots of ground which she 


’ alleges she sold to the defendant, for the purpose of securing a debt alleged by 


the defendant to be due and owing to him by her husband, whereas she alleges 
that no such debt existed, that the sale was a simulation and in fraud of her 
rights; wherefore she prays that the sale be annulled, and the defendant held 
to account for the rents and profits. 

The defendant, in addition to the general denial, pleads specially, that the 
plaintiff never had a separate interest in the property sold. It is evident that 
it is unnecessary to examine any other question than that which relates to the 
separate right of the wife in the property sued for. If the property belonged to 
the wife, it is immaterial whether Demarest was indebted to Melville or not; 
she would not be bound by an act which was intended to secure an alleged 
debt of the husband ; and if the property belonged to the community, the wife 
is incompetent to attack the sale in the manner and form, resorted to in this case. 
The only question then is, whether the wife has established a title to the lots 
as paraphernal property. The recital in the act of sale to Melville, of the title 
by which the plaintiff held the property, binds no one; it is a mere matter of 
recital for the purpose of designation ; it forms no part of the contract, and if it 
did, it would only show that, during the marriage, the wife acquired the prop- 
erty in her own name. The presumption of law incident to this fact is, that it 
is community property. , 

Her alleged separate interest in the property has been specially put at issue, 
and no testimonial proof has been offered to show that she ever had any para- 
phernal funds, with which to make the purchase. Her own and her husband's 
acknowledgments, that she was possessed of such funds, are not binding upon 
third parties. See Dimetry & Wife v. Pollock and others, 12 L. 804; 7 N.S, 
461; 2Rob., 476. 

We think the testimony offered by the defendant, to show the pecuniary 
condition of the plaintiff, before and at the time of her marriage, and generally 
with reference to her pecuniary means, was improperly rejected. 

But whatever effect we might be disj-osed to give to acknowledgements con- 
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tained in marriage contracts, when attacked by third parties, we think that a 
married woman who is acting aggressively for the purpose of setting aside and 
annulling the muniments of title with which others have been invested by her 
own act, should be held to full proof and to an affirmative showing of all the 
facts upon which she relies for suecess, and that a mere acknowledgment in a 
marriage contract is not as respects third parties, where rights are attacked, 
fuli proof of the fact so acknowledged. 

It is ordered, that the judgment appealed from be reversed ; and that upon 
the plaintiff’s demand, there be judgment as in case of non-suit, and that the 
costs be paid by the appellee, 

Re-hearing refused. 





Srare v. Satvapor Prats. 


The object of the statute of 2ist March, 1850, entitled “ An Act to provide for the assessment and col- 
lection of taxes in this State,” was merely to prescribe the mode of assessing and collecting the 
State taxes, and the sections referred to (42, 43, 44, 45 and 78) do not even by remote implication 
repeal the Act which made it a penal offence to keep a grogshop in New Orleans without a previous 
license from the city corporation. 

The Consolidation Act of 23d February, 1832, and the amendment thereto of the 15th April, 18538, 
are entirely consistent with the law of 1832 requiring a previous license to keep a grogshop. 

A fair construction of the Aet of March 16th, 1854, leads to the conclusion, that to legalize the keep- 
ing of a grogshop a previous license cannot be dispensed with, even by the Police Juries and mu- 
nicipal authorities, and that licences are still essential to the toleration of such houses. 

The City of New Orleans had, previous toe this information, instituted civil proceedings against the 
defendant in the Fifth District Court, for the purpose of collecting the amount of the tax required 
for his license and a certain penalty imposed by the city ordinance. The record of these civil 
proceedings was adduced in evidence by the defendant, on the trial of the information. The bur- 
den of the Judge’s charge, to which the defendant excepted, was, that these civil proceedings 
should be disregarded by the jury in determining the guilt or innocence of the accused, upon the 
criminal trial, and that the fact of the civil suit being instituted by the city did not amount to a 
license or the recognition of the granting of a license. Held: That it was properly a question 
of law whether the suit amounted to a license or the recognition of a license? 

The law, once broken, has power to vindicate its majesty in the punishment of the offender, although 
by repentance and civil reparation he has done his utmost to atone for his fault. 

The offender may be morally innocent, so far as to misunderstand or not even to know the law 
he violates, and yet it is necessary for the interest of society that he should not be permitted 
to set up that as an excuse. 


PPEAL from the First District Court of New Orleans, Roberison, J. 
Tappan, District Attorney, for the State. Roselius, Collens and T. H. 
Clack, for defendant and appellant. 

Sporrorp, J. Under an information filed by the District Attorney in the First 
District Court of New Orleans, Salvador Prats was found guilty of having kept 
agrogshop and: retailed spirituous and intoxicating liquors without previously 
obtaining a license fromthe city corporation of New Orleans. 

He was sentenced to pay a fine of $305 and costs, and thereupon appealed to 
this court. 

The information was based upon the 7th section of the Act of April 2d, 1832, 
(Sess. Acts, p. 166,) entitled “ An Act more effectually to prevent slaves from 
obtaining spirituous and intoxicating liquors without the consent of their mas- 
ters.” 






SUPREME COURT OF LOUISIANA. 


I. In support of a demurrer to the information filed and overruled in the 
court below, the appellant contends that the 7th section of the law of 1832, upon 
which this proceeding is grounded, has been repealed : 

First, by the Act of 2ist March, 1850, entitled “An Act to provide for the 
assessment and collection of taxes in this State.” (Sess. Acts, p. 182.) The 
object of that statute was merely to prescribe the mode of assessing and col- 
lecting the State taxes, and the sections referred to, do not, even by remote im- 
plication, repeal the Act which makes it a penal offence to keep a grogshop in 
New Orleans without a previous license from the City Corporation. See sec- 
tions 42, 43, 44, 45 and 78. 

Secondly, such a repeal cannot be inferred from the 85th section of the Con- 
solidation Act of February 23d, 1852, (Sess. Acts, p. 52,) or the amendment 
thereto of the 13th April, 1853. (Sess. Acts, p. 86.) The last named Acts are 
entirely consistent with the law requiring a previous license to keep a grogshop. 

Thirdly, it is said that this law was repealed by the Act of March 16th, 1854, 
“ concerning the licensing of drinking-houses and the sale of intoxicating liquors 
n this State.” (Sess. Acts, p. 154.) But a fair construction of the latter Act 
leads to the conclusion that, to legalize the keeping of a grogshop, a previous 
license cannot be dispensed with, even by the Police Juries and municipal 
authorities, upon whom such extensive powers have been conferred by the Act. 
Both the title and the body of this Act seem to contemplate licenses as still es- 
sential to the toleration of such houses. These licenses may be withheld alto- 
gether, or granted upon such terms and ander such regulations as the parochial 
and municipal authorities may impose, after consulting the popular will. But it 
is nowhere intimated that a power to repeal the 7th section of the Act of April 
2d, 1832, is delegated to the parishes and city corporations, nor does the repeal 
of that section appear to us to follow, by clear and cogent implication, from the 
provisions of the Act of March 16th, 1854. 

It may be worthy of remark that this section is also retained as the subsisting 
law, without material change, in the 94th section of the Act of March 14th, 
1855, “ relative to crimes andoffences.” (Sess. Acts, p. 1438.) 

Whether the city ordinances of New Orleans ordaining penalties and restraint 
of the same offence are legal, is quite another question. We will investigate 
that when a proper case arises. 

As we do not find the law under which the State has proceeded against the 
defendant to have been repealed, we turn to the other branch of his defence. 

II. A bill of exceptions was tendered to the charge of the Judge to the 
Jury. 

It seems that the City of New Orleans had, previous to this information, in- 
stituted civil proceedings against the defendant in the Fifth District Court, for 
the purpose of collecting the amount of the tax required for his license and a 
certain penalty imposed by the city ordinances. The petition contained an aver- 
ment that the defendant was pursuing the business of a coffee-house keeper, 
in defiance of law, without a previous license. The defendant resisted the de- 
mand on various grounds, declaring, among other things, that the tax was illegal 
and unconstitutional. 

The record of these civil proceedings was adduced in evidence by the defend- 
ant on the trial of the information. 

The burden of the Judge’s charge, to which the defendant excepted, was, 
that these civil proceedings should be disregarded by the jury in determining the 
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_ guilt or innocence of the accused upon the criminal trial, and that the fact of 


the civil suit being instituted by the city did not amount to a license, or the 
recognition of the granting of a license. 

It is objected, that the charge encroached upon that field of facts which is for- 
bidden ground to a Judge. We think not. It was purely a question of law 
whether the suit amounted to a license or the recognition of a license. 

But it is said that, taking it to be a question of law, the District Judge decided 
it erroneously. We think not. If it was a penal offence against the State, as 
we have already said it was, for the defendant to keep a grogshop without a 
previous license, the course of the City of New Orleans in suing him for the 
civil consequences of his acts, did not purge them of their criminality. If he 
had even settled with the city, instead of resisting her demands, that would not 
have wiped out his past guilt. The law once broken, has power to vindicate its 
majesty in the punishment of the offender, although by repentance and civil re- 
paration, he has done his utmost to atone for his fault. The argument that the 
suit for the price of a license imports a license, entirely overlooks the criminal 
character affixed by the law to the retailing of spirituous liquors without pre- 
vious licenses. 

But it is said that the jury should have been suffered te consider the civil 
proceedings, in order to solve the question of guilty intent, without which, it is 
contended, there was no offence. We think differently. The offence here 
charged is malum prohibitum. A particular intent is not of its essence. The 
offender may be morally innocent, so far as to misunderstand or not even to 
know the law he violates, and yet it is necessary for the interest of society that 
he should not set up that as an excuse. 

With the District Judge, we think the only question was, Did the defendant 
do the acts charged in the information without a previous license from the city 
corporation? The jury answered the question in the affirmative, and we see no 
good reason to disturb the judgment rendered upon the verdict. 

It is therefore affirmed, with costs. 





W. Barry v. W. Krwsatt et als. 


A consistent answer which does not admit that a cause of action ever existed, can not dispense the 
plaintiff from proving his demand. On the other hand, an answer which admits that there was 
once a legal liability, but avers that by reason of new matter, set up by the defendant, his liability 
has been cancelled, imposes upon the party answering the burden of proving his new averments, 
and dispenses the plaintiff from making preliminary proof of his demand. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Field & J. Henderson, Jr., for plaintiff. Van Matre, for defendant and 
appellant. 

Sporrorp, J. This is an action for the value of a slave, alleged to have been 
taken on board a steamboat, belonging to the defendant, without any right or 
authority, and against the consent or leave of the petitioner, whereby the slave 
was wholly lost to him. 

The fine of $500, imposed by law, is also demanded for the illegal taking 
and carrying away of said slave from New Orleans on a steamboat without 
authority. 





State 
Prats. 


SUPREME COURT OF LOUISIANA, 


It would appear, therefore, that the plaintiff's intention was to base his ac- 
tion upon the highly penal statute of March 25th, 1840, (Session Acts, p. 89,) 
although the petition is not framed according to the phraseology of that Act. 

The defendants answered that the slave in question, with the knowledge and 
consent of his master, the plaintiff, hired himself as fireman on board thtir 
steamer, for a voyage up Red River and back, ata fixed rate of wages, &. 

The only evidence that the slave was ever on board the defendant’s boat, is 
the admissions of the answer. The District Judge severing those admissions 
from the simultaneous averment that the slave was there with his master’s 
consent, gave judgment against the defendants for the value of the slave, be- 
cause they failed to prove by two witnesses and corroborating circumstances, 
the authorization of the master. 

_ The defendants have appealed, and insist that the allegations of their answer 
must be taken together, and that so taken they makes out no case for the plain- 
tiff, who must, therefore, fail in his action for want of proper proof. 

It has been said at bar that the adjudged cases upon this subject of judicial 
admissions, are irreconcileable. We find no necessary inconsistency, except’ 
upon one point, and that is, whether the pleadings in a suit are judicial con- 
fessions in the sense of the Article 2270 of the Civil Code. The case of Diggs 
v. Parish, 18 L. R., 10, intimates that they are not, and the case of Hough v, 
Vickers, 6 Ann. 724, implies that they are. Upon this point we do not choose 
to express an opinion now. For upon principles of logic, which form the basis 
of the rules of evidence, as well as upon the authority of the adjudged cases 
which are harmonious to this extent at least, a consistent answer which does 
not admit that a cause of action ever existed, cannot dispense the plaintiff from 
proving his demand. 

On the other hand, an answer which admits that there was once a legal lia- 
bility, but avers that by reason of new matters set up by the defendant, his 
liability has been cancelled, imposes upon the party answering the burden of 
proving his new averments, and dispense the plaintiff from making a preliminary 
proof of hisdemand. Bryans v. Dunsette,1 N.S. 415; Crummen v. Cavenah, 
Tbid., 533 ; Diggs v. Parish, 18 L.,10; Small v. Zachary, 4 Rob. 144; Hough 
v. Vickers, 6 Ann. 724; Poultney v. Cecil, 8 L. 423. 

Applying these principles to the case at bar, we find the plaintiff charging 
the defendant with a tort and a penal offence, to-wit: that of carrying off his 
slave on a steamboat, without his permission. The defendants respond, in sub- 
stance, that they have never committed any tortious act, because they hired 
the slave as a fireman on board their boat with the plaintiff’s permission. This 
amounts to a denial that there ever existed a cause of action, and therefore 
does not absolve the plaintiff from proving aliunde that the slave was found on 
board the defendants’ steamer, in order to make out a prima facie case. 

The answer being consistent throughout, and involving a denial of any lia- 
bility towards the plaintiff ever having been incurred, it would be manifestly 
unjust, to pick out a phrase here and there, rejecting the surrounding matter, 
in order to infer a confession of guilt, when the party was all the while pro- 
testing his innocence. 

There is then no proof of any portion of the plaintiff’s demand, except such 
as absolutely refutes the inference of a legal liability on the part of the de- 
fendant. 
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But as the District Judge viewed this matter in a different light, and we 
are not ready to say that there is sufficient evidence to enable us to give a judg- 
ment for the defendants, wt therefore accede to their prayer that the cause be 
remanded. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed, and that the cause be remanded for a new trial, ac- 
cording to law, the plaintiff to pay the costs of this appeal. 





Succession or Epwarp D. Lewis. 


The children of parents, domiciled in this State at the time of their decease, no doubt retain the 
domicil of their parents, and the courts of the State, having jurisdiction of this domicil, have, ex- 
clusively, the power of appointing those, who are entrusted with the control of the persons, and 
the administration of the property of minors so situated ; and, as a general rule, the domicil of the 
minor cannot be changed by a departure of the tutor or the removal of the minor from the 
State. 

The right of expatriation is not questionable in a free country, and that a natural tutor expatriating 


, himself has a right to take his children with him, is still less disputable. 4 M. 716, T17. 


We see nothing in the jurisprudence of the State which would prevent a foreign tutor from being re- 
cognized as entitled to stand in judgment in all conservatory or administrative measures which the 
interest of his ward might require. He may provoke by and with the advice of a family meeting 
and under the sanction of the court, the investment of the funds of the milnor, the sale of his 
property and the reinvestment of its proceeds. 

Article 946 of the Code of Practice, appears to have been intended to provide for a case where the 
minor was not represented, but it is not applicable where the tutor, though a non-resident, is either 
present or represented. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
M. M. Cohen, for F. Albey, appellant. J. B. & 0. T. Bemiss, for un- 
der tutor. 

Lea, J. Feliz Albey, who resides in France, is appellant from a judgment 
refusing to recognize him as tutor of the minor, Mary Annette Lewis, and to 
permit him, in his said capacity, to take such steps for the preservation and 
administration of the estate of said minor, as her interest may require. The 
state of facts upon which this decree was rendered, so far as they are necessa- 
ry to an elucidation of the case, are substantially as follows: Mary Ann Hare, 
the mother of the minor, whose tutorship is the subject matter in contestation, 
married Edward D. Lewis, of this city, who died at Nice, in Sardinia, on 
the 3d September, 1848. The sole issue of this marriage was a posthumous 
child, born two days after her father’s death. Upon her return to New Or- 


Jeans, Mrs. Lewis was appointed and qualified as natural tutrix of her minor 


child. In 1853, Mrs. Zewis married the present applicant, after having ob- 
tained the consent of a family meeting, duly homologatéd, that she should re- 
tain the tutorship of her daughter. Her husband resided in France, to which 
country she removed, taking her daughter with her. She continued to reside 
in France until the month of September, 1854, when she died, leaving her hus- 
band testamentary tutor of her child. It is upon this appointment, duly con- 
firmed by the proper tribunals of the domicil of the deceased, at the time of 
her death, that the petitioner rests his application to be recognized by the tri- 
bunals of this State, so as to enable him to enter upon the. administration and 
control of the assets belonging to his pupil. 


SUPREME COURT OF LOUISIANA, 

This application is resisted on the ground that the father of the minor hay- 
ing been, at the time of his death, a citizen and resident of this city, where his 
estate is situated, and where his succession was opened, his minor child is also 
a citizen of the State, and that the courts of France have no power to appoint 
or confirm a tutor to an American minor, and that the succession of the father 
being under administration in one of the courts of the State, that tribunal 
alone has jurisdiction over the person and property of the minor. The first 
question to be determined in this case is, whether the minor’s domicil is in 
France or Louisiana? The children of parents domiciled in this State, at the 
time of their decease, no doubt retain the domicil of their parents, and the 
courts of the State having jurisdiction of this domicil have exclusively the 
power of appointing those who are intrusted with the control of the persons 
and the administration of the property of minors so situated; and as a gene- 
ral rule the domicil of the minor cannot be changed by a departure of the tutor 
or the removal of the minor from the State. But this general rule cannot, in 
the nature of things, “embrace cases where a parent leaving the State, takes 
his child along with him.” The right of expatriation, as was remarked by Der- 
bigny, Justice, in the case of Delacroiz v. Boisblanc, “is not questionable in a 
free country” and “that a natural tutor expatriating himself has a right to 
take his children with him, is still less disputable.” 4th Martin 716,717. The 
natural tutrix appointed by the court of the original domicil in this case, re- 
moved her domicil to France, taking her child with her, and the domicil of the 
child was changed with that of the mother. She died in France, and her suc- 
cession was opened there, and the court of the common domicil of both moth- 
er and child, appointed a tutor to the minor, in accordance with the terms of 
the will of the last surviving parent. 

This appointment is in every respect legal. The objection that the court of 
France had no power to appoint a tutor to an American minor, cannot be con- 
sistently maintained by courts that are, themselves, daily making appointments 
of a similar character. The application stands before the court, therefore, in 
the same light as would a tutor legally appointed to a minor born in France; 
with all the rights which any foreign tutor would have with reference to prop- 
erty in this State, belonging to his ward. The petitioner in this case asks that 
he be “ recognized as tutor,” and that as such, he may be allowed to obtain 
such orders, decrees, judgments and proceedings, as may be “legal and equit- 
able” and “to the court may seem meet and proper.” We do not under- 
stand this application as claiming the right to act otherwise than under the 
orders ef the court, and therefore, of course, in accordance with the laws of 
the State. The rights of guardians 4nd tutors, deriving their authority from 
the laws and tribunals of one State, with reference to the property of their 
wards, situated in another, has been the subject of frequent and inconclusive 
controversy. Mr. J@stice Story’s work, on the conflict of laws, contains a 
compilation of authorities which is, itself, the fruitful source of divergent opin- 
ions. 

It may be sufficient, therefore, as furnishing a safe and consistent rule of 
action founded on considerations of expediency and policy, to refer to the pre- 
cedents of our own jurisprudence. In the case of Berluchauz v. Berluchauz 
et als., 7th La. 547, it was held to be “a doctrine not controverted by the 
court that the tutor of a minor, deriving his authority from the law of their 
common domicil, has a right to exercise the actions of his pupil everywhere,” 
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“the comity of nations recognizing the validity of such an authority.” It was ee oF 


announced in that case, that had a tutor, duly qualified at the place of the mi- 


nor’s domicil, claimed the right to represent said minor in the proceedings for © 


a partition, such right would have been recognized. | 

In Chiappella v. Conprey et als., 8th La. 86, it was determined that a tutrix 
residing in France, might sue for and take possession of property situated in 
Louisiana belonging to the inheritance of her ward, and that such tutrix would 
be recognized in the courts of this State without confirmation by its tribunals, 
and that such tutrix might exercise her office by an agent or attorney in fact, 
residing here ; and in accordance with this doctrine, the sum of $11,500 was 
paid over to the agent of a foreign tutor. In the matter of the succession of 
Senac, the right of a widow, residing in France, to stand in judgment as the 
representative of her child, was again expressly recognized. 

The Act of 18438, p. 97, it is true, is limited in its application to tutors or guar- 
dians, residing within the United States; it has, moreover reference to the re- 
moval of property from the State ; but it is to be observed that the Act appears 
to have been intended as an enlarging, not as a restrictive statute, and was 
properly passed for the purpose of quieting all doubts with reference to the 
question which had divided the opinions of jurists. Be this as it may, we see 
nothing in the previous or subsequent jurisprudence of the State, which would 
prevent a foreign tutor from being recognized as entitled to stand in judgment 
in all conservatory or administrative measures, which the interest of his ward 
might require. He may provoke by and with the advice of a family meeting, 
and under the sanction of the court, the investment of the funds of the minor 
or the sale of his property and the reinvestment of its proceeds. Article 946 of 
the Code of Practice appears to have been intended to provide for a case where 
the minor was not represented, but is not applicable, where the tutor, though 
a non-resident, is either present or represented. In the case of Monceau v. 
Poydras, 6th An., Eustis, Chief Justice, held, that in relation to the power of a 
court to direct the funds of a succession to be retained or remitted for distribu- 
tion, under the sanction of the tribunals of the domicil of the testatrix, we con- 
sider there can be no question. Its exercise is a matter of discretion depend- 
ing on the circumstances of each case, and on the established comity prevail- 
ing between nations in amity with each other; and this doctrine we take to be 
in accordance with the growing spirit of liberality, which characterizes the 
modern intercourse of nations, See also Gravillion v. Richards, Executor, 
18th La. R. 298. 

_ We do not wish to be understood as limiting, in any manner, the right which 

every creditor or party interested, may have to insist upon the appointment of 
an administrator or curator of an estate, in cases where their interests require 
such an appointment Th the case at bar, the estate appears to be free from 
debt, and the only interest represented is that which is personal to the minor ; 
we can see no good reason why the tutor of the domicil should be embarrassed 
by the appointment of a domestic tutor. The under tutor has acted in good 
faith, and with reference tothe proper discharge of his duty. He ought not, 
therefore, to be condemned personally to pay costs. 

It is, therefore, ordered, that the judgment appealed from be reversed and 
that Feliz Albey be recognized as the tutor of the minor, Mary Annette Lewis, 
and as such, entitled to represent the interest of said minor in all matters 

rendered necessary in the administration of the personal interests of said 
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a: minor in the succession of her father, subject to the order of the court and to 
its sanction in all proceedings had herein, and to such requirements as respects. 
the furnishing of security, as the court in its discretion, may impose. 
It is further ordered that the costs of these preceedings in both courts be 
paid by the estate. 





M. S. Heppricx v. T. & C. Banister. 


A due bill was sued upon more than four years after its maturity. It was signed by the defendant, 
but the body of the bill was not in her handwriting. A blank space was left, in which the amount 
expressed to be due was ingerted in the handwriting of the plaintiff himself. In the intervening 
time between the maturity of the note and the institution of the suit, plaintiff had two settlements, 
one with Mr. Banister and one with Mrs. Banister, the defendants, which purported to be settle- 
ments in full. For a long time subsequent to the date of the bill, the plaintiff had access to the 
papers and accounts of the defendants, and stood generally on the footing of a confidential business 
adviser, until a quarrel occurred, which put an end to all friendly intercourse. Held: that these 
settlements are not proof of payment of the due bill, nor could they have been admitted for that 
purpose, but they were admissible as forming a part of the circumstances, and as tending to show 
the character of the business transactions and relations subsisting between the plaintiff and the 
defendants, from which an inference may be drawn with reference to the reality of a consideration 
for the due bill, and that, under these circumstances, a sufficient showing has been made to shift 
the burthen of a valid consideration for the due bill from the defendants upon the plaintiff. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
T. W. Collens, for plaintiff. Durant & Hornor, for defendants and ap- 


pellants. 

Lea, J. This is a suit upon a written acknowledgment and promise to py to 
the plaintiff $1000, borrowed money, alleged to have been executed by the de- 
fendant, Charlotte Banister, who is and was, at the time of the alleged execution 
of the note or due bill, a public merchant, resident in this city, acting in her 
capacity as such, with the full knowledge and consent of her husband, who is 
made co-defendant herein, and against whom, together with his wife, judgment 
is prayed in solido. 

Notwithstanding the wide range of the testimony adduced on the trial of the 
case, and the somewhat ambiguous character of the answer, it appears to us that 
the defence must be confined, under the pleadings, to a denial of any considera- 
tion whatever for the note or due bill, a denial of title in the plaintiff, and of 
any authority on the part of the defendant, Mrs. Banister, to execute the note. 
No plea of payment has been made by the defendants, and the genuineness of 
the defendant’s signature must be considered as admitted by the pleadings, if 
not established by the evidence. 

It is also admitted, that, at the date of the note, Mrs. Banister was a public 
merchant, trading in her own name. It may be assumed also, that in a business 
of the character and extent of that in which the defendant was engaged, ocea- 
sional loans, for the purpose of carrying on the business, would properly come 
within the scope of “commercial contracts,” soch as a married woman, who was 
a public merchant, might be authorized to make, and in such case, the reasonable 
presumption would be, that the money so borrowed was used in her business. 

Applying these principles to the facts of the case, so far as they are established 
by legal evidence, we nevertheless think, the plaintiff has failed to make out a 
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conclusive case against the defendants. It is proper to remark, however, that, 
in considering the case, we throw out of view all the testimony taken on the first 
trial of the case, in which the defendant was not properly before the court; 
which testimony was objected to by the defendants, as appears by the bills of 
exceptions. 

Apart from the testimony of Clidsey and Mrs. Conklin, which we think was 
inadmissable, the plaintiff’s case rests almost exclusively on the testimony of 
Robert Carter, which, in some respects, is not only inconsistent with itself, bat 
unsatisfactory from the apparent interest which he appears to have taken in the 
plaintiff’s success in this suit. 

The instrument sued on bears date of the 24th January, 1849, and matured 
on the 1st September of the same year. Assuming that it was signed by the 
defendant, Mrs. Banister, it is clear that the body of the note was not in her 
handwriting, and that a blank space was left, in which"the amount expressed to 
be due was inserted, which insertion is shown to be in the handwriting of the 
plaintiff himself. 

This due bill, it appears, was not sued upon till the latter part of December, 
1853, more than four years after its maturity, and in the intervening space between 
the maturity of the note and the institution of the suit, it appears that the plain- 
tiff had two settlements, one with Mr. Banister and one with Mrs, Banister, 
which purported to be settlements in full. Those receipts are not'proof of pay: 
ment of the due bill, nor could they have been admitted for that purpose, bul 
they were admissable as forming a part of the circumstances, ‘and as tending to 
show the character of the business transactions and relations subsisting between 
the plaintiff and the defendant, from which an inference may be drawn with re- 
ference to the reality of a consideration for the due bill. 

It is moreover shown that, for a long period of time subsequent to the date of 
the bill, the plaintiff had access to the papers and accounts of the defendant, and 
stood generally on the footing of a confidential business adviser, until a quarrel 
occurred, which put an end to all friendly intercourse. 

Now, we think that, under these circumstances, a sufficient showing has been 
made to shift the burthen of proof of a valid consideration for the due bill, from the 
defendant upon the plaintiff; and that no satisfactory proof has been made on the 
part of the latter to entitle him to a judgment. 

It is ordered, that the judgment appealed from, be reversed, and that,as respects 
the plaintiff’s demand, there be judgment as in case of nonsuit, and that plaintiff 
and appellee pay costs in both courts. 





Grorce Marner v. James Harrison & Co. 
Fact: Proof of agency. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Durant & Hornor, for plaintiff and appellee. Hunton & Bradford, for de- 
fendant. 


Bucnanan, J. This case turns entirely upon questions of fact. Were the 
hundred hogsheads of sugar, sequestered herein, purchased for the account of 
100 
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defendants? Was Prescott authorized by defendants to make the purchase for 
their account? The evidence requires us to answer both these questions in the 
affirmative. Prescoit’s testimony upon these points is positive and uncontradicted. 
The fact, elicited in cross-examination, that James Harrison & Co. told him, be- 
fore he went up the coast, that they would have nothing to do with the planters 
in the transaction—that he (Prescott) must draw upon them (Harrison & Co.) 
individually—makes no difference as to the liability of Harrison & Co. It was 
merely the form which they chose to give to their payment. In substance, it 
was unquestionably a contract between them and the planter, through the media- 
tion of Prescott. And this view is borne out by the acts of defendants. 

Being dissatisfied with the quality of the first lot of sugar received, they order 
Prescott, by telegraph, to cease weighing, and come down the river. Upon what 
principle did they undertake to control Prescoit’s operations or movements, if he 
was not acting as their agent? Again, they receive from the steamboat this lot 
of one hundred hogsheads, which Prescott ships them, and which he had already 
taken for their account, when the telegraphic dispatch reached him. 

The reasons for judgment, of our brother in the District Court, contain a lucid 
and correct narration of the facts in the cause. 

Judgment affirmed, with costs. 





Joun McDonocn v. Martin Gorpon., JR. 


A judgment, rendered by a court of competent jurisdiction, against a party who was personally 
cited, cannot be treated as an absolute nullity. 

The plea that a suit is premature, is a dilatory exception, and must be pleaded én Limine litis. 

The Code of Practice does not require the cause of the Judge’s recusation to be entered of record. 

The law requires no notice of recusation to be served. 

The Act of the 28th April, 1853, didnot prescribe which of the other five District Judges should preside 

_ in place of the recused District Judge; therefore Weld: that either of them is comptent, and that 
the ruies of court, established merely for the convenience of the Judges and of suitors, could not 
destroy the competency. 


PPEAL from the Third District Court of New Orleans, Augustin, J. 
Grivot, for plaintiff. Durant & Hornor, for defendant and appellant. 

Srorrorp, J. The original judgment in this case was signed on the 28th of 
June, 1845. 

On the 25th May, 1854, the executors of the plaintiff had the defendant cited 
to show cause why the said judgment. should not be revived, pursuant to the 
mode pointed out by the act of April 80th, 1853, “ relative to the prescription of 
judgments.” (Session Acts, p. 250.) 

The defendant made default, as he had done in the the original action, and, on 
the 1st July, 1854, judgment went against him, reviving the former judgment. 

In March, 1855, the plaintiffs, made their money by citing the Citizens’ Bank 
in garnishment. 

In the following May, the defendant took this devolutive appeal from the 
judgment of revival, signed on the Ist July, 1854. 

He has assigned nine technical objections as errors in the judgment of revival, 
and eleven more as errors in the judgment revived. 

We dismiss the last array first, remarking only that it is quite too late to appeal 
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from a judgment rendered in 1845, and that the judgment in question cannot be 
treated as an absolute nullity, because it was rendered by a court of competent 
jurisdiction against a party who was personally cited. 

The errors assigned against the judgment of revival om be noticed in their 
order. 

I, That the Act of 30th April, 1853, is not retroactive, and that it is only 
after the lapse of nine years, and upwards, from the date of the Act, that pro- 
ceedings can be had to revive a judgment. 

The plea that a suit is premature is a dilatory exception, and must be pleaded 
in limine litis. 

But the defendant, as we have stated, made no appearance in the court below, 
and judgment by default, after personal citation, was in due time made final 
against him. 

II. That the Judge of the Third District Court, where the suit was pending, 
recused himself, without any cause being assigned of record. 

The Code of Practice does not require the cause of the Judge’s self-recusation 
to be entered of record, and if the party wished to bring that matter before us, 
he should have appeared in court, and taken the proper steps to do so. 

In the absence of all evidence upon the subject, we will not presume that a 
District Judge has recused himself without a legal cause. 

III. That no notice of the recusation of the Judge of the Third District Court 
was served on the defendant. 

The law required no such notice to be served upon him. If he wished to 
know what orders were made in the cause, he could have learned by obeying the 
citation, and making his appearance in court. 

IV. That the Judge of the Fifth District Court, who rendered the judgment 
of revival, was incompetent to sit in the Third District Court for the trial of re- 
cused cases in the month of June, because, by the rules adopted by the Judges 
of the six District Courts of New Orleans, that duty fell for that month upon the 
Judge of the Sixth District Court. 

The Act of the 28th April, 1853, sec. 4, (Session Acts, p. 190,) did not pre- 
scribe which of the other five Judges should preside in place of the recused 
Judge; either of them was, therefore, competent. The rules of court, estab-, 
lished merely for the convenience of the Judges, and of suitors, could not de- 
stroy that competency. 

V. That all the proceedings subsequent to the judgment of revival, had by 
the judicial action of the recused Judge, are null and void. 

This is not an appeal from proceedings subsequent to the judgment, but rind 
from the judgment itself. 

The VI, VII, VIL and IX objections all relate to the recusation of the ~ovad 
of the Third District Court,.and have already been answered in speaking of the 
second error assigned. The appellant not having shown that the Judge did 
wrong, we will presume that he did right. 

The statute of April 80th, 1853, under which the proceedings complained of 
were had, although probably enacted in the interest of judgment debtors, is well 
calculated to incite judgment creditors to perpetual diligence in pursuit of their 
demands. 

It declares that any judgment may be revived, as therein provided for, as often 
as the party or parties interested may desire. 
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the zeal of his creditor in availing himself of this remedy some.years before the 
judgment was prescribed. If he wished to avoid the additional costs, he should 
have paid the judgment. 

It is, therefore, ordered, that the judgment appealed from be affirmed, with 
costs. 


M. Greenwoon & Co. v. Cooper et al. 


After the carrier has receipted for the goods, they are at his risk, as much as if they were aboard 
the vessel. 

It is proper to give notice of the sale by auction, of damaged goods, yet the failure to do so, does 
not preclude a party from recovery, when proof of damage is corroborated by other independent 
testimony. 

The principal object for which the intervention of the Port Wardens seems to be requisite, is to 
determine whether goods are damaged to such an extent, as to render a sale necessary, 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
T. J. Semmes, for plaintiffs and appellants : cited, Rathbone v. Neal, 4” 
An. 566, 567. 
Cohen, for defendants : 


Plair-tiffs’ counsel cites 4 An. 566-7, in reply to so much of the judgment of of 
the District Court as decides against incite because they sold t 
goods at public auction, without notifying the captain of the ship or her — 
that plaintiffs intended so to do. 

But Rathbone v. Neal, does not apply to damaged goods, but to delay in 


deliv 
he Leiel ares errs in stating that a sale was recommended by the Port Wardens, 
and that Captain Swain was a Port Warden. 


Winthrop & Josephs, on the same side. 

Lza, J. The plaintiffs in this case claim the sum of $4,141 for damages on 
goods consigned them by the ship St. Peter, and delivered in bad order. 

The defendants aver that the merchandise received by them, was delivered 
“ in the same order and condition in which it was received,” and deny that the 
goods have sustained any loss or damage in consequence of their neglect. 

It is somewhat questionable, whether under such a defence as this, evidence 
could be offered to prove a cause of damage, occurring after the receipt of the 
merchandise by the carrier ; for the defence is, that it was delivered “ in the same 
condition in which it was received.” It is not urged in the pleadings, that.the 
goods were damaged after the defendants had received them, by any over- 
whelming accident, which human forsight and prudence could not avert, or 
guard against ; but it is shown by some of the witnesses, that after the boxes 
of merchandise had been received by the ship, and before all of them had been 
taken on board, there arose a violent storm, “ the like of which had never been 
known to the oldest inhabitant of Boston,” causing the tide to rise toan 
unusual height, so as to flood the lower floor of the warehouse in which the 
boxes had been placed for protection. But the same witness who testifies to 
the unusual violence of the storm, declares, with great confidence, that it did 
no damage to-the goods, as they had been raised on boxes or skids, so as to be 
out of the reach of the flood. 
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whatever was made’to the storm. The receipt of the bill of lading, acknowledg- 





ing the goods to have been received in good order, has not been contradicted ; 
on the contrary, it is evident that the damage was caused by salt water, and 
even assuming (what the defendants’ witness denies) that it occurred during 


the overflow, it is not satisfactorily shown that such injury might not have been 


prevented by due diligence. After the defendants had receipted for the mer- 
chandise, it was at their risk as much as if it had been on board of the vessel. 
If it was brought to them faster than they could conveniently dispose of it, 
they were not bound to receive it. 

Objection has been made, that the defendants were not notified of the in- 
tended sale of the damaged goods. It certainly would have been proper to 
give such notice, but the failure to give it, does not, in our opinion, preclude 
the plaintiffs from a recovery, when the proof of damage is corroborated by 
other independent testimony. The goods were sold at public auction by a 
regularly licensed auctioneer, and it is not pretended that they were sold at a 
sacrifice. There has been no imputation of bad faith in the proceeding, and 
no intimation that if the defendants had been present at the sale, they could 
have suggested a better means of arriving at the true measure of the damage 
sustained. 

Moreover, the proof of damage does not rest exclusively upon the proces 
verbal of sales made out by the auctioneer. The experts who examined the 
merchandise, very minutely and conclusively establish its perishable condition, 
and the absolute necessity for a sale at auction. They moreover show that 
the extent of damage actually sustained, when taken in connection with its 
exposure to absolute destruction, was such as not to justify any expectation 
of a higher price than it actually brought. The principal object for which the 
intervention of Port Wardens seems to be considered requisite, is to determine 
when there exists a necessity for a sale, but when that fact is once established, 
asin the case at bar, the actual sale is always made at public auction. Now, 
it was the right of either of the parties to have insisted upon an auction sale, 
and had the whole matter been referred to the Port Wardens, they could have 
done no more than sell at auction. We consider, therefore, that the evidence 
sufficiently shows, that the defendants have sustained no damage from the want 
of notice complained of. See Rathbone v. Neal, 4 An. 567; also, 23 Wen- 
dell’s Reports, 306, Bowman v. Teal. 

It is ordered, that the judgment appealed from be reversed; and that the 
plaintiffs, Moses Greenwood & Co. do have and recover of the defendants, 
Stephen Davenport, A. Allen, J. Larrabee, and Cyrus Cooper, in solido, the 
sum of $4,141 19, with interest thereon, at the rate of five per cent. per annum, 
from the 2ist June, 1851, till paid, and costs of suit, with privilege for the 
payment of the same on the ship St. Peter. 


P. Maxwett v. S. H. Kewnepy & Co 55 


Plaintiff offered in evidence, “the drafts and protests filed with the petition™ 
made to the introduction of these documents. Held: That the introduction 
without objection, was itself sufficient proof of the endorsements of the di : 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Durant+& Hornor, for plaintiff. Wolfe & Singleton, for defend: 
appellants. x. 

Lea, J. In this case the defendants are sued as acceptors upon two bill 
exchange, drawn by Rhodes, Pegram & Co., to their own order, and endé 
by them. The defendants pleaded the general issue. On the trial of the es 
the plaintiff offered in evidence, “the drafts and protests filed with 
petition.” No objection was made to the introduction of these documents, 
judgment was accordingly rendered in favor of the plaintiffs for the amou 
claimed in the petition. It is urged, on behalf of the defendants, that the e1 
dorsements of the payee should have been proved. We think that the int 
duction of the documents sued on, without objection, was itself f enter ‘ 
of the endorsements. 

We are not prepared to say that the case is one in which damages as for 
frivolous appeal, should be allowed. ; 

It is ordered, that the judgment appealed from be affirmed, with costs. ° 


Same Case on a RE-HEARING. 


When parties are present, or presumed to be present, at the trial of a cause, and written ir 
are offered and received in evidence without objection, the signatures of all persons prope! 
ties to such instruments, are considered as admitted. This well settled rule of evidence 
to bills and notes as well as to other instruments. — , 


ERRICK, C.J. (Srorrorp, J. dissenting.) On the motion for a re-h 
in this case, we take occasion to say, that we consider the rages 
drawers, acceptors and endorsers of bills of exchange, and of the makers” 
endorsers of promissory notes, to, form a part of such instruments. on 

We know of no good reason why these instruments, (bills of exchange amg” 
promissory notes,) should remain longer an exception to the well settled and © 
convenient rule, that where parties are present, or presumed to be present, at 
the trial of a cause, and written instruments are offered and received in evi- 
dence, without objection, the signatures of all persons properly parties to such 
instruments, are considered as admitted. See Tyler v. Marcelin & Depes, 
8 An. 312. 

As the defendants did not choose to put the plaintiff upon the proof of the 
endorsements in the lower court, we think they should not be permitted here, 
on an objection so purely technical, to obtain a reversal of the judgment of 
that court. 

Re-hearing refused. 





_ STATE v. Manvet Osrecon. 


the Judge to elucidate the law, even by supposing a state of facts for the 
; it is proper that he should inculcate upon the minds of jurors a sense of 
to the public as well a» to the accused ; this, however, should be done by 
al character, not by observations tending directly to induce the jury to find a 

"particular verdict in the cause before them. 
The Judge instructed the jury that it was their duty to find an unqualified verdict, if the case was 
Gear. Held; That there was error in the Judge’s instruction, for, if the case was not clear, be- 
ind @ reasonable doubt, they could not find the prisoner guilty at all, and the charge amounted 
‘0 an instruction that if a person was found guilty of arson, he should always be punished with 
; everlooking the Act of May 27th, 1846, which declares that: “ in all cases where the pun- 
Wahment denounced by law is death, it shall be lawful for the jury to qualify their verdict by ad- 
% ding thereto, without capital punishment.” 


) PPEAL from the First District Court of New Orleans, Robertson, J. 
Isaac E.. Morse, Attorney General, for the State. @. & 0. E. Schmidt, 
for defendant and appellant. 
* Srorrorp, J. The prisoner was convicted of arson, by an unqualified ver- 
, and sentenced to death. 
complains, on appeal to this court, that the charge of the Judge, appen- 
ded in writing to one of his bills of exceptions, was contrary tolaw, and great- 
to his prejudice. 
_ The upshot of the charge was, to impress the jury with the idea that if they 
found the prisoner guilty of arson at all, it was their duty not to qualify their 

p verdict by adding the words, ‘‘ without capital punishment.” 

' After stating that he found no point of law in the case that required a special 
4 - mention or particular elucidation, the Judge went on to say, amongst other 
* things, that: “the penalty of arson, in a case which is clear, is death, and that 

£. should not hesitate to'find an unqualified verdict when the case was 

; that some years ago, when fires were most frequent in the city, a man 
found guilty and executed for arson, and fires ceased for months after; 

a "that there i is a strong necessity for the severest punishment of the crime of ar- 

‘ate nS at the present time ; that the crime is daily committed with impunity, and 

a jurors do their duty fearlessly, and without being too scrupulous as to 
oe b severity of the law, no man’s life, family and property can be safe; that 
_ heresis an imperative necessity for punishing crimes of the highest grade with 
| — the utmost severity ; that there is a remarkable increase of high crimes, and, 

Pe Judge believed, that nothing less than the infliction of capital punish- 

“. ment will deter offenders in such cases; that to-day, while the jury has been 

sitting on the trial of this case, crime has been perpetrated, and two men have 
been killed by being shot down in the street; that it is time that jurors should 
have sufficient nerve to do their duty fearlessly, and aid in putting down these 
heavy crimes; that it is their duty, when a case is clear, to find a verdict ac- 
cording to the facts, no matter what the consequences may be to the accused, 
as the jury have nothing to do with the punishment, the law fixing that.” 

In some respects, these instructions are contrary both to the letter and spirit 
of the Acts of April 80th, 1858, and May 29th, 1846, upon which we have re- 
cently given our views, in the case of the State v. Meloin. 
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It is always proper for the Judge to elucidate the law, even by supposing a 
state of facts for the purposes of illustration ; it is proper that he should incal- _ 
cate upon the minds of jurors a sense of their high responsibility to the public 
as well as to the accused; this, however, should be done by remarks of a gen- _ 
eral character, not by observations tending directly to induce the jury to find — 
a particular verdict in the cause before them. a 

Aside from the general tenor of the Judge’s charge in this instance, there 
was error in instructing the jury that it was their duty to find an unqualified 
verdict, if the case was clear; for, if the case was not clear, beyond reasonable 
doubt, they could not find the prisoner guilty at all; and the charge amounted 
to an instruction that, if a person was found guilty of arson, he should always 
be punishable with death, overlooking the Act of May 29th, 1846, which de- 
clares that: “in all cases when the punishment denounced by law is death; it 
shall be lawful for the jury to qualify their verdict by adding thereto, without 
capital punishment.” 

It is therefore ordered and decreed, that the judgment in this case be te- 
versed, the verdict of the jury set aside, and the cause remanded for a new 
trial, according to law. ' 
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S. D. Tonez v. F. Kennerr & Co. 


Plaintiffs offered to prove that it is the custom in New Orleans, for the consignee to insuré goods 
consigned for sale, against loss by fire. Defendants, who had reconvened, objected, on the ground 
that there was no allegation of a neglect to insure and a loss therefrom. Held : There would be 
great force in the objection if the case stood upon a simple answer, but defendants having, by 
their pleading, become plaintiffs, the evidence was admissible, as tending to rebut the reconven- 
tional demand. 

To recover against a consignee of goods which had been burnt, while in his possession, and not in- 
sured by him, it must be made to appear by the most conclusive proof, that it is the custom for com- 
mission merchants to insure goods cons: gned to them for sale, unless instructed to the éontrary. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Mott & Frazer, for plaintiff : 

Defendants in a previous shipment from the same plaintiff, through the same - 
agents, of goods of the same kind, and without instruction to insure, charged 
premium for fire insurance, and rendered their account tothe owners, which was 
not objected to. This mode of doing business being ratified, it becomes the 
basis of transactions between the parties, and the parties were bound to insure. a 
Rolston v. Barkley, 6 M. 649 ; Berthoud v. Gordon. 6 L. 583 ; Strong v. High, i. 
2 Rob. 103; Patterson v. Leake, 5 An. 547; 1 Domat, Cushing ed. 477;- 
Moons v. Summul, 2 Wash. C. C. 203; Wallace v. Telfair, 2 Tenn. R. 188, 
in note; 1 do do 24; 2 Vesey, jr., 239; 8 Kent. Comm. 261 


Marr and Goold & Stansbury, for defendants and appellants. 

Merrick, ©. J. The plaintiff’s petition was filed 18th August, 1851. He 
alleges in substance that in the months of December, 1849, and January 1850, 
he shipped from Baltimore to the defendants in this city, sundry consignments 
of cotton ducks and ravens; that defendants made certain advances upon the 
same; that a balance of $2,038 12} is still due petitioner; that defendants, 
although applied to, neglect to account, pretending that the said goods have 
been lost and destroyed, which petitioner denies to be the truth. 
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The-defendants in their answer, among other things, allege that the goods © 


eivaened in their warehouse, a safe building, and that they, with the resi- 
due of the merchandise of the defendants, were destroyed by the extensive fire 
of February, 1850, without any fault on the part of the defendants, a few 
pieces of the goods being saved from the fire. The defendants then assuming 
the character of plaintiffs, in reconvention, demand judgment against the plain- 
tiff for $2,066 92, on account of the excess of the advances made by them 
over the proceeds of the sales of the goods saved at the fire, and the sales 
rendered the plaintiff before the fire took place. 

On the trial, the plaintiff offered to prove, by witnesses upon the stand, that it 

is the custom of commission merchants, in the city of New Orleans, to insure all 
goods consigned to them forsale. The Judge of the lower court having received 
the testimony of the witnesses produced, notwithstanding defendents’ objection, 
that the defendants excepted on the ground they were not sued for not insuring 
the goods assigned to them, but for converting them to their own use, and that 
the pretended custom was not alleged in the petition. 
.. There would be great force in the objections of the defendants, if the case 
stood upon a simple answer, but the defendants having, by these pleadings be- 
come plaintiffs, the evidence was clearly admissible as testimony tending to re- 
but the reconventional demand, 

In this court the controversy has turned principally upon the following 
points, as in substance maintained by plaintiff, viz: 

Ist. That the defendants having rendered one account of sales in which they 
charged the plaintiff with fire insurance, it is sufficient evidence to show that 
such was the course of dealings between the parties, and that they were, there- 
fore, bound to procure an insurance against fire, on the subsequent consign- 
ments. 

2d. That it isthe custom of commission merchants, in New Orleans, to in- 
sure all goods consigned to them for sale, and defendants being bound by it, 
are responsible for all damages resulting from the non-observance of this 
custom. 

I. The account of sales rendered by defendants to plaintiff’s agents, on 
which the charge for fire insurance is made, bears date, New Orleans, Dec. 31st, 
1849. The plaintiff under date of December 19th, 1849, wrote to the defend- 
ants that he forwarded them certain invoices and bills of lading (forming the 
largest part of the goods in controversy) and concluded by saying that he had 
requested Messrs. J. OC. Sellman & Oo., (who had made advances on the goods, 
and who seem to have acted as plaintiff’s agents) to obtain insurance upon 
them. On the 12th of January, 1850, he wrote again from Baltimore, and in- 
formed the defendants that Messrs. J. C. Sellman & Son, had, at his request, 
effected insurance upon the invoices of the goods shipped, by the ships Charles 
and Genesee. 

It is possible that the plaintiff intended to inform the defendants, that he had 
effected a marine insurance upon these goods, but not having done so, and 
having informed them in general terms that he had requested his agents to 
procure insurance, he left the defendants at liberty to infer from his general 
expression that he had insured as far as he considered it his interest to do so, 


and that if he had intended to instruct them to insure against fire, he would 


have said so. We do not think the authorities cited cover or are applicable to 
this case. 
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IL. In view of the many millions in value of merchandize, of every charac- 
ter and description, annually consigned to this city for sale, we cannot, on the 
testimony of three witnesses, (how respectable soever they may be,) founded on 
their individual experience, say that the custom of commission merchants is to 
insure against fire in all cases where they do not receive instructions to the con- 
trary. . Before we can give our sanction to a custom involving interests of such 
variety and magnitude, and thus recognizing its legal existence, it must be made 
to appear by the most conclusive proof. We do not, therefore, think the testi- 
mony in this case sufficient to establish the existence of the alleged custom, 

In one of the defendants’ letters to Messrs. J. @. Sellman & Son, written 
after the fire, they say that in the case where they had insured the plaintiff’s 
goods, it was special insurance upon those goods. We find further, that the 
defendants had an open policy of insurance against fire of $7000, at the time 
of the loss, which was endorsed upon the policy of the insurance issued by the } 
Columbus Insurance Company in these words : 

“Nov. 1, 1849. On merchandize generally, (except hemp,) contained in 
store No. 63 Camp street, being stock in trade for sale on commission or held in 
trust for others, in the sum of seven hundred (thousand) dollars for six months, 
$7000, rate 3-4, premium $52 50.” 

Defendants, in their letter of 22d February, 1850, six days after the fire, 
speaking of it, inform Messrs. J. 0. Sellman & Co., that they have not yet 
made up their (Kennett & (o.’s) claim against the insurance office, but have no 
doubt that the matter will be speedily arranged. 

It appears by the answer that defendants laid before the Insurance Company 
a statement of their losses, which were made up of loss upon shot, $6045 ; and 
pilots’ ravens and duck, as invoiced at Baltimore, $3704 92; total, $9749 92. 

The Insurance Company paid them $7000. The defendants, in their corres- 
pondence say, and the testimony establishes the fact, that the defendants were 
specially instructed to insure the shot and lead, but it appears also, that the shot 
belonged to the firm of Kennett, Simonds & Co., of St. Louis, of which Fer- 
dinand Kennett, one of the defendants, was a partner. 

The defendants contend, that, inasmuch as they had special instructions to 
insure for Kennett, Simonds & Co., therefore they are at liberty to apply the 
amount received from the Insurance Company first to the payment of this 
firm. Were the firm of Kennett, Simonds & Co., a distinct firm, there would 
be more reason in this position; but we look upon the contract of agency as 
one in which the most perfect good faith should reign, and we do not think that 
Ferdinand Kennett, a member of both firms, should be permitted so far to de- 
cide the rights of the parties under the general clause of insurance, in this case, 
as to cover the loss of himself and partners in full, and apply the remainder i 
only to to plaintiff ’s claim. } 

It does not appear that this endorsement upon the policy was made for the 
benefit of Kennett, Simonds & Co., more than for the plaintiff, and, we think, 
such were defendants’ views, when they wrote the letter of February 22nd, 1850. 

We think, therefore, the rights of the parties should be adjusted in this way: 


The defendants should be credited with their ad- 
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They should be charged with the proportion of the —— 

amount these goods bear, as invoiced, totheamount _ 
received forinsurance- - - - - - - = = - $2,659 79 
And amount realized from sales of goods injured by 

fire- - - = = = = = © ee ee eee 215 61 





2,875 40 





Difference- - - - - - + = - - + = = = = $882 70 


And there should be judgment on the defendants’ reconventional demand for 
the balance in their favor. 

It is, therefore, ordered, adjudged and decreed, by the court, that the judg- 
ment of the lower court be avoided and reversed ; and now, proceeding to pro- 
nounce such decree as should have been rendered by the lower court, it is or- 
dered, adjudged and decreed, by the Court, that there be judgment in favor of 
the defendants, upon the demand set up in the plaintiff’s petition, and that the 
said defendants do recover, and have judgment in their favor upon their recon- 
ventional demand against the plaintiff, for the sum of three hundred and 
eighty-two, seventy one-hundreths dollars, with legal interest thereon, from the 
16th day of February, A. D. 1850, until paid; and that the plaintiff pay the 
costs in both courts. 





Hers or Jourpan v. Hems or Gravier. 


By a statute of the Legislature, passed in 1850, the Second Municipality was authorized to lay off 
streets through a portion of its batture, acquired by donations under a notarial act made by the 
donors, in September, 1820; and in case of an agreement being made with the original parties to. 
that act, for the sale of the batture, the corporation was authorized and required to lay off the: 
same into lots, to sell said lots, and to divide the proceeds according to the terms of such agree- 
ment; provided, one third of the net proceeds of sale should be reserved for the liquidation of the 
debts of the old corporation of New Orleans. Under the provisions of the statute, a notarial act 
of agreement was passed on the 80th June, 1351, between the representatives of the parties who. 
signed the act of donation of 20th September, 1820, (among them the heirs of Gravier—the de- 
fendants,) and the Second Municipality of New Orleans, by which it was agreed that streets should 
be laid off and the squares between the streets sold, the net proceeds to be divided, one third to- 
the general sinking fund, or old corporation of New Orleans ;. one third te Municipality No. 2, and, 
the remaining third “to the original parties to the contract of 20th September, 1820, or to the. 
heirs or legal representatives thereof, whose assent is given to the present agreement, each one: 
respectively to receive in proportion to the front of the lots or portions of ground originally 
owned by him, as shown by the said contract.” The sale was made, and Denis, one of the defen- 
dants, as agent of the heirs of Gravier, received one third of the proceeds of certain lots, being: 
those lying opposite the frontage, assigned to the heirs of Gravier, in the contract of the 20th 
September, 1820. The heirs of Jowrdan brought this suit to recover of the defendants, the heirs 
of Gravier, the proceeds of lots sold under the contract of the 80th of June, 1851, which were- 
situated opposite to the ground assigned to their ancestor by a “transaction” between him and. 
the heirs on the 2ist of February, 1821. Held: The question presented, correctly considered, is. 
purely a question of fact: Have the heirs of Gravier acknowledged the title of Jourdan, the- 
ancestor of plaintiffs to the batture, oudside ef New Levee street, in front of the lower half of his 
lot on Tchoupitoulas street, in the notarial act of February 21st, 1821? By the Court ; the plaintiffs. 

claim a portion of the proceeds of the sale of the batture, as belonging to them under the notarial 

act of 21st of February, 1821, and as having been received by a party who had concluded himself” 
by that act, from disputing their right of ownership in a portion of the batture outside of New 
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ar a Levee street, and they insist that the money so received by defendants, is to he deemed, as re- 
oustven' ceived for the account of them, the plaintiffs. But the court held that the plainith Fyre aeh.an} 
titled t6 recover. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. nd 
Janin & Griffon, for plaintiffs. Denis & Roselius, for defendants and 
appellants. 

Bocnawan, J. On the 20th September, 1820, an Act was passed before 
Lavergne, Notary in New Orleans, between certain parties styling themselves 
the actual possessors of the batture in front of the faubourg, Saint Mary, of the 
one part, and the city of New Orleans of the other part, by which Act the par- 
ties of the first part donated to the parties of the-second part (which accept- 
ed the donation) all the rights of said donors, each for what concerns him, 
in and to: 

Ist. All that outes of said batture existing between the outer foot of the 
new levee and the marginal line of the waters of the river at its lowest stage, 
and between the property of William Montgomery, Delord street above, and 
Canal street below. 

2. The new levee, then lately constructed, and the soil upon which it vpn 
such as it shall be when the levee shall have been repaired (which by a subse~ 
quent part of the Act appears to be a width of sixty feet, constituting the 
present New Levee street.) 

8d. The soil necessary for the prolongation of the streets of the faubourg 
St. Mary to the New Levee. 

4th. The soil of Tchoupitoulas street, in all the extent of said faubourg, giv- 
ing to said street a width of sixty feet, inclusive of the sidewalks. 

Among the parties of the first part in this Act of donation, were the heirs of 
Bertrand. Gravier, defendants herein; and the proportions of each of said 
parties in the donation, were figured upon a plan annexed and referred to in 
the Act, by which it appears that the batture in question extended from Delord 
street above, to Common street below. Upon this plan, the ground contained 
between Delord, Common, Tchoupitoulas and New Levee streets, (exclusive of 
the prolongation of Gravier, Poydras, Girod, Julia and St. Joseph streets) is 
divided into lots of various dimensions, numbered from one. to twenty-four. 
Of these lots, that numbered fifteen, is referred to in the Act of donation as 
one of: those belonging to the heirs of B. Gravier. 

The donors bind themselves to defray the expenses of constructing a new 
levee and market house ; and for that purpose assess themselves at the rate of 
three hundred dollars for every thirty feet front claimed hy them severally, 
for which assessment they furnish, in the same Act, their several promissory 
notes to the order of the Mayor of the city, payable at one and two years after 
date. The amount of the assessment to the heirs of B Gravier, upon a 
frontage of 845 feet 9 inches, was $9,697 50, for which amount they furnished 
their notes as aforesaid. 

The donation was made on the condition that the land included in it, should 
remain inalienable and unseizable for debt or otherwise, in the hands of the 
city corporation, which could never, under any pretext, sell, exchange, give, 
or in any other manner dispose of the same, in whole or in part, in any manner 
whatever, nor employ it for other public uses than those to which it was destined 
by nature, nor even make any constructions or buildings thereupon, with the sole 
exception of a fire engine; this restriction not to be interpreted af preventing 
the corporation from making wharves for the facility of commerce. 
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Subsequently to this donation, by the heirs of Gravier, to the city corpora- 
tion, of all the batture between New Levee street and the river Mississippi, in 
front of lot No. 15, of the plan above refered to, the said heirs made a con- 
tract in the nature of a transaction with the ancestor of plaintiffs, Jolin Joseph 
Jourdan, by authentic act before Lavergne, dated February 21st, 1821, of 
which the following are the material clauses: The contracting parties declared 
that John Joseph Jourdan is proprietor of a lot situated in the faubourg St. 
Mary, bounded below by the property of Mr. Elie Victor Jourdan, and above 
by that of Louis Bartholemy Macarty, measuring sixty-one feet, ten inches, 
French measure, front to Tchoupitonlas street ; that in front of said lot belong- 
ing to said Jourdan, there exists a batture from Tchoupitoulas street to the 
margin of the river, following (to the river) the lateral lines of the said lot, 
upon which batture, or portion of batture, the said Jowrdan and the heirs of 
Gravier pretend to have rights respectively, to-wit: the said heirs of Gravier, by 
inheritance and by partition made with Hdward Livingston, and the said 
Jourdan, as riparian proprietor. Now, the contracting parties, wishirg to 
avoid the lawsuits which might arise between them out of those respective pre- 
tensions, have agreed to terminate all difficulties in this regard by an amicable 
arrangement, and in form of transaction. They have, consequently, agreed to 
divide the said batture, or portion of batture, in litigation, so that the said 
Jourdan shall have the half, and the said heirs, Gravier, the other half,—which 
they have done and executed in the following manner : 

Article 1st. In order to effect the execution of this transaction, the parties 
have agreed to refer toa plan made by Pilié, City Surveyor, as regulating 
their conventions. (Observe, that this plan includes the identical space of 
ground, figuring on the plan annexed to the Act of donation of 20th September, 
1820, as lot No. 15, in said Act of donation stated to be in the actual posses- 
sion of the heirs of Gravier ; the only difference being, that, whereas, in the 
plan annexed to the donation, the lot extended unbroken from Tchoupitoulas 
to New Levee street, in the plan referred to in the transaction, said lot is cut 
into two equal portions by a street called Commerce street, running parallel to 
and between New Levee and Tchoupitoulas streets.) 

Article 2d. By means of the operation represented on said plan, all the ground 
in litgation between the parties is found divided into two lots, figured on said 
plan by the letters A, B, C, D, E, F, G, H, leaving sixty feet wide for Thoupi- 
toulas street, and forty feet for Commerce street. 

Article 8d. The two said lots of ground are divided each into two equal por- 
tions by the perpendicular lines, which are represented on said plan, to the effect 
that the said John Joseph Jourdan may have for his share the two halves of said 
lets, adjoining the lots of Elie Victor Jourdan below, and the heirs of Gravier, 
for their share, the two other halves of said lots, adjoining the lots of Mr. L. B. 
Macarty above. The parties reciprocally transfer to each other all their rights 
in and to the portions of grounds thus assigned as the share of each in the par- 
tition. 

It is well understood between the parties, pursues the Act, that the donation 
which the heirs of Gravier have made to the corporation of the city of New 
Orleans, of the levee and of the ground between the levee and the water's edge, 
by Act before the same notary, on the 20th September, 1820, remains approved 
and ratified by John Joseph Jourdan, in all that concerns the portion of said levee 
and ground which is situated in front of the halves of lots ceded to said Jourdan 
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by the present transaction, and this, in the same manner as if the said Jourdan had 
been a party to said Aet, but under the benefit of the execution, on the part of 
said corporation of the obligations which it has assumed in said Act; it being 
well undetstood also, that said Jourdan puts himself in the place of the heirs of 
Gravier towards the undertakers, with whom they have treated for the — 
of levee in front of the half lot cede i to him by the present Act. 

In consequence of what precedes, all lawsuits or contestations between the par- 
ties, relative to the batture or portion of batture, are extinguished, the said par- 
ties renouncing respectively all rights, actions or pretensions contrary to the pre- 
sent agreement, which has between them the authority of a definitive judgment: 

The Act of the Legislature dividing the city of New Orleans into Municipali- 
ties, approved March 8th, 1836, in its eleventh section, recognized the validity of 
the donation of the 20th September, 1820, and prohibited any municipal disposj- 
tion of said batture in violation of that compromise. 

But by another statute, approved 21st March, 1850, the eleventh section of 
the Act of 1836 was repealed in this particular, and the Second Municipality was) 
authorized to lay off streets through a portion Of said batture ; and in case of 
an agreement being made with the original parties to the notarial act of Septem-' 
ber 20th, 1820, for the sale of the batture, the corporation was authorized and’ 
required to lay off the same into lots, to sell said lots, and to divide the proceeds 
according to the terms of such agreement; provided, one-third of the net pro- 
ceeds of sale, should be reserved for the liquidation of the debts of the old cor- 
poration of New Orleans. 

Under the provisions of this Act of the Legislature, a notarial act of agree- 
ment was passed on the 30th June, 1851, between the representatives of all of 
the parties who signed the act of donation of the 20th September, 1820, (among 
them the heirs of Gravier,) and the Second Municipality of New Orleans, by 
which, after a preamble to the effect that the batture had greatly increased since 
the 20th of September, 1820, and that a large portion of the same was no longer 
necessary for the purposes of a landing, it was agreed, that streets should be 
laid out upon the said batture conformably to a plan referred to; that the lots 
composing the squares or islets between the said new streets should be sold, and 
that the proceeds, after deducting expenses of sale; should be divided as follows: 
one third to the general sinking fund, or old corporation of New Orleans; one- 
third to Municipality No. Two ; and the remaining third “to the original parties 
to the contract of the 20th September, 1820, or to the heirs or legal representa- 
tives thereof, whose assent is given to the present agreement, each one respec- 
tively to receive in proportion to the front of the lots or portions of ground 
originally owned by him, as shown by the said contract.” 

The sale was made accordingly, and H. R. Denis, one of the defendants, as 
agent of the heirs of Gravier, received, on the 18th November, 1858, one-third of 
the proceeds of certain lots, being those lying opposite the frontage assigned to 
the heirs of Gravier in the contract of 20th September, including the lot num- 
bered 15 upon the plan referred to in said act, as already deseribed. 

The heirs of John Joseph Jourdan have instituted the present action to recover 
of the defendants the proceeds of sales of the lots sold under the contract of ' 
the 30th June, 1851, which were situated opposite to the ground assigned to 
their ancestor by the transaction of the 21st February, 1821. The petition 
charges, that “ the defendants, Kohn & Denis, acting as agents of the heirs of ° 
Gravier, utterly disregarding the act of compromise of the 21st February, 1821, 





















































ee OR ne ee a sekta 


Se ed 


gs Rtnct ithe aN vse 


NEW ORLEANS, DECEMBER, 1855. 


and representing the heirs of Gravier as entitled to the one-third of the proceeds 
of batture lots donated by Jourdan to the corporation of New Orleans, by the act 
of compromise of 1821, claimed and received one-third of the proceeds of bat- 
ture lots comprised between the continuation of the side lines of the f6ts which 
became said Jourdan’s share by said act of compromise of 1821, between New 
Levee and Fulton streets, and between Fulton and Front streets.” 

We have been thus minute in detailing the stipulations of the various con- 
tracts and the terms of the legislative enactments which have a bearing upon the 
present controversy, because the question presented for our decision, correctly 
considered, is purely a question of fact—namely: Have the heirs of Gravier 
acknowledged the title of Jourdan, the ancestor of plaintiffs, to the batture out- 
side of New Levee street, in front of the lower half of his lot on Tchoupitoulas 
street, in the notarial act of February 21st, 1821 ? 

A good deal of discussion has taken place at bar upon the original title to the 
batture of the faubourg St. Mary, as between Bertrand Gravier and those who 
purchased lots under him, fronting on Tvhoupitoulas street, and all the decisions 
upon the title to the batture in the Superior Court of the Territory of Orleans 
and the Supreme Court of Louisiana, from 1807 down to 1841, have been re- 
viewed in the argument of this cause. But we view such discussions gs foreign 
to the present issue. The plaintiffs do not claim the batture under their original 
title, but they claim.a portion of the proceeds of the sale of the batture, as be- 
longing to them, under the notarial act of the 21st February, 1821, and as hav- 
ing been received by a party who had concluded himself, by that notarial act, 
from disputing their right of ownership in a portion of the batture outside of 
New Levee street. And they insist that the money thus réceived by defendants, 
is to be deemed as received for the account of them, the plaintiffs. 

We do not think that the analysis of the notarial act of 1821 which we have 
given, justifies these pretensions of the plaintiffs. We have seen, the parties 
commence by declaring that Jourdan is the proprietor of a lot having a front on 
Tchoupitoulas street; that there exists in front of said lot, and extending to the 
margin of the river, a batture; that both parties pretend to have rights upon said 
batture. The nature of those pretensions on each side is even declared in general 
terms; but there is nothing which in the least resembles a recognition by either 
of the contracting parties of the validity of the pretensions of the other. In 
order, however, to avoid lawsuits, the parties agree to terminate all difficulties 
by an amicable division of the property in dispute, or litigation, as they express 
it. And what was the property so in litigation? The terms of the contract 
answer that question most precisely. It was the ground between New Levee 
and Commerce, and between Commerce and Tchoupitoulas streets, figured on a 
plan referred to in the act as comprised within letters A, B, C, D and E, F, G, H. 
The article second of the contract declares this to be all the ground in litigation 
between the parties. In fact, under the state of things existing on the 21st Feb- 
ruary, 1821, and under the other conventions of the parties contained in the 
same contract, it was impossible that they should have contemplated or in- 
cluded in their partition, any portion of the batture outside of New Levee street. 
For one of the contracting parties (Gravier’s heirs) had madv, on the 20th 
September previously, a formal and irrevocable donation of all the rights which 
it had or might have in the batture outside of New Levee street, to the city eor- 
poration; and the other contracting party, in this very contract, approves and 
and ratifies the said donation, as if he had been a party to the act. On the 2ist 








February, 1821, therefore, both the contracting parties had solemnly divested 


themselves of any title which they might have had to the batture outside of 
Levee street. But it is argued that the ratification of the act of the 20th Sep. 
tember, 1820, by Jourdan, was made with an express reservation of the execu. 
tion on the part of the corporation of the obligations imposed upon it by the 


‘said act. This is trae; but it seems to us entirely illogical to give the effect to 


that reservation which the plaintiffs’ counsel have sought to deduce from it. 
The violation by the city of the restrictions upon their use and enjoyment of 
the property donated in 1820, cannot have the effect of extending the meaning 
and enlarging the operation of a compromise between other parties, in 1821, re. 
specting property in litigation between those parties, different from that donated. 
The violation by the donee of the conditions of the donation, or the rescission of 
the donation by common consent of the original parties to the donation, might 
have the effect of riviving in pristine vigor the pretensions of the heirs of Jour- 
dan, such as they existed prior to 21st February, 1821, to the ownership of the 
batture in front of his lot and outside of the lots comprised in the transaction of 
that date. But it is not seen how it could give them the right of claiming from 
the heirs of Gravier money received by the latter as the consideration of a quit 
claim of all pretensions of Gravier’s heirs to the same batture. The Act of 
the Legislature of 1850 authorized the corporation to make batture lots outside 
of New Levee street, and sell the same, on condition of obtaining the assent of 
the original parties to the act of 20th September, 1820. The heirs of Gravier, 
one of those original parties, gave their consent, on condition of receiving a pro- 
portion of the price. Nothing in the contract shows that the heirs of Gravier 
pretended to act in this matter as negotiorum gestores of the heirs of Jourdan, 
or to give away any rights which the latter may have had in the subject matter. 
That the heirs of Gravier, had rights, or at least pretensions to rights, of their 
own, is acknowledged. Those rights or pretensions were a sufficient considera- 
tion in law for the price which they received; and it is out of the questiom to 
superadd another consideration not warranted by the terms of their contract of 
the 30th June, 1851, with the city. 

It is therefore adjudged and decreed, that the judgment of the, Distriet Court 
be reversed, and that there be judgment for defendants, with costs in both 
courts. 

Merrick, C. J. There seems to be equity in the plaintiffs’ claim, and I can 
concur in the conclusions of Mr. Justice Buchanan only by viewing the rights of 
the parties as settled by the Act of the Legislaiure, considered as a donation 
eonferring upon the parties named, the right to receive a sum of money in cer- 
tain proportions. 

Voorms, J. The view taken ie Mr. Chief Justice Merrick of this case, is 
the only view in which I am able to concur. 


Le Gardeur, on behalf of plaintiffs and appellees, argued the casé elaborately 
on an application for a re-hearing, but the re-hearing was refused. 





Nore.—The cases of Jerome Tourné and Widow Poydras de Lallande, against the same de- 
fendants turned on the same point and are therefore not reported. 
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Kewnnepy v. New Yor« Lire Insurance Company. 


A special plea to that effect, is necessary to put the plaintiff upon proof of his interest in the life in- 
sured. 

The agent of a foreign insurance company received the premium upon a life insurance, and gave 

- his receipt, which, it was agreed, should be exchanged for a policy, within thirty days, if the in- 
surance was not rejected by the parent office. Held: The “temporary policy” did not termin- 
ate at the expiration of thirty days. That time was fixed as the period within which the policy 
“was to be exchanged for one from the parent office. It was the duty of that office to forward the 
rejection of the contract, made by their agent, to the office at New Orleans, (where the “ tempo- 
rary policy” was entered into,) immediately on receiving notice of the contract made on their 
behalf by their agent. The insurance office could not therefore relieve itself from liability by 
rejecting the insurance, when, after the lapse of thirty days, it received notice of the death of 
the person insured. 

Kennedy had an insurable interest in the life of Mathews to the extent only of one half of the 
amount due by Mathews to Kennedy & Foster.—Lxza, J. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Wolfe & Singleton, for plaintiff. 
R. Hunt and Bright, for defendants and appellants : 


A policy in the name of a single partner, is limited to his own share. 2 Duer, 
20,24, n. IIL; 1 Arnould, 147; 3 Kent., 258; Graves v. Boston Co., 2 Cranch, 
419. , 


Merrick, ©. J. On the 2ist day of May, 1852, the defendant, through C. 
0. Lathrop, its agent at New Orleans, entered into the following agreement 
with the plaintiff, viz: 

“ Agency New York Lire Insurance Company, 
No. 92 Camp street, New Orleans. 
TEMPORARY POLICY No. 41. 

Received of Samuel H. Kennedy, Esq., the sum of $157, as specified below 
in full, for twelve months’ premium on the amount of $5000 herewith insured 
on the life of David Wooldridge Matthews, subject to the usual conditions con- 
tained in the policies of the New York Life Insurance Company. 

It is hereby agreed that a policy from the parent office for the above amount 
$5000 shall be exchanged for this, within thirty days from this date: provided, 
the risk is accepted ; but if rejected, this temporary policy shall become void 
on receipt of such rejection at this office, when a pro rata amount of the pre- 
mium received shall be returned. 





$93 30 ‘costs, 
62 20 note, [Signed] : 0. 0. LATHROP, 
1 50 policy. Agent.” 
$157 00. 


At the time this agreement was made, and subsequently, the parties were 
treating for an insurance for life upon the life of Matthews, who, it seems, at 
that time, was under medical treatment. The physician of the company hav- 
ing given it as his opinion that, from the improved state of Matthews’ health, it 
would be safe to issue a temporary policy at once, the above instrument was 
executed. 

It further appears that Matthews went to Louisville, where he continued un- 
der medical treatment uatil his death, the 3d of September of the same year, 
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- eel the proposition for an insurance for life, still being entertained and only await- 
N.Y ¥. Lava ls. Oo. ing the certificate of the Louisville physician to be issued. He died of tuber- 
cular consumption. There is nothing in the testimony to induce a suspicion 
that Kennedy, Matthews and the physician of the company were not acting in 

the most perfect good faith at the time the agreement was entered into. 

After the death of Matthews, the President of the company having been in- 
formed thereof by 0. 0. Lathrop, the agent, directed him (Lathrop) to deduct 
the pro rata premium for thirty days, and return the remainder of the pre- 
mium paid to Kennedy, the plaintiff, advising Lathrop that the application 
forwarded to that office, upon examination on receipt, was declined or suspend- 
ed until Mr. Matthews’ complete recovery. 

This appears to be the first notice of the rejection, (if such it can be called,) 
of the temporary policy issued the 21st of May. 

The answer admits Zathrop’s authority to enter into said agreement. The 
first question, therefore, is, Did the temporary policy terminate at the expiration 
of the thirty days? 

We are satisfied that it did net so terminate. The thirty days were fixed as 
the period in which the policy was to be exchanged for one from the parent 
office, if the risk should be accepted by the parent office. This period was in 
the interest of the company, and was fer the purpose of enabling the parent 
Office to reject, if they should see fit, the contract entered into by their agent. 
And it was their duty to forward the rejection of the contract made by their 
agent, to the office at New Orleans, within the thirty days, and immediately on 
receiving notice of the contract made en their behalf by their agent. 11 L. 
R. 286. 

The acknowledgment of the receipt of the premium for the insurance upon 
the life of David Wooldridge Matthews, for the amount of $5000, for twelve 
months, shows that, in contemplation of the parties, the contract was for in- 
surance for one year. If the policy should be rejected by the company, it did 
not annul the contract made by their agent for the past; it terminated it for 
the future only. The insured was to receive back his premium pro rata for 
the time remaining, and, as a consequence of the retaining of the premium 
between the date of the temporary policy and the notice, the company were 
liable to the risk during the same period. We have-no doubt of the liability o¢ 
the company upon ‘the instrument produced in evidence. 

We have looked into the evidence offered by defendant and rejected by the 
court. It was not communicated to the insured, and its reception could have 
had no influence upon the case. It is objected in this court, that the insured 
was without an insurable interest te the amount of the policy taken out, and 
that, therefore, the judgment should be either reduced in amount or absolutely 
in favor of the defendant. 

There would be more force in this objection if Oe defendant had put the 
fact at issue in his answer. 

The answer, after admitting the execution of the policy by Lathrop, as their 
agent, is but a general denial as to all other matters. 

We think in order to put the plaintiff upon proof of interest in the life in- 
sured, there should have been a special allegation to that effect. The contract 
of insurance is one of indemnity; but in the life insurance, the amount of the 
indemnity, we think, like a valued policy, is agreed upon before hand, and the 
other party ought not, under our system of pleading, to contest this admission 
in his contract, without putting it expressly at issue. 
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Perhaps in the action of assumpsit at common law upon a policy of life  Kaxnspr 
insurance, under the general issue, it might be necessary to show an interest in N. ¥, Lave Is.00. 


the life insured, but then it would be because, in the action of assumpsit, that 
plea puts every thing at issue, the consideration, as well as every thing tending 
to show that there was an indebtedness on the part of defendant. 

Under this plea, the defendant might give in evidence the illegality of the 
contract, coverture, lunacy, and in fine, everything which would show that the 
plaintiff was not entitled to recover. 3 Greenleaf, No. 135. At common law 
also, upon simple contract debts, that is, on contracts not under seal, (and of 
this nature we take the policy of insurance to be,) it was necessary in all cases 
that the party suing upon such contract, should prove the consideration for 
the promise. 

Our law, on the contrary, presumes every contract which does not appear 
illegal or immoral on its face, to be made for a valid cause and upon a sufficient 
consideration, and it is incumbent upon him who would put the opposite party 
upon the proof of the sufficiency of the cause, to do so, specially by his plead- 
ings. 2L. R., 455. 

As a general rule in life insurance, there is no distinction between total and 
partial losses. Annesley, 207. 

If a party is not permitted under our law to recover on an insurance for life, 
in a life in which the insured has no interest, it is because it is a wager and, as 
such, is against the policy of our law. It is evident, then, that the defendant 
who would avail himself of the defence, should plead it. Harvey v. Fitege- 
rald, 6 M. R. 550. 

It is true that the plaintiff, in his petition, has alleged that he had an inter- 
est in the life insured, and he has also adduced proof to show that he was the 
surviving partner of Kennedy & Foster, and that Matthews, as a member of 
the insolvent firm of Matthews & Patch, was indebted to Kennedy & Foster, 
in a sum somewhat larger than the amount covered by the policy. Perhaps 
under the authority of Millaudon v. Atlantic Insurance Company, 8 L. R. 557, 
the plaintiff would be entitled to recover, had the defendant put the interest 
of the plaintiff directly at issue. However this may be, under the view we 
take of the case, the ailegation in plaintiff’s petition was unnecessary, and the 
introduction of proof, out of extreme caution, cannot be permitted to preju- 
dice his case. It isa well settled rule of law, that unnecessary allegations 
need not be proven. Montgomery v. Meyers, 2 An. 276. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
lower court be affirmed, with costs. 


Sporrorp, J. Although the fact of the plaintiff's interest, as a creditor, in 
the life of Matthews, appears to me to have been put at issue by the pleadings, 
yet I do not find that the extent of that interest was put at issue at all. 

The defendant, it seems, has raised that question for the first time in this 
court, 

I therefore think the judgment should not be disturbed, unless it appears 
affirmatively and conclusively from the evidence, that the plaintiff’s interest 
was less than the amount insured. 

But the evidence is quite consistent with the opposite hypothesis, For in- 
stance, if the plaintiff was in advance to his firm, of Kennedy & Foster, or if 
the assets of the firm were less than the liabilities, and the succession of Fos- 
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on-2e ter, insolvent, or if at the time the insurance was effected, Kennedy, as is proba- 
N.Y. Lare Is. Co. ble, had the sole administration of the partnership affairs, it might follow that 


he had an insurable interest in Matthews’ life, to a greater amount than the 
policy specified. 
‘I therefore concur in the judgment. 

Lea, J. I fully concur with the other members of the court, in the opinion 
which has been read, so far as it recognizes the liability of the defendant upon 
the contract of insurance; the only difference between us, has reference to the 
measure of that liability. The plaintiff, Samuel H. Kennedy, insured the life 
of his debtor, Matthews, for the sum of $5,000. The latter having died within 
the period covered by the policy, Kennedy brought this suit in his own name 
to recover the amount for which his debtor’s life is insured. It appears to me, 
that assuming the defendant's liability on the contract, but one inquiry can be 
entertained in examing this case, and that is, what is the interest which is pro- 
tected by the policy? I deem it immaterial to inquire whether, under the plea 
of general denial, it was or was not neccssary, that an allegation and proof of 
interest should be made. ; 

The answer in the absence of a special allegation of an interest, might have 
contained a special averment of the want of it, but the petition does contain 
a special averment of the plaintiff’s interest as a creditor, and the evidence 
introduced by the plaintiff himself conclusively shows the precise amount of 
that interest. Now as we have the means of determining in dollars and 
cents the full amount of the plaintiff’s insurable interest, as fixed by his 
own proof, the question is, whether the court shall, notwithstanding the evi- 
dence, give him a judgment for the whole amount expressed in the policy. 

The evidence in this case is quite as conclusive with reference to the plain- 
tiff’s insurable interests, as the most formal admission could possibly make it. 
We know that it is based upon a debt due to the late firm of Kennedy & 
Foster, for the sum of $5,642, with interest from the 31st of December, 1848. 
The fact is established by the plaintiffhimself. It is not disputed. Now, should 
we take this undisputed fact as the basis of the judgment in this case, or should 
we ignore it altogether, on the ground that the averment of an insurable inter- 
est and the evidence offered in support of it, were alike unnecessary and will 
therefore be rejected as surplusage ? 

It appears to me, (it is urged with deference to the opinion of the majority 
of the court,) that the adoption of such a doctrine results in a judgment in fa- 
vor of the plaintiff for a sum largely exceeding the amount which his own evi- 
dence establishes as due to him. 

Acting upon the assumption that evidence adduced on the trial, furnishes 
ample materials for a judgment upon the merits, it is proper next to inquire 
what was the amount of the plaintiff’s insurable interest in the policy, for 
which, and for which alone, as it appears to me, he is entitled to a judgment. 
The plaintiff was a member of the commercial firm of Kennedy & Foster, 
since dissolved by the death of Foster. Matthews was a debtor of this firm 
as before stated, in the sum of $5,462, with interest from the 31st of Decem- 
ber, 1848. It is not shown that there were any other partners besides the 
plaintiff and Foster, and the presumption of law, in the absence of proof to 
the contrary, is, that their interest as partners was equal. The plaintiff’s inter- 
est, therefore, in the debt due by Matthews, which it was the object of the in- 
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surance to protect, is one half of $5,462, with interest as above stated. The  X==r 
decree of the court, however, awards him the sum of $5,000. What the judg- §. ¥. Live's. Oo. 
ment of the court should be in such a case, depends, it appears to me, upon 

the solution of the question, whether a partner, who insures in his own name, 

and sues in his own name, can recover more than his individual and separate 

interest in the object insured ? 

Although on this point there is a conflict of opinions among the French writers 
on insurance, it appears to me that neither in England nor America is there any 
division of opinion. The authorities, so far as I have had access to them, are 
unanimous and unequivocal. Mr. Duer, in his work on insurance, discusses this 
question elaborately, and concludes with the opinion that, “in the United States, 
the doctrine may be considered as established, that although each partner has a 

_ tight to insure the partnership property in the name or on account of the firm, | 
yet where the insurance is expressed to be on his sole account, it must be 
limited in its application to his individual share. See 2d Duer, sec. 20, lect. 9. 
In the case of Graves v. The Boston Marine Insurance Company, the decision 
of which, the author considers “conclusive evidence of the existing law on this 
subject,” Chief Justice Marshall remarks, “that under no rule of preceeding 
on a special contract, can the interest of a co-partnership be given in evi- 
evidence on an averment of individual interest, or an averment of the 
interest of a company be supported by a special contract, relating in its 
terms to one individual.” In the copious notes annexed to his lecture, Mr. 
Duer has with great care collated many of the English authorities, and 
reconciles them with each other and with our jurisprudence on this subject. 
Mr. Philips, in the last edition of his work on insurance, fully supports the 
opinion of Mr. Duer. See vol. 1, p. 219, sec. 891, et sequitur. 

In the reasons given for the judgment rendered in this case, it is intimated 
that a distinction is made between the liability on contracts for the insurance of 
property, and contracts of life insurance, and that, “as a general rule, in life in- 
surance there is no distinction as to total and partial losses.” 

From the necessity of the case, a life policy is always against a total loss, but 
whether it is for the whole amount specified in the policy, or the whole amount 
of the interest of the assured, depends entirely upon the character of each par- 
ticular contract. “ Where the interest of the party effecting a life insurance, or 
in whose favor it is made, is manifestly indefinite, as in case of dependance for 
support, the interest is valued at the amount insured.” See 2d Philips, sec. 1755, 
p. 441. No proof of the extent of the interest of the insured is necessary in 
such a case. It will be sufficient to prove a beneficial interest without showing 
its extent. But I apprehend no such rule of recovery, even in contracts of life 
insurance, can be extended to cases where the interest is fixed and determinable, 
as in the case at bar, viz., that of a creditor in the life of his debtor for the 
security of the debt due to him. The right of the insured to recover in such 
case will be regulated precisely as in cases of insurance of property against fire 
or marine risks, viz., by the extent of the interest of the insured. This very 
question appears to have engaged the attention of the writers on life insurance. 
Mr. Philips, in the last edition of his work on insurance, 2d vol., sec. 1755, re- 
marks: “ Where a policy of insurance is taken out by a creditor on the life of 
his debtor, or in favor of any party having a definite computable interest in the 
insured life, the amount of the interest being precisely determinable, a total 
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4 Keser oss by the death of the insured subject is only the amount of such interest, 

a N.Y. Lars Is. Co. although it may be less than the amount specified to be insured.” And again, 

4 sec, 1216: “In a policy in favor of a creditor on the life of a debtor, as security 
for a debt in a fixed sum, the amount of the insurable interest may be estimated 
as in any insurance upon property.” And in such case it is manifest the amount 
recoverable cannot exceed that interest. See, also, sec. 1247; also, vol. 1, sec. 


208. 

I think the plaintiff is entitled to recover of the defendant a sum equal to 
one-half of the ameunt due by Matthews to the firm of Kennedy & Foster, and 
that his recovery should be restricted to that amount. 
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INDEX 


Where a reference is made under any head, the figures refer to the corresponding figures in the 
Index, and also to the paging of the volume. This plan has been adopted in order to enable the 
reader to turn at once to the case, should he so prefer, withoht previously consulting the Index. 


ABSENT HEIRS (ATTORNEYS OF). 


1, A judgment discharging a curator from all further responsibility, on the 
filing and homologation of a final tableau, does not operate his discharge, 
unless the attorney for absent heirs had been previously cited. 


Mullen v. King, 674. 


2. Service of notice of his appointment, upon the attorney, after the filing 
of the tableau, is not a sufficient service. Ibid. 


8. The publication of notices in a newspaper is not a citation to the absent 
heirs. Ibid. 
See Execuror—Richard v. Ouviere, 723. 
ACTIONS. 


1. A court will not enforce a claim for the value of services, where it is based 
on and springs directly from an illegal employment. Foz v. Sloo, 11. 


2. To maintain a petitory action against the defendant, who is not a mere 
trespasser, but holds under deeds, on their face, translative of property, 
the plaintiff must make out a better title as owner. Peck v. Bemiss, 160. 


8. When a deceit is practiced on a vendee, whether he gains by or loses the 
subsequent sale of the thing, his right to the action guanti minoris re- 
mains perfectly the same. Bonzano v. Auze, 188. 


4. To maintain the possessory action, the plaintiff himself or his vendors 
must have had actual possession of the land as owner for twelve months 
previous to the disturbance, unless he had been ejected by force and 
arms. A civil possession at the time of disturbance is sufficient when 
it has been preceded by an actual possession by the plaintiff or his ven- 
dors for one year. Dickson v. Marks, 518. 


5. The legal title to the public lands is vested in the United States Govern- 
ment, and the civil possession of lands accompanies the title. The 
United States Government has nosuch actual possession of the public 
domain as will enable the vendee of the Government to maintain a pos- 
sessory action for a disturbance of possession, subsequent to the vendee’s 
purchase. Ibid. 
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' ACTIONS (Continued). 


6. Corporeal possession of lands is a residence on or occupation of or culti- 
vation of the same. Ibid. 


7. To maintain the possessory action, length of time of the possession is im- 
material, when the party in possession was evicted by force or fraud. 
Ibid. 

. Taking possession of land in the absence of the party already in posses- 
sion, by fencing it in, is not a taking vt e¢ armis ; but such a taking is 
perhaps a fraud. 1bid. 

. Force or fraud in taking possession of land is a question of fact to be de- 
termined by the evidence adduced. Ibid. 

. It is sufficient to sustain a petitory action against a mere possessor, for 
the plaintiff to show a title translative of the property sued for, together 
with the Receiver’s certificate showing that the land was located by the 
person making the title. Doles v. Cockrell, 540. 


. The chapter of the Code regulating the revocatory action, is not applicable 

to cases of simulation, and in those cases creditors may seize, notwith- 

_ Standing the apparent transfer; and if enjoined, may plead and show 
the simulation on the trial of the injunction. Dosson v. Bieller, 570. 


. An action upon a judgment rendered out of the State is a personal action. 
Shackleford v. Robinson, 588. 


. An action will lie against one who by force and violence has prevented a 
person from making a will in favor of him who brings the action. 
Kelly v. Kelly, 622. 


. The proper mode of recovering property held under a simulated title, is by 
the action of revendication. Bonnafon v. Wiltz, 657. 

. J. advanced to F. a sum of money, the latter assigning to J. all her inter- 
est ima succession, and authorizing him to reimburse himself, the amount 
loaned, out of the first assets received from the succession. Held: That 
this assignment was a mere collateral security, and that the lender had 
the right to coerce payment of the loan without waiting the settlement 
of the succession. Canonge v. Fuselier, 697. 





. Two of several proprietors may be joined in an action brought against 
them by their co-proprietors, for a contribution to an expense incurred 
under the agreement of, and intended for the benefit of all. 

: Huston v. Fisk, 769. 
See Sate-- Winston v. Tufts, 23. 
See Orrice—Sigur v. Crenshaw, 297. 
See Reparsirion— Lewis v. Peets, 489, 
See Counts--McAlpin v. Jones, 552. 
See Tutorn—Legere v. Richard, 669. 
See Counse, 669. 


ADMINISTRATOR. 
See Execuror. 


AFFIDAVIT. 
See Insunction—Cumpbdell v. Boute, 114. 


AGENT. 


See PRINCIPAL AND AGENT. 
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ANNUITY. 
1. 
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Mad. F. conveyed her interest in certain property to a married son, in 
consideration of a life annuity. By the Court: It is evident that the 
transaction which took place between the parties was not intended, as 
understood by them, to be an onerous donation, but as it purports to be, 
a contract of annuity for life—rente annuelle viagére. As this proper- 
ty was acquired during the marriage, it belonged to the community, 
and the community was, consequently, liable for the payment of the 
annuity—or rente constituée. Succession of Fortin, 739. 


APPEAL AND APPELLATE JURISDICTION. 


1. 


10. 


11. 


Where the appellant gives an appeal bond in favor of the warrantor, the 
warrantor is thereby made a party to the appeal, and may move for its 
dismissal. MeDonogh v. DeGruys, 75. 


. Where the Clerk is unable to make out the transcript in season the Su- 


preme Court, upon proper proof, will allow further time. C. P., 883. 
Ibid. 


. The failure of the appellee to move for the dismissal of the appeal within 


three days after the filing of the transcript, does not bar him from mak- 
ing such motion afterwards. Ibid. 


. Where the actions as well as the judgments in favor of several plaintiffs 


are distinct, it is the separate, and not the collective, amounts claimed 
in each, which must determine the question of appellate jurisdiction. 
; Armitage v. Barrow, 78. 


. Third persons, not parties to the suit, have a right to appeal when they 


are aggrieved by the judgment, 571 C. P., Malone v. Gorman, 84. 


. The appellant will not be relieved from the penalty which attaches to his 


failure to file the record in the appellate court within the time prescribed 
by law, by showing that the neglect was attributable to the Clerks of 
the Supreme and District Courts, with whom his counsel had an ar- 
rangement for filing the records in cases in which those counsel were 
engaged. Brother v. Bank of Louisiana, 147. 


.. Where an appeal bond is not valid at the time it is given, the defects can- 


not afterwards be cured. Dunlap v. Price, 155. 


. A demand for three hundred dollars, together with interest and costs of 


suit, is not within the jurisdiction of this court. 
Cornell v. Geddes, 170. 


. A certificate that the record contains “all the testimony on file and of 


record adduced on the trial,” is not sufficient to enable the appellate 
court to reverse the judgment, in the absence of a statement of facts, 
bill of exceptions, or assignment of errors apparent on the face of the 
record. — Lucas v. Bell, 180. 


The Judge cannot be required to make a statement of facts at a subse- 
quent term of the court when his recollection no longer enables him to 
do it. Ibid. 


In a redhibitory action when defendant cites his vendor in warranty, 
and there is judgment for the defendants generally, plaintiff must in- 
clude the warrantor in his appeal bond or the appeal will be dismissed. 

Hewson v. Creswell, 232. 
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APPEAL AND APPELLATE JURISDICTION (Continued). 


12. Citation of the warrantor to answer the appeal, without an appeal bond 
in his favor, is not sufficient. Ibid. 

18. All parties At interested in maintaining the judgment appealed from 
must be included in the appeal bond. Ibid. 

14. A party who obtains an order for a devolutive appeal and fails to fur- 
nish bond as required, and to file the transcript in the appellate court 
during the term at which the appeal was returnable, will be held to 
have abandoned his appeal, and should not be allowed to renew it ata 
subsequent term. Brickell v. Conner, 236. 


15. Where there is no bill of exceptions in the record, and no assignment of 
error apparent on the face of the record, the judgment of the District 
Court will be affirmed. State v. Potter, 281. 


16. Where plaintiff claims $300 and ten per cent. damages, but alleges no 
ground on which damages are claimed, and offers no proof in support of 
the damages, the claim for damages will be regarded as nominal, and the 
Supreme Court is without jurisdiction in such case. 

Thornhill v. Lloyd, 282. 

17. One who being made a party to an appeal, answers, adopting the allega” 
tions and prayer of the appellant’s petition, but without having himself 
appealed, is not entitled to relief. Tegart v. McCaleb, 288. 


18. In proceedings for the opening of streets, under the Act of 8d of April, 
1832, the city of New Orleans is not barred, by the 6th Section of said 
Act, from appealing from the judgment of the District Court, affirming 
the report of the Commissioners of Assessment after the lapse of two 
calender months from the date of the judgment. 
New Orleans praying, &c, 811. 


. An appeal will not be dismissed on the ground that it was rendered on 
motion of appellant, when it appears that it was rendered on motion of 
one who acted as attorney for the arpellant and appellee. Ibid. 
In an order of court granting a suspensive appeal, it is not necessary to 
fix the sum for which the bond is to be given ; the law fixes the amount. 
Art. 574 C. P. refers entirely to devolutive appeals. 

Surget v. Stanton, 318. 
The description in the petition of appeal of “final judgment” is suffi- 
cient. This description identifies the judgment mentioned in the appeal 
bond, of which judgment the date is blank in the bond. Ibid. 


This court will not enquire into the sufficiency of the security offered 
for the appeal. It is the province of the court of the first instance. 
Ibid. 


There are certain cases where the provisions of Art. 575 of C. P., which 

require that the appeal bond to be given for a suspensive appeal shall 

exceed by one-half the amount of the judgment appealed from, is inap- 
plicable. Blanchin v. Fashion, 845. 

24. The expressions of that Article simply imply that the judgment to neces- 

sitate such a bond must be one which the appellant has been condemned to 

pay, and not seem applicable to the case of a judgment where the ap- 
pellant is condemned to pay nothing. Ibid. 
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APPEAL AND APPELLATE JURISDICTION (Continued). 


25. 


26. 


27. 


28. 


29. 


80. 


81. 


82. 


33. 


85. 


86. 


87. 


88. 


89. 
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The settled practice is to consider the surety in injunction as a party cited 
before the appellate court, without being specially mentioned in the mo- 
tion for appeal. Matta v. Gayle, 347. 

An appellant cannot be heard upon a point of costs in the Supreme Court, 
when he has neglected to call the attention of the court of the first in- 
stance to it. Fulton v. Brown, 350. 


A defendant who acquiesces in a judgment, cannot appeal from it. 
Priestly v. Shaughnessy, 455. 
The Supreme Court cannot pass upon points not reserved by bills of ex- 
ception, and which cannot be assigned as error. 
State v. Johnson, 456. 


The right of appeal exists from an order of the court granting leave to 
discontinue a suit. Donovan v. Owen, 463. 


From a judgment rejecting the award on the ground of informality, an ap- 
peal lies, because the judgment is final. Ibid. 


Appellant cannot dismiss an appeal on the ground that there were two pe- 
titions of appeal returnable at different times and two distinct citations 
of appeal at different dates and with different return days, where either 
citation is sufficient and, especially, where on one of them was an en- 
dorsement, by appellee’s counsel, accepting service of the citation and 
taking cognizance of the appeal. Littleton v. Pratt, 487. 

It is not necessary that the appeal bond be executed before or taken or 
approved by the Clerk; it is sufficient if the Clerk file the bond. 

1 bid. 

An appeal will lie from an interlocutory order which works an irreparable 
injury, Garrett v. Oliver, 508. 


. Where the plaintiff brings his action against both husband and wife, and 


they appear and defend it, the authorization of the husband to his wife 
to take an appeal by motion will be inferred. Hill v. Tippett, 554. 


The statement of facts contemplated by Articles 602 and 603 of the Code 
of Practice, must be made before the appeal is granted. Ibid. 


In anaction by one of several partners against the others, for a settlement 
of the partnership affairs, a judgment fixing the amount due by each 
partner to the concern, is a judgment in which the partners are respec- 
tively interested against each other, and if one appeals from the judg- 
ment, all the others must be made parties. Hill v. Levieon, 574. 

The fact that a plaintiff in a judgment, is not shewn by evidence to be 
authorized to stand in judgment, is not a ground for the action of nul- 
lity. The proper remedy is by appeal. Maskell v. Horner, 641. 


When one is called in warranty, and there is ne notice of the call in war- 
ranty in the judgment of the District Court, the emission will not be 
noticed in the Supreme Court unless the warrantor be made a party to 
the appeal. Beauchamp v. Whittington, 646. 

Where the petition of appeal does net contain a prayer for citation, and 
the appellee has not been cited, the appeal will be dismissed. 

Bolling v. Anderson, 650. 
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APPEAL AND APPELLATE JURISDICTION (Continued). 


40. When the term of the Supreme Court at which an appeal is returnable, 
entirely fails, the record of appeal may be filed at the next term of the 
court. Malveauz v. Levergne, 673. 

41. An appeal from a judgment against the administrator of a succession, will 
not lie in the name of an executor of the administrator, where it is not 
shown by the record that the executor is authorized to represent the 
succession against which the judgment was rendered, nor that the estate 
of the testator, represented by the executor, is affected by the judgment. 

Hardy v. Irwin, 708. 


42. When it does not appear that any ground existed on which the appellant 
could base any reasonable hope for the reversal of the judgment, dama- 
ges for a frivolous appeal will be allowed. Fisk v. Callahan, 723. 


48. Plaintiff obtained an injunction restraining the execution of a judgment 
rendered against her in favor of the City of New Orleans, for $99 34 
with interest and costs, on the ground, as she alleged, that she was not 
duly cited, and that the judgment is, therefore, null, and on the further 
ground that the ordinance and law sued upon, are unconstitutional and 
illegal. Held: That it is evident, that except so far as the constitution- 
al question might be involved, the judgmentis not within the revisional 
control of this court, the amount in dispute being under $300, and that 
the constitutional question cannot be properly presented, except by ap- 
peal from the judgment, the execution of which is enjoined. 

New Orleans v. Cuesta, 724. 

44, On a motion to appeal, it is the duty of the Judge of the District Court 
to name the return day, and if the order be erroneous, it is not the fault 
of the appellent, and the appeal will not be dismissed on that account. 
Act 1839, s. 19. Trimble v. Brichta, 78. 


See Cierxs—Henderson v. Trousdale, 548. 
See Huspanp ann Wire—Hill v. Tippett, 554. 
See Reconvenrion—Donnell v. Parrott, T08. 


ARRESTS. 

1. The. Act of 15th March, 1847, which declares, that no citizen of another 
State shall hereafter be arrested in this State, at the suit of a resident 
or non-resident creditor, except in cases where it shall be made to ap- 
pear, by the oath of the creditor, that the debtor has absonded from his 
residence, applies to the citzens of this Union only—not to the citizens 


of foreign States or counties. Block v. Bannerman, 1. 
2. An arrest will lie for damages for any injury sustained by the plaintiff, 
either in his person or property. Ibid. 
ASSIGNMENT. 


1. The assignment of Milbank & Co., although made with the understand- 
ing that they should credit Ziis, the transferer, with whatever they could 
collect, is not unlawful. Ellie v. Fisher, 848. 

2. Milbank & Co. having previous to the assignment seized the judgment 
obtained by Ellis v. F. B. & Co., and having caused it to be advertised 

for sale, the amicable transfer to prevent a sacrifice, does not constitute 

an unjust preference. I bid. 
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ASSIGNMENT (Continued). 
8. The mere fact that Hillis confessed judgment in favor of Milbank & Co., 
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is not conclusive, though it might be considered, with other circum. 
stances, as an indication of fraud. Ibid. 


ATTACHMENT. _ 


1. The consent of a defendant in an action of attachment to the plaintiff ’s 


discontinuance, does not preclude the defendant from bringing a subse- 
quent suit for damages for the wrongful attachment. 
Spaulding v. Wallet, 105. 


2. P. & Co. shipped to Y. in New Orleans, a lot of cotton, the proceeds of 


which were to be forwarded to G. & B. of New York. This arrange- 
ment was acceded to by G. & B., who wrote to the consignees, prior to 
the attachment, to remit to them the proceeds of sale. Held: The cot- 
ton could not be attached as the property of P. & Co. 

Williams v. Piner, 277. 


8. The remedy by attachment does not embrace cases of prospective con- 


ditional and contingent liability ; it must be confined to cases where, in 
addition to the other requisite circumstances, there is an existiny debt, 
although the period of its payment has not arrived. Therefore, an 
attachment will not be maintained against the property of the drawer 
of a bill of exchange antil its maturity, although he may have sus- 
pended payment before the attachment; for, until maturity, the drawer 
is not the unconditional debtor of the holder. 
Denegre v. Milne, 324. 


4. Where the recital in an attachment bond, showed the suit to have been 


brought in the Commercial Court, which court was not in existence at 
the date of the bond. Held: That the error is fatal. 
Bonner v. Brown, 334. 


5. A party’s appearance by attorney to move for the dismissal of an attach- 


ment and to accept to the jurisdiction of the court over him, cannot 
be construed into a submission to the jurisdiction. Ibid, 


6. An attaching creditor can have no higher or better right to the property 


attached than his debtor, and, where Floyd, the drawer of a bill of 
exchange, executed a mortgage and pledge of property in Kentucky, 
in favor of and to secure his accommodation endorsers to the bill, and 
there delivered possession of the property to them, by whom it was 
shipped to New Orleans, with instructions to the consignees to realize 
from the sale the amount of the bill and appropriate the sum to its pay- 
ment; and the amount was realized by the sale, and with the consent 
of Floyd, information was given by the consignees of their intention to 
appropriate a sufficient amount of the proceeds of the sale to pay the 
bill, as instructed, and the Bank of Kentucky having discounted the 
bill, was held to be entitled to be paid in preference to an attaching cre- 
ditor of Floyd. Cammack v. Floyd, 351. 


7. The property of a non-resident debtor is not exempt from seizure, on 


attachment, from the circumstance, that he has a commercial domicil in 
New Orleans. } Rayne v. Taylor, 726. 


8. Property attached released by bond. Blanchin v. Fashion, 49. 


See Inso.vent—Denegre v. Milne, 824. 
See Partnerseip—Corning v. E Uiott, 156. 
104 
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ATTESTATION OF RECORD. 


See Bvipexce— Virginia v. Himel, 185. 
Fitepatrick vy. Williame, 517. 





ATTORNEYS AT LAW. 
See CounseL. 


ATTORNEYS IN FACT. 
See PRINCIPAL AND AGENT. 


AUTHENTIC ACT. ’ 


1. A power of attorney acknowledged in the presence of two witnesses, be- 
fore a Louisiana Commissioner, appointed by the Governor to exercise 
his office in another State, is an authentic act, and may he properly 
annexed by a Notary, to.an Act passed before him by the agent, as evi- 
dence of his authority. A copy of the Act thus executed, duly certi- 
fied, is authentic proof and may serve as evidence to authorize the issu- 
ing of an order of seizure and sale. Fellows v. Jeter, 181. 


AWARD. 


1. An award made by arbitrators appointed under an agreement of refer- 
ence, without fixing a day for the hearing of the parties, and without 
taking any other oath than such as appears at the foot of their report— 
“ sworn and subscribed,” &c.—is a nullity. Penny v. Cari, 202. 


2. The court has no power to revise the award rendered by amicable com- j 
pounders. The party in whose favor the award is, has the right to é 
claim for it the effect of a definitive judgment. C. P. 46. 

Donovan v. Owen, 463. 

8. It is sufficient to annul the award of amicable compounders, that no oath 





was taken by them. C. P. 448. Ibid. 
. BAIL. 

See Surety. , 

See Onmurmat Law—Siate v. Merrick, J., 424. 
BAIL BONDS. 

¢ See Bonps. 

BAILMENT. 

See Sars AND SuipPine. 

See Damaces—Block vy. Bannerman, 1. 

See Principat anp Acunt-—Bonniot v. Fuentes, 70. 
BANKS. 


See Corporation. 
1. When the rate of interest is not specified in a note given to a bank, it will 
bear the rate of interest fixed in the charter. 
Consolidated Association v. Wilson, 591. 


2. The Union Bank of Louisiana was allowed by its charter to charge ten 
ie. per cent. per annum, not only on its stock loans, but on ordinary 
* mortgage loans, after maturity. 
Union Bank v. Succession of Wilson, 601. 
3. The fifth section of the Act of 1845, entitled “An Act amendatory of the 
several laws relative to the Citizens’ Bank ,” ete., etc., which allows five 
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BANKS (Continued). 
per cent. interest upon arrearages of interest, applies only to the Citi- 
zens’ Bank. Consolidated Association v. Hughes, 610. 
4. The charter of the Consolidated Association makes no provision for inter- 
est on the stock contributions. Ibid. 
5. The charter of the Louisiana State Bank exempts from taxation the bank- 


ing houses of its branches, and all real estate acquired in the regular 
course of its business. City of New Orleans v. State Bank, 762. 

i See Mortcace—Consolidated Association vy. Wilson, 591. 
BANKRUPT ACT OF 1841. 


1. The assignees of a petitioner to the Federal Court of Mississippi for the 
benefit of the Bankrupt Act of 1841, may, under the orders and direc- 
tions of that court, sell lands situated in Louisiana. 


Oakey v. Corry, 502. 


ea ee meade 
pee mill : 


q BATTURE. 
: 1. By the Act of 30th April, 1853, every riparian proprietor within the limits 
of corporate towns in this State, is authorized to sue the corporation for 
the occupation of so much of the batture in front of his property as may 
not be necessary for public use. 
Kennedy v. Municipality No. Two, 54. 
y 2. The property of plaintiff was designated by the following metes and 
a bounds: “One hundred and eighty feet, French measure, front on the 
“] river Mississippi, and extending back and forming the like front on the 
; New Levee street, bounded on the upper side by a street which is the 
prolongation of Suzette street, and on the lower side by the property 
now or lately belonging to the Succession of Urbain Gaiennié, in front 
by the river Mississippi, and in the rear by said New Levee street, 
together with the privileges and appurtenances thereto belonging or in 
any wise appertaining.” Held: This description conveys, by right of 
accretion, the alluvial deposits opposite the lot conveyed. Civil Code, 


. 601. Ibid. 
See Same Case—Prescrirtion, 54. 
See Esrorpr. - Heirs of Jourdan v. Heirs of Gravier, 808. 


BILLS OF EXCEPTION. 


1. A Judge should not sign a bill of exception, containing a statement of 
facts, the aceuracy of which he does not recognize. 
State v. Ladd, 271. 


2. A bill of exception should give a plain and concise statement of the facts. 
which present the question of law, and the facts should not be set forth 
in detached and scattered parcels. Ibid. 


of 3. The charge of the court to the jury should not be excepted to generally. 
a The objectionable parts should alone be noted. State v. Chopin, 458. 


4. A bill of exceptions which does not set forth the grounds upon which tes- 
timony was ruled out, will not be noticed. And so with a bill which, 
does not show the materiality of the testimony of a witness offered and 
rejected as incompetent. Bonnafon v. Wiliz, 657. 


See Supreme Court—Scott vy. Lawson, 547. 
See —— Lockett v. Toby, 712. 


INDEX. 


BILLS OF, EXCHANGE AND PROMISSORY NOTES. 


1. One who endorses a note as security for the purchaser of property at a 
public sale, is entitled to notice of non-payment by the maker, and is not 
to be considered as dispensing with it from the circumstanee that he 
signed the proces verbal of the sale. Braux v. LeBlanc, 97. 


2. Marquez endorsed a note for Torres for $150. The blanks being care- 
lessly filled up, the note was afterwards interpolated to create an obliga- 
tion fer $1,150. The alteration was so skilfully executed that a cautious 
person might have been deceived. Plaintiff purchased the note in good 
faith. Held: That the endorser was bound for the note as altered. For 
it was a want of proper caution on the part of Marquez to endorse a 
note containing such a blank, and the rule is, where one of two parties, 
neither of whom has acted dishonestly, must suffer, he shall suffer who 
by his own act occasioned the confidence and consequent injury of the 
other. Isnard v. Torres and F. Marquez, 108. 


3. This case presents a question of facts merely. The point being whether 
the endorser of a note was not discharged in consequence of want of 
due dilligence on the part of the holder to obtain payment from the maker. 

Barriere & Co. v. Samory, 107. 


4, The erasure of the name of plaintiff as payve of a note, and the insertion 
of another name, will not impose on the plaintiff the burthen of proving 
that the erasure and interlineation were made with the concurrence of 
the maker; when, trom the circumstances, it may be inferred that the 
object of the insertion of another name was to furnish plaintiff with an 
endorser—especially where payee waived protest and promised to pay the 
note, and where plaintiff had possession of it, and where defendant had 
no equitable defence and his plea was evasive. 

Levois v. Burguieres, 112. 

, 5. An action was brought against the endorser of a note, who after the insti- 

tution of the suit admitted the justice of the claim. Held: Such ac- 

knowledgment must be received either as an admission that the rotiees 

were good or as a waiver of them. Oglesby v. Stacy, Steamer, 117. 


6. By the Court: We are not prepared to admit the authority of the clerk to 
bind the owners of the boat by drawing bills of exchange, except so far 
as the consideration of the bill is proved to have enured to the benefit of 
the boat. Ibid. 


7. A plea of partial payment after maturity made by the drawer of a bill, with- 
out further qualification, creates, in the absence of other evidence, the 
presumption that the bill had been presented, and notice of non-payment 
given to the drawer, or that he had no funds in the hands of the drawer. 

Gazzo v. Baudoin, 157. 


8. Plaintiffs received the note sued on, which is not negotiable, after matu- 
rity, and with notice of equities against it. Held: Their rights are not 
greater than the payee from whom they took it. 

Williams v. Benton, 158 

9. The defence to the plaintiffs’ action on a promissory note, was that the note 
belonged to the estate of Kemp, that it was not a negotiable instroment, 

and that there being no judicial order for its transfer shown, no lawful 
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BILLS OF EXCHANGE AND PROMISSORY NOTES (Continued). 


title passed to the transferee. The note, after being endorsed in blank by 
Noble, the payee, and by Lea, in his individual capacity, went into the 
hands of Bullard. Held: There is no affirmative evidence impeaching 
the validity of this transfer, as one detrimental to the estate of Kemp, 
and, Noble having been notified of the transfer some time before suit 
brought, and no payment having been made to the estate on account of 
the note, there is no equitable reason for turning plaintiff out of court, 
for not showing a judicial authorization of transfer to him. 
Marston v. Noble, 210. 


. Reservation made as upon a like objection in the case of Stansborough v. 
McCole, 4 An., 322. Ibid. 


. The endorser of a note, who has been duly notified of the assignment 
thereof, has no right to acquire, after notice, obligations of the assignor, 
and set them up in compensation, to the detriment of the assignee of the 
note. Norwood v. Pettis, 259. 


. Negotiable notes made by the husband and donated to the wife, cannot be 
enforced against the husband, when it neither appears that the transfer 
of them was made by the wife with the authorization of the husband, 
nor that the holder was a bona fide holder for value. 

Theurer v. Schmidt, 293. 

. The expression “acceptance waived” in a bill of exchange does not strip 
the instrument of the charaéter of a bill of exchange, or deprive its 
signer of the character and rights of a drawer. 

Denegre v. Milne, 324. 


. Where a note was dated at New Orleans, and there was no proof that the 
holder at maturity knew that the residence of the maker was elsewhere— 
Held : That a protest in New Orleans was sufficient. 

White v. Wilkinson, 894. 

. In an action on a promissory note plaintiff must make out his title to it. 

Clannon v Calhoun, 460. 


. A demand made at the domicil of the deceased drawer, of his widow, is 
good to bind the endorser. Simon vy. Raynaud, 506. 


. The drawer cannot dispute the plaintiff's ownership of the bill sued on, 
where he is permitted to plead all the equities that he has against any of 
the successive holders, and where it is neither alleged nor shown that 
the plaintiff came unfairly by the bill, or that any other party contests 
his right to it. Richardson v. Fenner, 599. 


. All the circumstances in evidence must be considered, in testing the lia- 
bility of the drawer of a bill, who pleads his discharge, by reason of the 
laches of the payee or subsequent holder in presenting it to the drawee. 

Ibid. 

. The maker of a note can not enquire into the validity of the transfer 

unless he has some interest in so doing. Terrill v. Gamblin, 628. 


. Where A. gives his note, and before its maturity deposits with the holder, 
the note of a third person as collateral, with agreement to renew first 
note when due. Held: In the absence of stipulation as to time of pay- 
ment of renewal note, defendant must prove the time fixed. 

Glapion vy. Montamat, 768. 









BILLS OF EXCHANGE AND PROMISSORY NOTES (Continued). 


INDEX. 


21. Defendant must tender the renewal note, though the holder has previous- 


ly declared he will not receive it. Ibid. 


22. Plaintiff was the holder of a note dated in New Orleans, drawn by a per- 


son, who at the time transacted commercial business in this city, as a 
partner in the firm ef R. F. Nichols & Co., which was dissolved in the 
summer or fall of 1854, and who continued to visit frequently their 
place of business after the dissolution, and until within a month or six 
weeks prior to the maturity of the note. Plaintiff did not know that 
the maker resided in another parish, and there was nothing to put him 
upon an inquiry with reference to the maker’s residence. The note was 
placed in the hands of a notary for protest, on the 4th of January, 1855, 
within banking hours, who called at four, or half past four o’clock, at the 
store or office of R. F. Nichols & Co., and was then informed for the first 
time, that the maker resided in the parish of Jefferson, some distance 
above Carrollton. Held : That had the holder known before the maturity 
of the note, that the maker resided in another parish, it would have been 
his duty to make a demand of payment at his domicil, he having no fixed 
place of business. Farley v. Hewson, 783. 


23. That the holder had aright to presume that the maker resided in New 


Orleans, and that if he was under a false impression with reference to 
the maker’s domicil, it was one which naturally resulted from the cir- 
cumstances under which the endorser himself had placed the note in cir- 
culation. Ibid. 


24. That the distance of the maker’s residence, considering the lateness of the 


hour and the season of the year, furnishes a reasonable excuse for a 
want of due presentment for payment. Ibid. 


See Set-orr—Newton v. Gray, 67. 
See Eviwence—Davis v. Stevens, 496. 


BONDS. 
1. The condition of a bail bond which declares that the debtor “shall not 


depart from the State of Louisiana, for the term of three months, without 
the leave of the court,” conforms to the statute, and the additional stipu- 
lation, “ otherwise he shall pay,” &c., is merely the consequence which 
the law attaches to the breach of the condition of the bond, and cannot 
impair or add to its legal effect. Block v. Maxwell, 5. 


2. A bond reciting that defendant had been convicted by the District Court 


for selling liquor to slaves, reciting also that defendant had taken a sus- 
pensive appeal from said judgment to the Supreme Court, and having 
for its condition that the defendant should “abide by and satisfy the 
judgment of this (the District) court, if confirmed by the Supreme Court,” 
is neither a bail bond nor a recognizance. As an appeal bond, it is 
defective, as the defendant was exempt from giving one. 

State v. Porte’s Securities, 148. 


8. It is unnecessary that the description of an indictable offence charged in 





a bail bond, should be as accurate and as technical as in an indictment. 
State v. Cunningham, 398. 
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BONDS (Continued). 

4. It does not affect the validity of a bail bond, that an indictment was ac- 

tually found against the accused for an offence of a higher grade, but 
which included the offence described in the bond. Ibid. 







5. The party to an appearance bond will not be bound where the requisites 
of the law have not been observed in taking it. 
State v. Gilbert, 532. 


6. The order of the court to admit the prisoner to bail, should so be entered 
of record as to leave no reasonable doubt of its meaning. Therefore, 
the sureties on the bond of one admitted to bail, on an order which did 
not designate for whom, or for whose cause it was intended, will not be 
bound. State v. Hopson, 550. 


7. In admitting a prisoner to bail, the proper practice is for the Judge to fix 
the amount of a bond, and deputise a person to receive and approve it in 
each case, as it is presented by the grand jury. 1bid. 


See Surerr—Block v. Maxwell, 5. 
Norton v. Cammack, 10. 
See InrertingaTions—State v. Gilbert, 528. 


BOUNDARY. 


1. Where the petition sufficiently indicates the action to be one of boundary, 
the prayer that the plaintiff be adjudged the owner of any portion of the 
land within the boundary, does not change the character of the action. 

Andrews v. Knox, 604. 


2. It is no objection to the plaintiff’s action to have land surveyed in order to 

establish the boundary, that the thing to be surveyed is indefinite. 
Lbdid. 

3. Where the owner of land refuses to have the boundary line fixed in ac- 
cordance with the respective titles of himself and his contiguous proprie- 
tor, thereby compelling such proprietor to resort to the courts to estab- 
lish his boundary, the costs should not be apportioned, but borne by the 
proprietor who forces his neighbor to the institution ofa suit. bid. 


BROKER. 


1. A broker sold bills of exchange which were not paid at maturity. He ai- 
terwards assisted the acceptors in effecting an arrangement to secure 
their payment by mortgage. Held, that in the latter transaction he acted 
as an attorney in fact, and not as a broker, and therefore, he could not 
recover a broker’s commission for the service. Conrey v. Hoover, 437. 





CARRIERS. 
1, After the carrier has receipted for the goods, they are at his risk, as much 
as if they were aboard the vessel. ~ Greenwood v. Cooper, 796. 


2. It is proper to give notice of the sale by auction, of damaged goods, yet 
the failure to do so, does not preclude a party from recovery, when proof 
of damage is corroborated by other independent testimony. Ibid. 














832 _ INDEX. 
- CASES AFFIRMED AND OVER-RULED. 
1 The case of Municipality No. 2 v. The New Orleans Cotton Press, 18 Louis- 
iana Reports, 287, affirmed. Kennedy v. Municipality No. 2, 54. 
2. State v. Thompson, 12 Rob, 48, commented on. 
State v. Thompson, 122. 
8. Bermudez v. Union Bank, 7 An., 62, affirmed. 
Union Bank v. Lobdell, 130. 
4. The rule given in Dupuy v. Hunt, 2 An. 564, as to citation of absentees 
by service upon a curator ad hoc, reaffirmed. 
Heddrick v. Bannister, 208. 


5. Opinion of the Court on the validity of the bond, expressed in 4th An- 
nual, 546, Canal Bank v. Brown, affirmed. Bryan v. Austin, 612. 


6. The principles of the cases of Lobdell v. Parker, 3 L. R., 332, and Ruge- 
ly v. Goodloe, 7 An. R., reaffirmed. Goodloe v. Rogers, 631. 
7. The principle of this case was settled by the judgment in the case of City 
of New Orleans v. J. 0. De St. Romes, 9 An., 573. 
New Oleans v. Cordeviolle, 732. 


x 



























CESSIO BONORUM. 
See Conriict or Laws—Spear v. Peabody, 145. 


CITATION. 
1. Service of citation on defendant’s overseer and at his plantation, is suffi- 
‘ cient. Succession Mc Calop, 224. 


2. Citation or notice to the heirs to continue a suit already brought against 
their deceased ancestor will suffice; the law does not require that a copy 
of the petition be served on them. C. P. 120. The same rule applies 


to the case of an administrator. Howard v. Copley, 504. 
8. As regards.collection of revenue, mode of citation is within control of the 
Legislature. New Orleans v. Jeter, 767. 


4, Citation or notice to the heirs to continue a suit already brought against 
their deceased ancestor will suffice; the law does not require that a copy 
of the petition be served on them. C. P. 120. The same rule applies 
to the case of an administrator. Howard v. Copley, 504. 


5. As regards collection of revenue, mode of citation is within control of the 
Legislature. New Orleans v. Jeter, 767. 


6. By the Act of 1852, sec. 35, relating to the collection of taxes in New Or- 
leans, the publication in a newspaper has the effect of a citation duly 
served, and it should be subject to the same rules as the citation, of 
which it is the equivalent. New Orleans v. Heirs of Schmidt, 771. 


See Suzrirr—Gradnigo v. Moore, 670. 
See Constirutiox— New Orleans vy. Cannon, 764. 


CLERKS. 


1. The law of 1852 empowers Clerks to issue legal process under the man- 
dates and decrees of the Supreme Court, without waiting for the regular 
term of the District Court, or for its order to file and record them. 

State v. Portes’ Securities, 148. 
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CLERKS (Continued), 


2. The neglect of the Clerk to file the appeal bond, which he has certified as 
a part of the record in the case, cannot be imputed to the appellant, and 
affords no grounds for the dismissal of the appeal. 
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COMMUNITY. 


See Hyspanp anD WIFE. 
See Insuncrion—Petry v. Booth, 682. 


COMPENSATION. 


1, On the 29th of May, 1851, 8S. deposited $883 with M., a private banker, 
who, at the time, held the note of S. for $735. M. absconded, leaving a 
letter, in which he transferred to S. his note to cover his deposit. The 
syndic of M. sued S. on the note; S. plead the deposit in compensa- 
tion, and the question was, whether the syndic had a right to recover 
from the defendant the whole amount of his note, leaving defendant to 
come in and receive his dividend, with the other creditors, or whether 
the defendant’s note should be declared to be compensated and extin- 
guished by the amount of the deposit. Held: That the plea of com- 
pensation should be sustained. Beatty v. Sowddy, 404. 


2. Asurety on an appeal bond, can plead to a rule against him, that the 
judgment against his principal, has been extinguished by compensation, ~ 
by mere operation of law; based on the fact that defendants had re- 
covered a judgment against plaintiff. Ellis vy. Fisher, 479. 

3. The debtor of an individual can, when sued by his creditor, plead in com- 
pensation a debt due to him, the defendant, by the commercial firm, of 
which the plaintiff is a member. ' Ibid. 


4. As a general rule, that which could have been pleaded to an original suit 
cannot be a ground for an injunction; but where E. and F., B. & Co, 
had each instituted suit against the other, on their respective demands, 
both suits being contested—Held : That F., B. & Co. could not, during 
the pendency of the suit, consistently plead in compensation their 
demand, although liquidated by a note; but when their respective 
claims became liquidated by judgments, compensation took place, by 
operation of law. Ibid. 


5. Where two parties have judgments against each other, they are bound 

to compensate, and the execution in either case may be enjoined. 
Ibid. 

6. Ellis was the creditor of Fisher, Burgess & Co. The firm of King & 

Fisher was the creditor of Hillis, The firms of Fisher, Burgess & (o. 

and King & Fisher, are, in legal contemplation, two distinct ideal per- 








INDEX. 


COMPENSATION (Continued). 


-sons. Up to the date of the plea of compensation, there was no assign- 
ment by K. & F. to F., B. & Co,, or other act by which the ownership 
of the debt due by Zils was divested out of the firm of King & Fisher, 
and became vested in F., B. & Co. Compensation did not take place 
by mere operation of law. By issuing execution on their respective 
judgments, the parties considered the debts as not compensated, by 
mere operation of law. Ellis v. Fisher, 482. 


7. Should it be conceded that King & Fisher assented that Fisher, Burgess 

& 0Oo., of which firm they were partners, should treat the claim as their 

se own, such assignment, resting only upon implication from the plea, 
must take date from the filing of the plea. Ibid. 


8. The notification of the assignment of the judgment by Ellis to Milbank 
é& Co., having taking place before the filing of the plea, Fisher, Burgess 
& Co. have no right to plead in compensation against Milbank & Co. a 
claim against Ellis, acquired after Ellis made his assignment. 

Lbid. 

9. Where a factor’s agent makes an advance to a planter expressly on be- 
half of his principal, the planter cannot plead in compensation of the 
factor’s claim for advances, an individual debt due him by the agent. 

White v. Tucker, 654. 


10. A person against whom judgment has been rendered, cannot enjoin it, 


i i for the purpose of pleading compensation by way of exception, unless 
Ss td , he acquired the claims he wishes to plead, after the judgment against 
ly him was rendered. Hart v. Cannon, 721. 


11. A debt not being equally liquidated and demandable, cannot be pleaded 
in compensation of the execution enjoined. 
New Orleans v. Cordeviolle, 734. 
See Surerr—Mc Dowell v. Crook, 31. 
CONFLICT OF LAWS. 


1. At the time of their marriage, in Alabama, the spouses intended to fix 
¥ their matrimonial domicil in Mississippi, which they accordingly-did do. 
“ The right of the husband to slaves owned by his wife at the time of 
the marriage, must be determined, by the laws of Mississippi and not 

of Alabama. Arendell vy. Arendell, 566. 


2. A deed of trust made by a citizen of Mi-sissippi, to lands situated in 
Louisiana, authorizing the trustee to sell the lands on the request of the 
beneficiaries, should they have to pay anything on account of the gran- 
tor, is not such a form of trust as our laws repudiate. 

Humphreys v. Caraway, 617. 


8, Where the sale between the parties was, in New York, executory merely, 
with the intention that it should be consummated in New Orleans, and 
it was so consummated, the contract must be considered as completed 
in New Orleans, and the vendor’s privilege may be exercised accord- 
ing to the laws of Louisiana. Overend v. Robinson, 728. 

See Huspanp anp Wire—Marcernaro v. Madello, 772. 

Connor vy. Connor, 440. 

Henderson vy. Trousdale, 548. 
See Courts—McAlpin v. Jones, 552. 
See Contract—Spear v. Peabody, 145. 
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CONSTITUTION AND CONSTITUTIONAL LAW. 


1. The discrimination which the codes of 1808 and 1825 make between the 
rights of wives domiciliated in Louisiana, and those domiciliated in 
other States on the subject of community is not unconstitutional. 

Conner v. Conner, 440. 


2. The Actof March 16th, 1854, which made it the duty of the District 
Judges to establish among themselves a system of interchange for the 
trial of recused cases, is not unconstitutional. 

Succession of Ryan, 540. 

8. The Act of the Legislature of 28th April, 1858, authorizing trials before a 
member of the bar, in certain cases where the Judge recuses himself, is 
unconstitutional, and judicial proceedings taken under and by virtue of. 
said Act are null. Hayes v. Hayes, 642. 


4. A retroactive statute which has no relation to crimes and penalties, is not 
an ex post facto law. Retrospective laws, in civil matters, do not violate 
the constitution, unless they tend to divest vested rights or to impair the 
obligation of contracts. Municipality No. One v. Wheeler, 745. 


‘ 5. The power of expounding the law, which includes the great and responsi- 

ble duty of declaring whetber the legislative assemblies, State and muni- 

; cipal, have transcended in their past action the limits of their powers as 

defined by the Constitution and the laws, belongs to the judiciary alone. 

. Bucuanay, J., dissenting. I bid. 

6. The Legislature does not, in the Act of 7th February, 1850, declare in so 
many words that the city ordinances in existence and which imposed 
taxes on capital for 1848 and 1849, were legal; but it has done the same 
thing in a different manner, by authorizing the Municipal Councils to re- 
enact those ordinances, and by giving the ordinances thus re-enacted a 
retroactic effect, so as in fact to render the former ordinances legal, with 
a new date. This was clearly an interference by the legislative, with the 
judicial department of the government. BucHanan, J. J bid. 





Sk ca ale 


7. It is a general principle of constitutional law, that the law can only pro- 
vide for the future. Bucnanan, J. I bid. 


8. Defendant was sued for the city tax of 1853, and was cited under the 35th 
section of the consolidation Act of 1852, which substitutes, in lieu of the 
petition and citation, the constructive service, by advertisement, of the 
tax-bill in the official newspaper of thecity. Held: that such proceed- 
ings, in the absence of petition and citation, are not unconstitutional. 

New Orleans v. Cannon, 764. 


See Taxes—Municipality No. 2 v. Dubois, 56. 
State v. Lathrop, 398. 
New Orleans v. Commercial Bank, 785. 
See New Orteans—New Orleans v. Elliott, 59. 
: See Quo Warranto—State vy. Ramos, 420. 
: See Supreme Covurt—State v. Tucker, 501. 


CONTRACT. 
1. In a commutative contract, where the plaintiff tenders performance, if the 
defendant refuse to comply with his part of the obligation without a 


material modification, a formal.putting in default is unnecessary. 
Arthur v. Dickson, 116. 
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CONTRACT (Continued). 


2. The law of the place where the contract is made, or to be performed, 
must prevail in the constraction or effect to be given to the contract, 
whether the parties to it be inhabitants of that place or not. 

Spear v. Peabody, 147. 


8. A contract is not discharged by the obligor having been admitted to the 
benefit of the cessio bonorum under the laws of a country where the 
contract was not made or to be performed. Tbid. 


4, By the Act of May 1, 1847, p. 161, plaintiff was authorized by the Legis- 
lature, with the consent of the town of Carrollton, to make a road, but 
within eight months from the passage of the Act. This condition forms 
a part of his implied contract with the town. He failed to meet it. 
Held : That the town had a right to resume the occupation of the road. 

Kohn v. Carrollton, 720. 








































See Acrions—Fow v. Siloo, 11. 
See Suips ann Sarprine—7ios v. Radovich, 101. 





CORPORATIONS. 
1. A corporation is liable for damages occasioned by the employee of their 
stewards. Thompson v. Carrollton Railroad, 402. 

See Eviwence—Granite Ins. Co. v. Pralon, 22. 

See New Onteans—Kennedy v. Phelps, 227. e 

See Tax—State v. Lathrop, 396, — j 
‘! COSTS. 
* See Norton v. Cammack, 10. : 


See Wirness—Smith v. Shreveport, 582. 
See Bounpary—Andrews v. Know, 604. 
See Suenirr—Smardon v. Green, 701. 


COUNSEL AND CLIENT. 


1. The employment of a printer by counsel to print their briefs at the ex- 
pense of their clients, is a power implied from the relation of client and 
counsel. (C. C. 2969.) But the client will not be bound to pay for a 
greater number of copies than the rules of court require to be filed. 

Weisse v. New Orleans, 46. 


2. An entry of record by the counsel, “Continued, with understanding that 
the twelve months’ bond is to remain unexecuted,” is an agreement not 
to issue execution on the twelve months’ bond. 

Stewart v. Scudder, 216. 

8. The right of a party to a suit, to repudiate under oath, the authority of 

those who represent him in court, cannot be questioned. 


Legere v. Richard, 669. 
See Estopre:—Brooks v. Poirier, 512. 
See Onminat Law—<State v. Patten, 299. 


COUNTER LETTER. 

1. The vendor of a contingent interest in lands who warrants title, as to 
himself and those claiming under him, and who takes a counter letter 
conditioned that the vendees will convey to him one-third of the land 
that may be confirmed to them after adjusting the claims of certain 
settlers on the land, has not such a title as will authorize him to be re- 
cognized as a co-proprietor in a suit for partition, between parties 
claiming title from his vendees. Micou’s Executors v. Stacy, 314. 
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COUNTER LETTER (Continued). 
2. The holder of such a counter letter would have no right as against. his 
vendees, when their title to a portion of the land had been confirmed, 
only by compromise with parties claiming under an assignment from 

him prior to the date of the counter letter. Ibid. 
8. The registry in the mortgage book of such a counter letter, even if it be 


regarded as a title or conveyance, would be no notice to a purchaser. 
Ibid. 





COURTS. 
1. A citizen of another State being sued for municipal taxes in a State 
court, is entitled to have such suit transferred to the Circuit Court of the 
United States. New Orleans v. Sheppard, 268. 


2. A receiver appointed by the courts of another State, may, through the 
instrumentality of our courts, reclaim property which has been fraudu- 
lently or feloniously removed from the jurisdiction of such State. 

McAlpin v. Jones, 552. 


8. The Judge is not incompetent to try a case on the ground that he had , 
been at one time counsel in it, where the party whom he represented is 
no longer before the court. Bryan v. Austin, 612. 


4. A surety, on the official bond of an administrator, being sued at his do- 
t micil, and answering to the merits, cannot, thereafter, maintain a plea 
to the jurisdiction of the court, on the ground that the District Court of 
the parish where the succession was opened, had exclusive jurisdiction 
by the Act of March 16th, 1842. Ferguson v. Glaze, 635. 


5. Where the first day of a term of court, as fixed by law, is a holiday, the 
court should be opened on the succeeding day. The term does not lapse. 
Maskell v. Hornor, 641. 


6. It is always proper for the Judge to elucidate the law, even by supposing 
a state of facts for the purposes of illustration; it is proper that he 
should inculcate upon the minds of jurors a sense of their high respon- 
sibility to the public as well as to the accused; this, however, should 
be done by remarks of a general character, not by observations tending 
directly to. induce the jury to find a particular verdict in the cause 


before them. State v. Obregon, 799. 
See Recusation or Jupces—McDonogh v. Gordon, 794. . 


CRIMINAL LAW. 


1. The defendant in a criminal action is entitled to a reasonable time to move 
in arrest of judgment. State v. Gardner, 25. 

_ 2. The case of the State v. Thomas, 12th Rob. Rep., 48, deciding that the Act 
of 21st December, 1814, entitled “ An Act concerning the police of slaves 
in certain cases and for other purposes,” did not create an indictable 
offence, but was a regulation of police, and prescribed a civil proceeding 
for a civil penalty, affirmed. State v. Thompson, 122. 


3. The interpretation of a statute becomes, as it were, a part of the statute, 
and it should not be changed but for the most cogent reasons. Ibid. 





4, In a civil proceeding, the son is an incompetent witness for the father. C. 
C., 2260. Ina criminal proceeding, he is competent. I bid. 
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~~ GRIMINAL LAW (Continued). 





5. Slaves have no rights guaranteed to them by the Constitution of this 
State; and it is competent for the Legislature to create such special tri- 
bunals as they may deem necessary for the trial of offences committed by 


them. State v. Hannah, 131. 
6. Voluntary confessions made by the slave to his master, may be used on a 
criminal charge against the slave. Ibid. 


7. The dying declarations of the deceased may be given in evidence against a 
person charged with his manslaughter. Ibid. - 


8. The fifth section of the Act supplementary to the Act for punishing crimes 
and misdemeanors, (B. & C., p. 270,) approved 7th February, 1829, must 
be construed according to the English text. State v. Jacob, 141. 


9. After the evidence had been concluded, and after the argument had closed, 
the counsel for the accnsed asked that the District Attorney should be com- 
pelled to choose between two ceunts in the indictment, and select on 
which of the two he would ask the verdict of the jury. The court re- 
fused to compel the District Attorney to make the selection. Held: The 
charges are not so distinct as in any manner to confound the prisoner or 
to distract the attention of the jury. The application should have been 
made before pleading to the indictment. The refusal of the District 
Court was correct. Ibid. 

10. Where the signification of the French and English text of the law is 
different, the Judge cannot charge the jury that neither text can have the 
effect of the law. Ibid. 


11. The District Court did not err in refusing to charge the jury that an ordi- 
nary pocket-knife was not a dangerous weapon, within the meaning of 
the fifth section of the Act of February 7th, 1849, entitled “ An Act sup- 
plementary to an Act entitled an Act for the punishment of crimes and 
misdemeanors.” Nor did the court err in refusing to instruct the jury, 
under that statute, that to justify the verdict of guilty against the accused, 
the evidence must show that the wound was inflicted with a concealed 
weapon, or if not, the jury must be satisfied that if death had resulted, 
the defendant would have been guilty of murder. Ibid. 

12. The charge of “inflicting a wound less than mayhem,” is not necessarily in- 
cluded in a charge ef shooting with a dangerous weapon, with intent to 
kill and murder. State v. Pratt, 191. 

18. In an indictment upon a statute, it is necessary that the defendant should 
be brought within all the material words of the statute, and nothing can 
be taken by intendment. Ibid. 

14, The offence should be charged either in the language of the statute, or in 
language of equivalent import ; and a verdict not responsive to the charge 
will not authorize a judgment. Ibid. 

15, The doctrine that the malice aforethought must be specially charged in the 
conclusion of an indictment for murder, has been well settled in the 
Common Law of England, and has been adopted in the criminal jurispru- 
dence of this State by the Aet of the Territorial Legislature in 1805. 

State v. Heas, 195. 
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CRIMINAL LAW (Continued). 


16. The words, “of his malice aforethought,” in the conclusion of an indict- 
ment for murder, is not an “ unnecessary proiixity ” of the Common Law, 
referred to in the Act of May 4th, 1806, sec. 33, and this though the 
words, “feloniously, wilfully, and of his malice aforethought,” are thrice 


repeated in the body of the bill of indictment. Ibid. 
17. The verdiet must be responsive to the charge, or else the judgment will be 
reversed. : Ibid. 


18. Where the indictment was technically defective as an indictment for mur- 
der, in consequence of which the judgment was arrested, yet where the 
verdict of the jury clearly indicated that the jurors believed the prisoner 
guilty of murder, the Supreme Court ordered him to be detained in elose 
custody until the next session of the Grand Jury for the parish in which 
he had been tried. Ibid. 


19. It was assigned as error on the face of the record, that no indictment was 
found against defendant by the Grand Jury, and that no bill was returned 
by them to the court. Held: That the record containing a full and com- 
plete statement of the time and place of holding the court, the names of 
the persons composing the Grand Jury, the appointment by the Judge of 
the foreman, and his being sworn, and the Grand Jury being empannelled 
and sworn, and charged by the court to inquire for the body of the parish, 
and the record showing, also, that there was, on the day following, an 
entry onthe minutes, under the caption of the cause, of “ True bill and 
indictment for laying in wait and shooting with intent to commit murder,” 
and the indictment itself being endorsed by the clerk as filed on the same 
day of the entry, with the name of the foreman below the words, “ a true 
bill,” renders it certain that the indictment was found by the Grand Jury 
and presented by them in open court. To hold otherwise, would be to 
reverse the maxim, omnia rite acta. State v. Onnmacht, 198. 


20. Had the objection to the clerk’s entry, that it did not show with certainty 
that the Grand Jury had been brought into court, been made specially in 
the court below, the minutes could have been corrected and an entry 
made nunc pro tunc. Ibid. 


21. The proper mode of returning an indictment into court is made by endors- 
ing on the back of it, “ A true bill.” Theentry of the clerk, in the form 
above, was a sufficient reading of the finding of the indictment. Ibid. 


22. In a prosecution under the fifth section of the Act of the 27th of February, 
1829, for shooting with intent to kill, and inflicting a wound less than 
mayhem, the statute not contemplating accessorial guilt, a count against 
one as accessory will be quashed. State v. Hendry, 207. 

28. An indictment charging embezzlement of a “lot of lumber,” or a “certain 
lot of furniture,” &c., “certain tools,” &c., is bad for uncertainty of de- 
scription of the articles embezzled. State v. Edson, 229. 

24. The refusal of the District Judge to give specific instruction to the jury is 
not an error, where it appears from the record that, in answer to the ap- 
plication for the instructions, the Judge stated that he had substantially 
given them in his previous charge to the jury, and when no exceptions 
were taken to that charge. State v. Roberis, 264. 
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© ORIMINAL LAW (Continued). 
25. If an indictment be defective, the defendant should avail himself of the 
defect by demurrer, motion to quash, or motion in arrest of judgment. 


: : He cannot rely on an assignment of errors apparent on the face of the 
indictment, made in the petition of appeal. State v. Arthur, 265. 


26. Whenever a prisoner’s sanity, at the time of the offence alleged, is in ques- 
tion, the rule that he may control or discharge his counsel at pleasure 
should be so far relaxed as to permit them to offer evidence on these 
points, even against his will. State v. Patten, 299. 




















































27. In a criminal case, when, after the close of the testimony on behalf of the 
State, the counsel of the accused alleged the prisoner’s insanity before, 
at the time of, and since the killing, and offered to introduce testimony in 
proof of the fact, and thereupon the prisoner arose and repudiated such 
defence, and discharged his counsel, and the court gave the case to the 
jury without further evidence or pleadings on behalf of the prisoner— 
Held: That the court erred in allowing the prisoner, under the circu m- 
stances, to discharge his counsel, and erred in not allowing them to offer 
proofs on the question of insanity. Ibid. 

28. “ Being concerned in a row ” is not per se an indictable offence. 

State v. Ridgley, 302. 


29. Where the object of the prisoner’s counsel! did not seem to be to except 
to the Judge’s charge or to procure a different or additional charge, 
but to make counter explanations and objections in the hearing of the 
jury, after the case was submitted to them. Held: That the court did 
not err in refusing such explanations and objections to be made. 

State v. Brien, 458. 


30. In trials for murder or manslaughter the violent and quarrelsome character 
and disposition of the deceased cannot be given in evidence. I bid. 
81. Where the prisoner had pleaded to an indictment for murder on a former 


trial— Held: There was no necessity for.a new arraignment. 
State v. Johnson, 456. 


82. Where an indictment for murder alleges in one count the death of the party 
killed to be by beating, and in another count by drowning, and each count 
leads to the same conclusion, the State will net be compelled to elect be- 
tween the counts—the mode of killing not being material to the constitu- 
tion of the offence. Ibid. 


88. Evidence of tacit admissions of a prisoner should be received with the 
greatest caution. This sort of evidence should not be received unless it 
consists of direct declarations of that kind, which naturally call for con- 
tradiction, and which by his silence, the party acquiesces in. Ibid. 

34. The accused asked for instructions to the effect that a person, believing his 

life to be assailed and in immediate danger from another, is excusable in 

law in resisting and killing a third person who interferes to disarm him 
forcibly with a view to bring about a fight without weapons between ac- 
cused and another, after being warned to stand off. Held: The instruc- 

tions make the party’s justification depend upon a mere belief of immi- 

nent danger, without stating that there should be reasonable grounds of 

belief; nor do they ‘present the case of a third person confederating with 
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CRIMINAL LAW (Continued). 
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INDEX. 


the first assailant,or aiding him to make a dangerous assault upon the 
accused, which would be necessary to sustain his plea of self-defence. 
The refusal to give the instructionswas proper. State v. Chopin, 458. 


The wrong doing of a third person who interferes in a fight between two, 
not to prevent, but to encourage it, will not excuse either of the combat- 
ants for killing him. Ibid. 


Challenges for cause must be made before the juryman is sworn. 
State v. Dick, 461. 


On the trial of a slave, under the Act of 1846, it is competent for the jury 
to decree that he should “be sentenced to perpetual imprisonment,” and 
it is to be inferred from such adeeree that the jury intended the convict 
to be sentenced to hard labor for life in the State Penitentiary. The sen- 
tence by the magistrate of the convict to the — for life is 
authorized by such a verdict. Ibid. 

It is no groand of objection to an indictment for riot that the time at 
which the offence is charged to have been committed is set forth in figures 
or Arabic numerals. State v. Egan, 698. 


A judgment against one who was indicted for a riot, with three co-defend- 
ants and “divers other persons unknown,” will not be arrested because 
his co-defendants were found “ not guilty.” Non constat but that he may 
have been guilty of a riot with the persons unknown. Ibid. 


One of the counts of indictment charged that the prisoner, “ ander the 
color and pretence of fighting a duel, with the deceased, but in violation 
of the agreement and rules” assaulted and murdered him. Held: 
That a homicide committed under such circumstances is indictable as 
murder. State v. Mazent and Guesnon, 748. 


Defendants accepted the jurors who passed upon their case, without the 
objection that a proper list had not been served upon them. Held: 
That it was too late for them to raise such objection after verdict. 

Ibid. 

In the refusal of the Judge to allow the prisoner’s counsel to state new 
points and propositions in the hearing of the jury, when they came in 
and asked for further instructions from the court, there is not such er- 
ror as would authorize a reversal of the judgment. In such a matter, 
much must be entrusted to the discretion of the District Judge. 

Ibid. 

The law, once broken, has power to vindicate its majesty in the punish- 
ment of the offender, although by repentance and civil reparation he. 
has done his utmost to atone for his fault. State v. Prats, 785. 


The offender may be morally innocent, so far as to understand or not even 
to know the law he violates, and yet it is necessary for the interest of” 
society, that he should not be permitted to set up that as an excuse. 

Ibid. 

The Judge instructed the jury that it was their duty to find an unquali- 

fied verdict, if the case was clear. Held: That there was error in the 

Judge’s instruction, for, if the case was rot clear, beyond a reasonable 

doubt, they could not find the prisoner guilty at all, and the charge 
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CRIMINAL LAW (Continued). 
amounted to’an instruction:that if a person was found guilty of arson, 
he should always be punished with death; overlooking the Act of 
May 27th, 1846, which declares that; “In all cases where the punish- 
ment denounced by law is death, it shall be lawful for the jury to qual- 
ify their verdict by adding thereto, without capital punishment.” 


State v. Obregon, 799. 
For Bail in Criminal Cases—See Bonps. 
See Juny—State v. Ladd, 271. 
See Recocnizance—State v. Ridgley, 302. 
See Hapgas Conpus—State v. Merrick, 424. 


CURATOR— 


1. Curators, administrators, tutors and testamentary executors, who absent 
themselves from the Stilte for a time, will lose their administrations un- 
less they appoint an attorney and deposit an authentic copy of the 
power of attorney in the manner pointed out by the Act of 24th of 
April, 1847. Scott v. Lawson, 547. 


2. The curator of a succession, appointed in 1833, is not liable to the pen- 
alties imposed by the Act of 1837, for his failure to deposit the money 
of the succession in a bank. | Succession of D’ Aquin, 780. 
See Diverce—Lachaud v. His Wife, 156. 


CURATOR AD HOC. 


1. A curator ad hoc appointed by the court to represent the interest of mi- 
nors, who were legatees under a will, which the executor and the other 
heirs at law had sued to set aside, cannot be paid his fees out of the 
legacy to the minors, which, by the terms of the will, was specially ap- 
propriated to certain designated purposes for their benefit. 

. Gentile v. Placensia, 208. 


CUSTOM, 
See Insunance— Tonge v. Kennett, 800. 
DAMAGES. 

1. The plaintiff’s son, a lad of fourteen, a passenger in the cars of the Car- 
roliton Railroad Company, had both legs broken by the upsetting of a 
car. The accident was caused by the negligence of a servant of the 
company. Held: Itis an implied condition of the contract of Railroad 
Companies with each passenger, that he shall not be put in jeopardy of 
life or limb, by any fault—even the slightest—of the servants of the 
Company. Black v. The Carrollton Railroad Company, 388. 


2. Under Article 1928 of the Civil Code, paragraph 3, it is competent for the 
jury to assess heavier damages than the actual pecuniary loss proved. 
Ibid. 
8. In an action by a father against a Railroad Company for damages to his 
minor son, received in consequence of the negligence of defendant’s 
servant, it is competent for the jury to take into consideration not only 
the charges for medical attendance, including medicines and nursing, 
but the loss arising from the neglect of plaintiff’s business during his 
son’s illness. It is competent for the jury to take into consideration also, 
the prospective loss to the father.likely to arise from the crippled state 
of his son. Ibid. 
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INDEX. 
DAMAGES (Continued). 


4. But the jury cannot, in such a case, take into view the shock to parental 
feelings, in consequence of the injury to the child, and assess vindictive 
: damages in favor of the parent—such damages being recoverable only 
by those who, in their own proper persons, are victims of the misconduct 
of the servants of such companies. Ibid. 


5. For the damages suffered by the child himself, the father could, by virtue 
of the paternal authority, have brought an action for the child’s use. 
Ibid. 
6. The civil action for offences and quasi-offences is given by Article 2294 of 
the Code. This article designates the purpose and limit of the action. 
It is simply reparation—a just and adequate compensation to the plain- 
tiff for the injury received by him from d@fendant. It suggests no idea 
of revenge or punishment. Nor is there anything in the Code or settled 
principles of our law, which sanctions punitory, vindictive, or exemplary 
damages. Where the immediate sufferer is plaintiff, as he is to be in- 
demnified, every circumstance tending to his injury, whether in mind, 
body or estate, may be taken into view; but considerations cannot be 
entertained which do not relate to the consequences of the injury to the 
sufferer. The true issue in the action is the guilt of the defendant, and 
the damage it did to the plaintiff. Criminal punishment is not to be in- 
flicted in a civil action. Strpe.t, C. J. dissenting. I bid. 
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7. Plaintiff sued for damages for an injury resulting from a collision of defend- 
ants’ car with another car. Held: The Judge correctly charged the 
. jury, that if they believed there was gross neglect or carelessness, or 
want of skill on the part of the servants of the company, then it was for 
them to assess the damage, for such an amount as they might deem the 
4 the circumstance of the case justified. 
| Varillat v. Carrollton Railroad, 88. 


8. The discretion left to a jury in assessing damages, is not arbitrary and un- 
limited, but is to be guided by sound legal principles applicable to the 
case before them; and it is the duty of the Judge to give them such 
directions as will draw their thoughts to the proper points of inquiry, 
and exclude irrevelant considerations. Therefore, the Judge should 
have charged, as requested by defendant’s counsel, that if the jury 
believed from the evidence there was no wilful fault on the part of the 
company or its officers, they could not give damages with the view to 
punish defendant or to make an example, but must only consider and 

; assess the damage sustained by plaintiff. Sporrorp, J., dissenting. 

. Ibid. 

9. This was an action for damage to plaintiffs’ store, resulting from defend- 
ants’ steamer having drifted against and ruined it. Held: In cases of 
this kind, it is not usual for other courts than those of admiralty, to re- 
lieve either party where both have been guilty of a want of proper care. 

Love v. Montgomery, steamboat, 1138. 


10. An Act of the municipal council extending the public landing so as to in- 
clude a wharf erected by an individual, and allowing the lessee of the right 
of establishing and keeping a wharfboat at the steamboat landing to 

remove his boat to the end of that wharf, does not render the Town 
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DAMAGES (Continue?). . 
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Council liable to a claim for damages or for the value of the wharf thus 
erected by an individual for his own use. 
Hart v. Baton Rouge, 171. 


Plaintiff enjoined a sale of real estate provoked by the administrator of a 
succession. The apparent title was in the succession, but the plaintiff 
was really jointly interested. Pending the suit the defendants were 
evicted in favor of a third party, by which the title of both plaintiff and 
defendant was defeated ; defendant claimed damages in reconvention, 
on the ground that a person was ready on the day of sale to buy the 
property and assume the risk of the claim of the evicting party, and 
plaintiff’s injunction had prevented the sale. Held: That plaintiff was 
not bound to accede to # compromise of his rights and his refusal so to 


_ do, caused merely damnum absque injuria. 


Cavellier v. Davenport, 173. 
A purchaser of land, who has been evicted, is not entitled to recover from 
his warrantor, as damages, the increased value of the Jand at the time of 
eviction. Quillin v. Yair, 259. 


The Register of Conveyances is not responsible in damages, to a purchaser 
at Sheriff’s sale, on account of his false certificate, that the title to the 
land sold was in the defendant in execution, when the purchaser ought 
not to have been misled by the certificate, and when his own chain of 
title afforded him the means of knowing that he held previously, a title 
good as against the one sold. Palfrey v. Marigny, 283. 

Where the punishment inflicted by an overseer on the slave of his employ- 
ers is excessive and cruel, by reason of which, the slave dies, the over- 
seer will be liable to his employer in damages. 

Kennedy v. Mason, 519. 

The rule for the measure of damages for the inexecution of contracts, is 
found in Art. 1928 C. C. Goodloe & Co. v. Rogers, 631. 

The rules of the civil and the common law, as to the measure of damages 
for breach of contracts, do not differ materially. Ibid. 

The establishment of the seat of justice of a parish is an act of sovereignty, 
and the change of that seat by the sovereign cannot give rise to an 
action of damages. Megret v. Vermillion, 670. 

One who undertakes the superintendence of a work which is defectively 
executed, is responsible, in the absence of proof that the failure in 
his undertaking was owing to an unforeseen accident or uncontrolable 

~ event, for any direct loss or injury resulting from his negligence or want 
of skill. y Overton v. Simon, 684. 

A party is liable for damages occasioned by his gross neglect, in handling 
his gun, though it is discharged accidently. 

Chataigne v. Bergeron, 699. 

See Sars anp Saiprinc—Block v. Bannerman, 1. 

Dalzell vy. Sawon, 280. 

Price v. Uriel, 418 
See Surerr—Norton v. Cammack, 10. 
See Atracument—Spaulding v. Wallett, 105. 
See Ram. Roaps—Opelousas R. R. v. Legarde, 150. 
See Stanper—Miller V. Roy, 281. 


King v. Ballard, 557. 
See Action—Kelly v. Kelly, 622. 
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INDEX. 
DEDICATION. 


See Pusiic Tamaes—-Sawlet v. New Orleans, 81. 


DEFAULT. 

See Contracts—Arthur v. Dickson, 116. * 
DELIVERY. 

See Saxe. 

See Suips anp Suippinc—Harknese v. Church, 65. 
DEPOSIT. 


1. If a deposit be made of money, not sealed up in a package, but counted 
out and extended on the pass book in the form of an open account, and 
credited as cash to the depositor, and the face of the account shows 
that there was not a deposit of bills, or coin or packages to be restored 
identically, the deposit is at the risk of the depository, and it cannot be 
regarded as a real. deposit. Such a deposit creates between the parties 
the relation of a debtor and creditor, and gives to the depositaries the 
right to use the money in the course of their business. 

Matthews v. McKenzie, 342. 


2. The course of business establishes the relation of debtor and creditor, 
between the banker and owner of irregular deposits. The right of the 
depositary to use the money thus deposited, is a part of the contract be- 
tween him and the depositor. Whereas, he who collects or receives or 
takes a deposit of money in the sense of the 10th Section of the Act of 
28th March, 1840, has not the right to use it. 

Matthews v. Terry, 344. 

8. The term “ money deposited,” used in the 10th Section of the Act of the 
28th March, 1840, does not include money deposited with an under- 
standing that the person receiving it, shall receive no commission for its 
care,—may mix it with his general funds, and employ it in his busi- 
ness,—but with the understanding that he shall give credit in account 
for its amount, and be ready to pay on demand. 

Simms v. Bean, 346. 

4. A deposit of money, by a third party, in the hands of an execution cred- 
itor, on the condition that the depositor is to be credited by the amount 
thereof, if he shall purchase property about to be sold under execution, 
may be recovered back immediately. The depositor is not bound to 
await the sale or bid for the property. Lees v. Dwight, 711. 


DEPOSITIONS. 
See Evipence—Holmes v. Lecroia, 105. 


DISTRIBUTION. 
See Executror— Succession of Butierly, 258. 


DIVORCE. 

1. In a proceeding for a divorce, a vinculo matrimonii, based on a decree 
of separation from bed and board, obtained six years before, and on a 
continued abandonment, the absent spouse may be cited through a 
curator ad hoe. Lachaud v, His Wife, 16% 



















DIVORCE (Continued). - 


INDEX. 


2. A divorce 4 vinculo, will be granted on the ground that defendant has 
committed adultery in the matrimonial dwelling, or kept a concubine 
openly and publicly in another, without a prior or contemporaneous 
judgment of separation, 4 menza et thoro. 

Ledouz v. Her Husband, 663. 


DOMICIL. 


1. Where the declaration of an intention to change his domicil is contradic” 
ted by the acts of the applicant, it shall not avail him to evade the law. 
Yerkes v. Broom, 94. 


2. Where husband and wife are sued at the actual domicil of the wife, and 
the husband submits to the jurisdiction, the wife cannot except, that she 
was not sued at the matrimonial domicil. 

Kelly v. Robertson, 8038. 


DONATION. 


1. A donation made by a contract of marriage in these words: ‘“‘ He makes 
also a donation pure and simple to his future wife, her heirs or their de- 
scendants, in case his future wife should die before him, of a sum of 
five thousand dollars, which donation shall take effect at the decease of 
the future husband, and shall be paid out of the most liquidated (avail- 
able) funds of the succession of the future husband,” must be under- 
stood as meaning that the donation is made to the wife, in case she sur- 
vives the husband, and to her heirs, in case she dies before her husband. 

Succession of De Bellisle, 468. 


2. Even admitting that the clause partakes of the character of a donation 
mortis causa, it cannot be considered invalidated by Art. 1563, C. C. 
That Article, which prohibits dispositions mortis causa being made, ex- 
cept in the form required for acts of last will and testament, must be 
considered as controlled by the subsequent Articles 1728 and 1738, ta- 
ken in connection with Articles 2306, 2316 and 2308. Ibid. 


3. The expression in Article 1728, “may give the whole or a part of the prop- 
erty they shall have at their decease,” cannot be restricted to an insti- 
tution of heir either universal or by universal title. The word “part” 
does not mean an aliquot part only, but any portion taken by itself and 
without considering its relation to the entirety of the succession. 

Ibid. 

4. Article 1514 C. C., is one of the four referred to in Article 1519, Article 
1515 having, by a mistake of the compilers of the Code, been inserted 
in the wrong place. Ibid. 


5. There is nothing in the donation in question which resembles a prohibited 
substitution. Ibid. 


6. The gift of a slave by parol is valid by the laws of Mississippi. 
Howard v. Copley, 504. 


7. When the gift is to a minor, no formal act of acceptance is necessary. 
Ibid. 
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DONATION (Continued). 
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8. W. W. made a donation to D. W., a legitimate son, of the disposable por- 
tion of his estate ; and the latter, by a contemporaneous act, made his 
notes, to the amount donated, payable to O., who stipulated to pay the 
principal and interest of said notes, when collected, to the illegitimate 
children of the donor. Held: That the act of donation and the mak- 
ing of the notes being parts of the same act, and D. W. and O. being 
persons interposed for the purpose of carrying into effect an illegal do- 
nation, the notes were null under Art. 1478 C. C. 

O'Hara v. Conrad, 638. 

9. A donation, propter nuptias, not duly registered until after a third party 
has acquired a judicial mortgage upon the property donated, is not 
valid as against the creditor, who has previously recorded his judgment. 

Harmon vy. Ryan, 661. 

10. Such a donation, when made by one who is insolvent to the knowledge 
of the donee, and when it embraces the whole of the donor’s property, 
is not valid as against creditors. 1 bid. 


11. A donation inter vivos, made in favor of marriage, is not revoked to the 
amount of the disposable portion by the birth of children, issue of the 
marriage. Ledoux v. Her Husband, 668. 


12. The revocation declared by Art. 1556, C. C., is effected by the birth of 
children, issue of a marriage, other than that in favor of which the do- 
nation was made. I bid. 

18. A condition in the Act of donation, that the property shall revert to the 
donor in case the donee “shall in any manner or form, be separated 
from the donor, her husband,” Held: not to apply to a separation ob- 
tained against the donor, and for his fault. Such a condition is in dero- 
gation of Art. 152, C. C., and is null. C. C. 11. Ibid. 


14. The limitations over, of the property donated, in the event of the death of 
the donor or donee, cannot properly be noticed during the life of both 
parties ; and the donor is entitled to the possession until the contingent 


event happens. Ibid. 
See Marriace—Cook v. Doremus, 679. 
EMANCIPATION. 
1. By the laws of Louisiana a slave may make a contract with his master for 
his freedom. Virginia v. Himel, 185. 


2. Prior to the Act of 1846, “To protect the rights of slaveholders in Louisi- 
ana,” the removal of a master with his slaves to reside ina free State, 
had the effect ipso facto of setting them free, and the right to freedom 
was not forfeited by the return of the slave to Louisiana. Ibid. 


8. The Article 190 C. C., and not 1492 C. C., governs the right of the master 
to make what may be called a donation to a s'ave of his value by an act 
of emancipation. The act of emancipation is considered fraudulent quoad 
the heirs, when, at the time it was made, the owner had not sufficient pro-. 
perty to leave to his heirs the portion reserved to them by law. Ibid. 
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EMANCIPATION (Continued). 


4. Persons claiming freedom have a right to offer evidence of the property of 
their owner at the date of emancipation, and unless their value exceeded 
the disposable portion of that property, the right to emancipate is unques- 
tionable. Ibid. 

5. The burden of proof, if it could be said to rest on the claimant, was shifted 

* to the contestants after they had objected to the introduction of evidence 
as to the property of the owner. After this objection, the party making 
it will in vain argue in this court that the claimant should produce such 
evidence. Parties cannot be permitted thus to shift their position and 
contend for one thing in the lower court and for what is directly opposite 
to it in the appellate court. Ibid. 


6. The fact that the emancipated slave was a concubine of the owner, is not 
one of the causes which the law has declared to be sufficient to render 
the enfranchisement null and void. Ibid. 


7. A purchaser of a slave who stipulates with his vendor that he will emanci- 
pate the slave, when the price is refunded to him, is legally bound to fulfil 
the obligation resulting from that stipulation, and to emancipate the slave 
on the repayment to him of the price. Hardesty v. Wormiey, 239. 


8. The fact that the purchaser was, before and after the purchase and eman- 
cipation of the slave, in public concubinage with her, would not defeat 
the stipulation in favor of her freedom, and would not authorize the heirs 
of the purchaser to treat her emancipation as a disguised donation, and to 
reclaim her as belonging to his succession. Ibid. 


ESTOPPEL. 


1. The counsel in a cause made the following agreement, which was entered 
upon the record: “It is agreed by cousel for plaintiff and defendant in 
this case, that if the final judgment which may be rendered in the case of 
Jehiel Brooks v. Samuel Norris, No. 263, shall be in favor of the plaintiff 
in that case, a judgment shall be rendered in his favor in this, and if the 
judgment, on a final hearing in that case, (No. 263,) should be in fivor of 
defendant in that suit, a final judgment shall be rendered in favor of defen- 
dant, A. Poirier, in this case.” The court being of opinion that plaintiff 
had notice of the agreement, Held: that his silence for eight years, during 
which time the suit against Norris was pending, amounted to a ratification 
of the agreement of counsel. Brooks v. Poirier, 512. 

2. Where it is in proof that the defendant had acknowledged he held the land 
sued for under the plaintiff, he is precluded from disputing plaintiff’s title, 
or availing himself of any formal defects in it. 

Morrison v. Kellar, 542. 

3. Where persons, by their acts, have continued to involve in obscurity and 
confusion, the nature and extent of their rights, so as to render the ascer- 
tainment of them difficult and uncertain, it is but just that those rights 
should not be recognized as existing in a form which may defeat the rights 
of creditors or other parties in interest. Rhine v. Logwood, 585. 


4. The evidence showed that the defendant was present at the sale, and although 
he made a verbal request of the Sheriff to sell the lots separately, he had 
not taken the precaution to require a separate appraisement. He stood 
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by silently while the property was being sold in block, without making 

any objections to that mode of sale. Held: that he cannot be permitted 

now to set up that objection to the title acquired by the purchaser. 
Lambert v. DeSantos, 725. 


5. Defendant was apprised of all the proceedings, and made no objection, on 


the ground that the appraisers did not examine the property until after 
the property was sold. Held: that the objection comes now too late. 
Ibid. 


6. By a statute of the Legislature, passed in 1850, the Second Municipality 


was authorized to lay off streets through a portion of its batture, acquired 
by donations under a notarial act made by the donors, in September, 1820 ; 
and in cave of an agreement being made with the original parties to the 
act, for the sale of the batture, the corporation was authorized and re- 
quired to lay off the same into lots, to sell said lots, and to divide the 
proceeds according to the terms of such agreement; provided, one-third 
of the net proceeds of sale should be reserved for the liquidation of the 
debts of the old corporation of New Orleans. Under the provisions of 
the statute, a notarial act of agreement was passed on the 30th June, 1851 
between the representatives of the parties who signed the act of donation 
of 20th September, 1820, (among them the heirs of Gravier, the defen- 
dant,) and the Second Municipality of New Orleans, by which it was 
agreed that streets should be laid off and the squares between the streets 
sold, the net proceeds to be divided, one third to the general sinking fund, 
or old corporation of New Orleans; one-third to Muricipality No. 2, and 
the remaining third “to the original parties to the contract of 20th Sep- 
tember, 1820, or to the heirs or legal representatives thereof, whose assent 
is given to the present agreement, each one respectively to receive in pro- 
portion to the front of the lots or portions of ground originally owned 
by him, as shown by the said contract.” The sale was made, and Denis, 
one of the defendants, as agent of the heirs of Gravier, received one-third 
of the proceeds of certain lots, being those lying upposite the frentage © 
assigned to the heirs of Gravier, in the contract of the 20th September, 
1820. The heirs of Jourdan brought this suit to recover of the defen. 
dants, the heirs of Gravier, the proceeds of lots sold under the contract 
of the 30th of June, 1851, which were situated opposite to the ground 
assigned to their ancestor by a “transaction” between him and the heirs 
on the 21st of February, 1821. Held: The question presented, correctly 
considered, is pur’ ly a question of fact. Have the heirs of Gravier ac- 
knowledged the title of Jourdan, the ancestor of plaintiffs, to the batture 
outside of New Levee street, in front of the lower half of his lot on 
Tchoupitoulas street, in the notarial act of Febroary 21st, 1821; By the 
court: the plaintiffs claim a portion of the proceeds of the sale of the 
batture, as belonging to them under the notarial act of 2istof Febru- 
ary, 1821, and as having been received by a party who had concluded 
himself by that act from disputing their right of ownership in a portion 
of the batture outside of New Levee street—and they insist that the 
money so received by defendants, is to be deemed, as received for the ac- 
count of them, the plaintiffs. But, Held: that the plaintiffs were not en- 
titled to recover. Heirs of Jourdan v. Heirs of Gravier, 803. 
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EVICTION. ; re 
See Sate—Gautraue v. Boote, 187. 
Pipes v. Shéf, 301. 
. See Damaces—Quwillin v. Yair, 259. 


, See Warnanty—Pilcher v. Prewitt, 568. 

EVIDENCE. 

1. It is not competent for a party to an action to discredit his own witness, 
unless, at least, an opportunity has been offered to the witness to explain 
anything which he may have said inconsistent with his testimony. 

McDowell & Peck v. Mutual Ins. Co. of N. Y., 16. 

2. In an action by a corporation, if its existence be put at issue, it must be 

proved. Granite Ins. Co. v. Pralon, 22. 


8. In an action on a quantum meruit, the defendant may prove that plaintiff 
offered to perferm the work for an amount less-than that charged in the 
account sued on. Budreaux v. Tucker, 80. 


4. Special allegations in the answer are not necessary to authorize the intro- 
duction of evidence, the direct tendency of which is to disprove what the 
plaintiff alleges. Ibid. 

5. Where a party to a cause takes a rule on his adversary to show cause 
why depositions should not be read in evidence, and the rule is served 
and regularly made absolute, it will be too late to object on the trial of 
the ease to their introduction in evidence, on the ground of the incompe- 
tency of the officer who executed the commission. 

Holmes v. Lacroix, 105. 


6. A party to an authentic act will not be permitted to establish its simulation 
by parol, and to contradict not only the act itself, but the contemporane- 
ous writing, and that without an allegation of fraud. 

Theurer v. Schmidt, 125. 


7. Defendants’ answers to interrogatories, propounded by the plaintiff to estab- 
lish a sale of lands, cannot be contradicted by parol. 
Stocks v. Furguson, 132. 


8. If a subscribing witness to a paper, when called on to prove his handwrit- 
ing, deny it, experts may be appointed to establish it, by comparing the 
signature to the paper with the admitted signature of the witness. This 
is an exception to the general rule that a party cannot contradict his own 
witness. Olinde vy. Saizan, 153. 


9. A copy of a record appertaining to a eourt, certified under the Act of Con- 
gress of 20th May, 1790, by the attestation of the Clerk, with the seal 
of the court annexed, and certificate of the Judge that the attestation is 
in due form, is competent evidence. 

. Virginia and Celesie v. Himel, 185. 


10. Although a party may sometimes be permitted to allege and prove that the 
form of a legal contract has been used to cover a corrupt or flagitious 
transaction, yet such an allegation puts the party who makes it in a posi- 
tion so questionable, that the Judge is not only authorized, but obliged, 
to sift with the greatest care the evidence adduced in its support, and only 
to give his credence when the evidence is so complete that it forces itself 
upon the conviction with the power of demonstration. 

Hertz v._ Wilder, 199. 
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EVIDENCE (Continued). P 
11. Certain facts deemed sufficient evidence in corroboration of the testimony 


12. 


18. 


14 


15. 


16. 


17. 


18. 


19. 


20. 


* 21, 





of a single witness who proved an express promise to pay a demand ex- 
ceeding $500. Tunnard v. Hill, 247. 
The recital in a notarial act signed by a party, or in a petition in court 
signed by his attorney at law, describing said party as being “of the city 
of New Orleans,” or “residing in New Orleans,” will not eonelude him in 
another action from denying that he is a citizen ef Louisiana. 
New Orleans v. Sheppard, 268. 


This was an action on an account, its correctness was only proved by one 
witness. There was judgment for the plaintiff. It appeared that there 
was no cross-examination of the witness, and no appearance for defendant. 
From the face of the account itself, it was obvious that defendant was not 
bound for some of the charges; the case was, therefore, remanded. 

Harrison v. Mc Cawley, 270. 


. Stumett, C. J., (with whom concurred Srorrorp, J.,) dissented on ‘the 
ground that the witness had proved the correctness of the account, to 
the reception of which in evidence no objection was made. Ibid. 


An unofficial copy of a power of attorney may be given in evidence, where 
the party offering it cannot procure the original. 
. Montgomery v. Routh, 316. 
Wheeler was a member of the firm of Wheeler & Ellis, and was called on 
as a witness by-Sione and F. B. & Co. to establish that the judgment due 
by Wheeler & Ellis had been extinguished by a payment by Ellis, his 
partner. Held: that on the score of interest, he was not a competent 
witness. Ellis v. Fisher, 488. 
In an action by the holder against the endorser of a note, the maker is not 
a competent witness to prove that the endorsement was for his accommo- 
dation. Dunn v. Chaffe, 498. 
Where the maker of a note relies on payment before endorsement, or on 
any other legal defence, the burden of proof of the time of the endorse- 
ment rests on him. Davis v. Steevens, 496. 


An admission that F. P., if present, would swear that he was appointed ad- 
ministrator of A.’s succession in, September or Octoher, 1848, is not 
proof that F. P. was the duly qualified and acting administrator on the 
4th November, 1848. Simon v. Reynaud, 506. 


In authenticating a record, under the Act of Congress of 26th May, 1790, 
the Judge stated “ that full faith and credit are due to his acts as such 
clerk.” Held: That did not satisfy the statute, which required the 
Judge to certify “that the attestation of the clerk is in due form.” 

Fitepatrick v. Williams, 517. 

In this case the judgment ‘creditor sued the Sheriff for misfeasance in of- 
fice, in counselling the judgment debtor to remove his property to avoid 
a seizure. The debtor was called to testify on behalf of the Sheriff, and 
on his voire dire stated: “I believe I have an interest in this case. I 
feel just this way ; I never did owe Davis (the plaintiff) the debt, and 

he never can collect it of me. If Col. Barham (the Sheriff) has it to 
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EVIDENCE (Continued). 


pay, I shall feel in honor bound to help him. I should only feel legally 
bound to pay Col. Barham the debt and interest in case of Davis v. 
Myself.” Held: That the witness was incompetent. 

Davis v. Barham, 528. 


22. An overseer who is to receive from his employer, in compensation for his 


25. 


27. 


28. 


29. 


services, the one-fifth of the crop, must, in an action against his employer 
for his wages, show the value of the crop. 
Talbert y. Stone, 537. 


. Death bed declarations, of one, at whose death a statu liber obtains her 


freedom, made in the presence of a defendant who, when sued by the 
statu liber for freedom, pleads prescription, are admissible, as going to 
show the origin and nature of possession upon which the plea is based, 
and also to show the bad faith of the defendant. _ 
Matilda vy. Autrey, 555. 


. Parol evidence is admissible to prove the publication of a notice to sell 


school lands. Knott v. Gough, 562. 


There is a tacit obligation by the party to a suit who summons a witness, 
to pay his legal fees. But a witness cannot maintain an action for his 
fees against a party who did not summon him, merely because such 
party was cast. Smith v. Shreveport, 582. 


Where the answer alleges that another party owns the note sued on, who 
had warned defendant not to pay any one else, interrogatories pro- 
pounded by defendant to prove by the plaintiff’s own oath that he was 
not the bona jide holder of the note, and had no interest in it, are rele- 
vant to the issue, and the court should order them to be answered. 

Meyer v. Eckles, 626. 


Where it would seem from a receipt, that the owner of a building has 
paid his contractor for repairs in anticipation of the time when due, the 
burden of proof is on him, when sued by a furnisher of materials on an 
attested account, to show that at the time of the service of the attested 
account upon him, he had not really paid in anticipation, and that he 
did not then owe the contractors. Offutt v. Seribner, 639. 


In a petitory action by the wife, for her property, sold by her husband, 
testimony to prove an account against the wife, and that the items 
thereof were a part of the consideration of the sale by the husband, and 
enured to her benefit, is inadmissible. 

Beauchamp v. Whittington, 646. 

A copy taken from the records of a church and certified by the officiat- 
ing priest, is not admissible in evidence to prove the age of a party. 

Maleauz v. Lavergne, 673. 


30. In a suit on a note, where defendant pleads a failure of consideration, the, 


31. 


onus of proving the failure, is upon him. Muggah v. Tucker, 683. 


The maker of a promissory note is not a competent witness for his surety 
in an action by the holder vs. the surety. His eventual liability to the 
surety for costs of suit, if plaintiff succeeds, is sufficient to exclude his 
testimony. Neda v. Simon, 700. 
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EVIDENCE (Continued). 


82. It is well settled that an authentic act may be shown to be simulated by 
the answers of a party to interrogatories on facts and articles. Such 
answers are not regarded as the parol evidence prohibited by ©. C. 2256, 
2915. Semeré v. Semeré, 704. 


88. But where the answers to interrogatories gre received as written proof, 
in cases where written proof is required by law, parol evidence cannot 
Be received to contradict them. Ibid. 


84. Parol evidence is admissible to correct a mistake in the date of a receipt 
produced by the defendants. 
Municipality No. 1 v. Wheeler, 745. 
85. A receipt is not conclusive against the party signing it, but it is to be 
deemed prima facie evidence of the fact it asserts, and the intention it 
purports to express; the burden is on the party who desires to contra- 
dict or escape from it, to make out a clear case of error or fraud. 
Gray v. Lonsdale, 749. 
86. Although the name of the curatrix, as stated in the letters, be incomplete, 
the production of them by her is prima Jacie sufficient to prove that a 
she is the person intended. Tremble v. Brickta, 778. ~ 


87. The acknowledgement of the husband and wife in a marriage contract, 
that the wife is possessed of paraphernal funds, is not proof, as respects 
third persons. Block v. Melville, 784. 


88. Plaintiffs offered in evidence, “the drafts and protests filed with the peti- 
tio.” No objection was made to the introduction of these documents. 
Held: That the introduction of the documents, without objection, was 
itself sufficient proof of the endorsements of the drafts sued on. 

Mazwell v. Kennedy, 798. 


89. When parties are present, or presumed to be present, at the trial of a 
cause, and written instruments are offered and received in evidence 
without objection, the signatures of all persons, properly parties to such 
instruments, are considered as admitted. This well-settled rule of evi- 
dence applies to bills and notes as well as to other instruments. J did. 
































40. Plaintiffs offered to prove that it is the custom in New Orleans for the 
consignee to insure goods consigned for sale, against loss by fire. De- 
fendants, who had reconvened, objected, on the ground that there was 
no allegation of a neglect to insure and a loss therefrom. Held: There 
would be great force in the objection if the case stood upon a simple 
answer, but defendants having, by their pleading, become plaintiffs, the 
evidence was admissable, as tending to rebut the reconventional de- 
mand. Tonge v. Kennett, 800. 

See Experts—Roper v. Magee, 68. 
See Huspanp axp Wirr—Malone v. Kitching, 8. 
See Camunat Law—<State vy. Hanah, 131. 
State v. Brien, 458. : 6.3 
State v. Johnson, 456. “A 
See Inrerrogatorizs, &c.— Nicholson vy. Sherrod, 588. 
See Taxes— Vermillion v. Corneau, 6%. 
See Supreme Court—Lockett v. Toby, 713. 
See Parment—Heddrick v. Bannister, 792. 
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EXCEPTIONS. ‘ 
See Brits or Excerrion anp PLEApiNe. 


EXECUTION. 


1, By the Act of 1826, all writs of fieri sacias, igsued by the clerks, are re- 
quired to be made returnable in not less than thirty nor more than 
seventy days. P Block v. Maxwell, 5. 


2.. The Police Jury authorized its President to transfer to the Sheriff a note 
in payment of his fees. Held: That the transfer being incomplete be- 
fore the Sheriff had agreed to take it, the note was not liable to seizure 
under garnishment process to pay the Sheriff’s debts. 

Dunbar v. Dinkgrave, 545. 

3. It seems that the debt due by the parish to the Sheriff for fees of office is 


not subject to seizure under execution. 
See Partnensaip—Corvin v. Bates, 756. 


EXECUTOR AND ADMINISTRATOR. 


1. W. W. Pugh, who was the tutor of the minor heirs of A. Pomponeau, 
was also executor of her last will. The succession, when opened, was 
indebted to an amount nearly equal to the inventory. Held: That the 
executor is entitled to two and one-half per cent. commission on the in- 
ventory, but not to the additional sum of ten per cent. on the proceeds 

» of the annual crops, as commission for his services as tutor to the minor 
heirs.* Succession of Pomponeau, 79. 

2. A judgment of the Probate Court, ordering that “letters of executorship 
be delivered to petitioner on his being sworn and complying with the 
requisites of law,” does not impose upon the heirs the necessity of pro- 
secuting an appeal from such judgment or of rescinding it by action of 
nullity, before bringing a direct suit to remove the executor, on the 
ground that he has not complied with the legal requisites. 

Yerkes v. Broom, 94. 


8. The Judge of the Probate Court should not adjudicate, as in case of a 
tableau of distribution, upon the distribution of a fund not in the hands 
of the administratrix, but under the control of another court. 

Succession of Butterly, 258. 


4. The administratrix of a succession is not entitled to commissions on that 
part of the estate which she has not administered. Ibid. 


5. On the settlement of an executor’s account, the judgment of the court 
rendered on his claim for commissions is final and conclusive, as to any 
demand for personal services, of whatever nature, he may have rendered 
to the estate, unless there has been an express reservation in the judg- 
ment. Simonds v. Creswell, 318. 


6. The appearance of an attorney of absent heirs, in the cause, does not 
destroy the right of the administrator to oppose the allowance of an 
unfounded privilege. Richard vy Ouviere, 723. 

See Curnator—Scott v. Lawson, 547. 

See Curator—Succession of D’ Aquin, 780. 
See Evipence— Tremble v. Brichta, TT8. 

See Succrssion— Mouton v. Beauchamp, $66. 


* There is an error in the abstract at the head of this case. 
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See SimvLation. 
See SimvuLatep Sate— Walton v. Birch, 100. 
See Bu.is anp Notes—Barriere v. Samory, 107. 
Tunnard v. Hill, 247. 
See Proor or Acency—Mather v. Harrison, 798. 

1. This is a question of fact. Defendant contended that he was a capitalist 
who advanced money to plaintiff at an agreed rate of discount, upon the 
bills delivered to him, as plaintiff wanted money from time to time. 
Plaintiff, on the other hand, contended that he dealt with defendant asa 
broker, that the bills were entrusted to him in that capacity, with autho- 
rity to get them discounted, etc. Roubieu v. Palmer, 320. 


FACTOR. 


1. A factor who sells the crop of a succession in course of administration, 
cannot retain the proceeds to compensate a debt due him by the de- 
ceased. Mercer v. Lobitt, 47. 

2. A factor in accepting a consignment, is bound to comply with the condi- 
tions imposed upon him by his principal in relation to the appropriation 
of the proceeds. Palmer v. Horner, 782. 

See Principat anp Acent—Bonnoit v. Fuentes, 70. 


FACTS AND ARTICLES. 


See Evipence— Meyer v. Eckless, 626. 
Semeré v. Semeré , 704. 


FAMILY MEETING. 


1. In proceedings to emancipate a minor under the Statute of 1847, when the 
family meeting has not given a satisfactory detail of the causes which 
make the emancipation necessary or desirable, and where it does not 
state the situation, nature and amount of the minors property, it is dis- 
cretionary with the District Judge to refuse its homologation. 

Virginia Seghers, 423. 
FIERI FACIAS. 
See Execution. 


FRAUDS AND FRAUDULENT CONVEYANCES. 

1. The statute of A'abama concerning frauds and fraudulent conveyances, 
(Clays’ Ala. Dig. p. 254, s. 2,) was intended to protect creditors of, and 
purchasers from, the party in possession. As to them only, a loan or 
conveyance with the reservation of the use, is to be taken as fraudulent 
and the absolute property to be with the possession. 

Hinson v. Hinson, 580. 


See Sate—Piron v. Bach, 18. 
See Inso.vent, &£c.—Blodget v. Hogan, 18. 


FREEDOM. 


See Emancipation. 
See Prescripraox—Matilda v. Autrey, 555. 


GARNISHEES. 


1, The answers of the garnishees must be taken as full proof against the 

seizing creditor until they are contradicted by other evidence. 
McDowell v. Crooks, 31. 

108 
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GARNISHEES (Continued). 


2. Where the citation to answer interrogatories issued tc the firm alone, the 
answer by one member of it will be sufficient, notwithstanding the - 
prayer of the petition was that the individual members of it should 
answer. Ferguson v. Murphy & Co., 58. 


8. Plaintiff obtained a judgment in solido against A., B.andC. A. appealed, 
and the judgment was reversed. But pending the appeal, plaintiff issued 
an execution against B., and garnisheed A., who answered that he had 
funds of B., but if the judgment already rendered against him in the 
suit should be maintained on appeal, then he would owe B. a balance, 
which would depend on the amount of interest and costs due on such 
judgment. Held : The garnishees were liable under their answers. Held, 
also: That the suspensive appeal did not prevent the plaintiff from ex- 
ercising his right of garnishment against A., who had taken it. 

Baker v. Opelousas Railroad, 110. 


4. The answer of the garnishee, that he holds property, not for the present 
benefit of the defendant, but to pay the creditors of the succession from 
which the defendant inherited, is not an admission that the garnishee 
has funds which belong of right to the defendant, so as to bind him by 
his answers to pay the money. Larche v. Kent, 146. 

5. A surety who sues his principal to be indemnified on account of his lia- 
bility, under Article 8026, C. C., is not entitled to guarnishee a debtor of 
the principal, by propounding interrogatories, prior to judgment. 

Mudd vy. Rogers, 648. 
See Huspaxp anv Wire—Kelly v. Robertson, 808. 


GROG SHOPS. 
See New Orteaxs—State v. Prats, 785. 
GUARANTY. 
1. Defendants guaranteed that O. would consign to the plaintiffs sugar of the 
--value of $80,000, which O. failed todo. Held: That defendants were 
only liable for $30,000 and interest at 5 per cent.; that they were not 
liable beyond that amount as for commissions on the advances made to 
O., on faith of the guaranteed consignment, and for exchange, &c. 
Dunlap v. Gordon, 248. 


HABEAS CORPUS. 


1. The propriety of admitting to bail a prisoner accused of a capital crime, 
before conviction, is in all cases entrusted to the discretion of the judge 
empowered to issue the writ of habeas corpus. A mandamus will, there - 
fore, not be granted to compel the District Court to admit a prisoner to 
bail. The State v. Merrick, 424. 

2. After the finding of a true bill of indictment for a capital offence, no in- 
quiry can be made into the merits of the case upon habeas corpus, unless 
under circumstances of the most extraordinary character. I bid. 


HOMESTEAD. 

1. The Act of March 17th, 1852, “To provide a homestead for the widow 
and children of deceased persons,” does not protect the property of the 
succession from creditors, whose claims existed prior to the passage of 
the Act. Succession of Taylor, 509. 
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HUSBAND AND WIFE. 


1. A father in the State of Mississippi, in consideration of natural love and 
affection executed a deed to a slave in favor of his daughter, a married 
woman. The deed contained the following clause: To have and to hold 

‘| the said negro toher (the daughter) and heirs and assigns forever, pre- 

serving to myself, however, and it is hereby expressly understood, as a 

part and parcel of the present that the said negro shall be and remain 

with me and subject to my control during the term of my natural life, 
without subjecting myself, my heirs, &c., on account of services or hire 
of the said slave.” The daughter died. ‘The father and his son-in law 
removed to Louisiana and lived together, until the death of the father, 
some years after. The son-in-law then sold the slave which had been 
conveyed to his wife, and her children set up a claim, as heirs of their 
mother, against the purchaser. Held: At the instant of the execution 
of the deed the title and possession in the slave vested in the daughter, 
whose husband, in virtue of such transfer of the title and possession to 
his wife during marriage, became the owner of the slave, subject to the 
loan forservice to the father during his natural life, and after the death 
of his wife and his father-in-law, the husband had a right to sell the 
slave. McCall vy. White, 577. 
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2. Where there is no separation of property between husband and wife, a 
purchase by the wife must be considered as a purchase by the communi- 
ty, and the property liable for the community debts. . 
Andrew v. Bradley, 606, 


3. Property acquired by the husband as a donation or as a confirmation of a 
settlement right, by the award of a Board of Commissioners in May, 
1811, ratified by Act of Congress, does not enter into the community of 
acquets. Pargoud v, Pace, 618, 


4. A renunciation by the wife of her right of mortgage on her property, 
sold by the husband, is not an alienation of her title. 
Beauchamp v. Whittington, 646. 


5. The right of a wife to a distributive share of a succession, is not compen-~ 
sated by law by a debt due the estate by the husband for the purchase 
of property at the succession sale. Succession of Thibodaux, 653. 


6. A judgment creditor of the husband will be enjoined from seizing the pa- 
raphernal property of the wife, when she retains the administration 
thereof. ; Freeman v. Ryan, 660. 


7. The filing a petition by the wife, to enjoin her husband from disposing of 

her property, is sufficient evidence that she retains the sole control thereof. 
f Ibid. 

8. The holder of a negotiable note made by the husband, and acquired be- 
fore maturity and without notice, is entitled to enforce the same against 
the community property, after the death of the husband, notwithstand- 
ing the note was given for the individual debt of the husband. The 
holder will not be compelled to proceed against the separate estate of 
the husband. Succession of Curtis, 662. 
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HUSBAND AND WIFE (Continued). 
9. 


10. 


11, 


12. 


18. 


14, 


15. 


16. 


17. 


18. 


19. 


INDEX. 


The needy surviving spouse cannot in any case take from the succession 
of the deceased spouse, more than a child’s share. 
Succession of Derouen, 675. 
When the surviving spouse has already inherited a deceased child’s share, 
such survivor will not be allowed to take from the succession another’s 
share as a marital portion. Ibid. 
In applying the law with reference to the marital portion, the circum- 
stances of the surviving spouse must always be taken into account. 
Ibid. 
The wife is without legal capacity to alienate or hypothecate the commu- 
nity property. Cabrol v. Jourdain, 686. 


A mortgage made by the wife, during the existence of the community, 
though made with the authorization of the husband, cannot prejudice 
his creditors. Ibid. 

A judgment of separation, in favor of the wife, rendered on the 14th of 
November, and followed by an execution issued on the 30th of March 
ensuing, under which all the property of the husband was sold in satis- 
faction of the judgment, is a sufficient execution of the judgment within 
the meaning of Art. 2402, C. C., to make the judgment vaiid. 

Cormier v. Ryan, 688. 


Where, after such a separation, slaves are bought by the wife, who takes 
title in her own name, and it is proved that she inherited, while sepa- 
rated, money sufficient to pay for the slaves, and no evidence is adduced 
to impeach the good faith of the purchaser, the court will restrain by 
injunction the sale of the slaves, as belonging to the succession of the 
husband, though inventoried as part thereof. Ibid. 


The husband cannot, in virtue of the right with which he is invested by 
the common law in his wife’s movable property, claim, after her death, 
her movables in course of administration in Louisiana, to the prejudice 
of those whose right thereto flows from our own statute of distribution. 

Marcenaro v. Madello, 772. 

It does not appear clear that by the common law the husband has a vested 
interest in the choses in action of his wife, not reduced to possession, 
during coverture, which would enable him to claim such interest, after 
her death, in a country where the policy of the common law was at all 
different. Ibid. 

Where the wife is not separated in property from her husband or has not 
the administration of her paraphernalia, a debt contracted by her is a 
charge on the community, for which her husband is alone liable and can 
alone be sued. Scanlan v. Warwick, 30. 


Where a creditor charges that the judgment of the wife against her hus- 


‘ band was obtained through fraud and collusion, the burthen of proving 


20. 


that such judgment had a legal foundation, is upon the wife. 
Malone v. Kitching, 85. 


The right of a wife to a separation of property is not limited to the cases 
mentioned in Art. 2899 C.C. ~ Wolf v. Lowry, 272. 
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HUSBAND AND WIFE (Continued). 


21. If there be such derangement of the husband's affairs, or if his habits 
and circumstances be such as to render a separation necessary to pre- 
serve the acquisitions of the wife for the use of her family, a separation 
will be decreed. Ibid. 


. The wife is not separately liable during the existence of the community, 
for debts created by the husband’s drafts, though the moneys raised 
thereon were to pay the debts of the wife before the marriage. 

Kelly v. Robertson, 303. 

. The wife who is indebted to the community cannot be ames during 

the community for its debts. Ibid. 


. The wife is not responsible for the debts of the community while it exists. 
. Ibid. 

. No action can be maintained to liquidate the affairs of the community, and 
establish the wife’s indebtedness thereunto, until it is dissolved. The 
community can only be dissolved by action for divorce or separation 
from bed and board. Ibid. 

. The incapacity of a married woman to contract, is not absolute. 

Zunte v. Cornen, 488. 

. A married woman who signs a note and executes an authentic act of 
mortgage, with the authority of her husband, to reesise its payment, 
cannot arrest an order of seizure and sale simply on the ground that she 
was a married woman. Nor can she arrest such an order upon a mere 
suggestion of want of lawful consideration of the notes, without affidavit. 

Ibid. 

. Where the authentic acts bear intrinsic evidence that the wife has ex- 
ceeded her powers, the Judge should not issue an order of seizure and 
sale; but where they do not bear such evidence, the order should be 
issued, and the wife left to her remedy, like other defendants in execu- 
tory process, by injunction upon affidavit. Ibid. 

. A marriage was solemnized in Mississippi between a resident of that State 
and a minor resident of Louisiana, the tutor not objecting thereto, and 
Mississippi being the matrimonial domicil and so contemplated by the 
parties at the time of the marriage. He/d: That although it was the 
intention of the parties to be married in Louisiana, which was prevented 
solely by accident, yet the marriage was not constructively and de jure 
a marriage in Louisiana, and after the death of the husband, the widow 
was not entitled to any portion of the estate in Louisiana as community 
property under the Code of 1808, which was in force at the time of the 
marriage. Connor v. Connor, 440. 

80. That certain monies belonging to the wife in Louisiana and received by 
the husband and invested by him in property in Mississippi, did not 
constitute her paraphernal funds for which the husband was liable, but 
became the absolute property of the husband jure mariti, under the 
laws of Mississippi, that being the matrimonial domicil. Ibid. 


81. That the widow having brought no dowry and being left in comparatively 
necessitous circumstances, is entitled to her marital portion in the real 
estate of Louisiana. Ibid. 
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HUSBAND AND WIFE ((ontinued). 


32. Under the common law, as it prevails in Georgia, the husband by the fact 
of marriage becomes entitled to the slaves and other personal property 
of his wife, although he may not have reduced the slaves to his exclu- 
sive possession. And where the spouses afterwards remove to Louisi- 
ana, the value of the property thus acquired cannot be made the basis 
of an action by the wife against the husband. It is otherwise with 
respect to sums of money received by the husband from the sale of his 
wife’s real estate, and with respect also to choses in action not reduced 
to possession by the husband, but collected after the removal of the 
spouses to this State. Henderson v. Trousdale, 548. 


88. Where there is nothing to show fraud and collusion on the part of the 
husband and wife, in an action for the separation of property, an error 
in the amount for which the judgment has been rendered, should not 
avoid its effect upon after-acquired property. Ibid. 

34. The tenor of the petition and a prayer for general relief may justify a de- 
cree for separation of property without an express prayer to that effect. 

Ibid. 


35. The wife is not bound for a proportion of the marriage charges under 
Articles 2366, 2409 of the Civil Code, unless she has reserved to herself 
the management of her paraphernal property, or unless there has been 
judgment of separation of property between herself and husband. 

Hill v. Tippett, 554. 


See Mortaace—Gilleti v. Deranco, 21. 

See Practice—Hedrick v. Bannister, 208. 

See Prescriprion—Stewart v. McCalop, 382. 
See Donatron—Succession of De Bellisle, 468. 
See Mortcace—Succeasion of Lataste, 684. 
See Evipence—Block & Melville, 784. 


INDICTMENT. 
See CrimmnaL Law AND REFERENCES. 


INJUNCTION. 


1. An affidavit for an injunction that “ the allegations contained in the peti- 
tion, and which render an injunction necessary, are true,” is defective. 
Campbell v. Boute, 114. 


2. Vagueness in an injunction affords a good ground for its dissolution. 
Avery v. Onillon, 127. 


8. To obtain an injunction against an order of seizure and sale, without giving 
surety, the petitioner for injunction must allege, under oath, some one 
of the grounds mentioned in Art. 739 C.P. Beatty v. Dufief, 266. 


4. The verdict of the jury was against the principal in an injunction bond, 
and did not include the surety; but the judgment of the court was 
against the surety also. Held: That the surety was not, on this account, 
entitled to a reversal. The surety is considered by the statute in the 
light of a plaintiff in the injunction suit. Mason v. Poulallier, 418. 

5. In assessing damages against the plaintiff in injunction, the Judge is au- 
thorized to allow an amount up to twenty per cent. without proof; 
beyond that, there must be proof of the damage. Ibid. 
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INJUNCTION (Continued), 
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6. The writ of injunction may be granted in all cases when it is necessary to 
prevent one of the parties to the suit from doing an act injurious to the 
other party, and for which an action will lie. C. P. 308. Therefore, in 
an action to annul a judgment, obtained by the wife against her hus- 
band, on the ground that it was obtained by fraud and collusion, an 
injunction will lie to restrain the wife from executing her judgment. 

. Klein v. Coon, 522. 


7. An affidavit “ that all the facts and allegations in the foregoing petition 
are true, and those stated to be derived from the information of others, 
he believes to be true,” is sufficient to authorize an injunction. 

Ibid. 

8. When the succession of a partner in community is unsettled and insolvent, 
the court will restrain by injunction any creditor of the community 
from seizing and selling the community property—that property being 
the common pledge of the creditors of the community. 

Petry v. Booth, 682. 

9. It would be a prudent and proper practice in cases affecting the public 
health or convenience, or the enforcement of police regulations gene- 
rally, that applicants for writs of injunction should be required, before 
the writ is granted, to establish contradictorily, at least a prima facie 


necessity for the protection of the writ. ‘Chatard v. Orleans, 752. 
See Compensation—Hart vy. Cannon, 721. 
See Surery—Corning v. Eliott, 758. 


INSURANCE. 


1. Insurers are estopped from denying payment of the premium where there 
is an acknowledgment in the policy, unless they can show that the ack- 
nowledgment was made in error, by fraud or duress. 

Michael v. Nashville Ins. Co., 787. 

2. Where insurers plead non-payment of the premium as a bar to recovery 
on a policy, and in a supplemental answer alleged misrepresentation and 
concealment, the first is waived. Ibid. 

8. When premises insured against loss by fire have been thoroughly ex- 
amined by the agent of the insurers, it is conclusive upon the insurers 
as to whatsoever is apparent. Ibid. 


4, To recover against a consignee, of goods which had been burnt, while in 
his possession, and not insured by him, it must be made to appear by 
the most conclusive proof, that it is the custom for commission merchants 
to insure goods consigued to them for sale, unless instructed to the con- 
trary. Tonge v. Kennett, 800. 

5. A special plea to that effect is necessary to put the plaintiff upon proof 
of his interest in the life insured. 

Kennedy v. New York Ins. Co., 809. 


6. The agent of a foreign insurance company received the premium upon a 
life insurance, and gave his receipt, which, it was agreed, should be 
exchanged for a policy, within thirty days, if the insurance was not 
rejected by the parent office. Held: The “temporary policy” did not 

terminate at the expiration of thirty days; that time was fixed as the 
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INSURANCE (Continued). 


period within which the policy was to be exchanged for one from the 
parent office. It was the duty of that office to forward the rejection of 
the contract, made by their agent, to the office at New Orleans, (where 
the “temporary policy” was entered into,) immediately on receiving 
notice of the contract made on their behalf by their agent. The insu- 
rance office could not therefore relieve itself from liability by rejecting 
the insurance, when, after the lapse of thirty days, it received notice of 
the death of the person insured. Ibid. 


7. Kennedy had an insurable interest in the life of Matthews to the extent 


only of one-half of the amount due by Matthews to Kennedy & Foster.— 
Lea, J. Ibid. 


INSOLVENT AND INSOLVENCY. 
_ 1, Article 2049 of the Code, whereby “ debts due by the insolvent shall be 


deemed to be due, although contracted to be paid at a time not yet ar- 
rived,” does not reach conditional obligation. 
Denegre v. Milne, 824. 


2. Where the creditor of an insolvent who has been placed upon the bilan, 


and duly notified thereof, afterwards sues the insolvent for the same 
debt, and obtains a judgment by default, which he regularly confirms, it 
is inadmissible to say that such judgment is absolutely null and void. 
The insolvent, when cited, should have pleaded his cessio bonorum, and 
if his creditor could show no legal cause to take the case out of the 
usual category, the plea would prevail. Miller v. Marigny, 338. 


8. A concordat entered into between a firm and its creditors extinguishes 


only the debts due by the firm—not those due by the individual mem- 
bers of it. Terry v. Harris, 625. 


INTERNAL IMPROVEMENT. 


See Taxes—RAILROADS. 


INTEREST. 
1. The obligation of a borrower from the Union Bank of Louisiana, to pay 


ten per cent. interest on loans made on stock, after maturity, was recog- 
nized in Bermudez v. Union Bank, 7 An. 62. The decision is correct. 
Union Bank v. Lobdell, 180. 


2. The following mode of calculation of interest is in conformity to Art. 2160 


C. C.: The principal and interest due at the time of payment, were 
calculated ; and when the amouht paid was less than the interest ac- 
crued atthe time, no deduction was made from the grossamount of prin- 
cipal and interest, until by another payment, the amount received was 
made equal at least to the accrued interest. The principal and interest, 
up to that time, were then added together, and’ from the total, was de- 
ducted the aggregate of the several payments made since the last deduc- 
tion of the interest. Ibid. 


8. Rule for computing interest where there have been partial payments. 


Calculate the interest on the principal ffém the maturity of the debt, 
till the day of partial payment, and add the interest to the principal ; 
deduct the partial payment from the amount, the balance continues to 
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INTEREST (Continued). 


bear interest until the next partial payment, and so on unless the pay- 
ment made is not sufficient to extinguish the interest thendue. But where 
the payment is not sufficient to extinguish the interest then due, if a 
new balance is struck by deducting such payment from the aggregate of 
the principal and interest, and the balance taken as a new principal, the 
interest will be compounded. So, if the payment be less than the inter- 
est due, the surplus of interest must not be taken to augment the prin- 
cipal. Bird vy. Lobdell, 159. 


4. Where an obligation bears interest on its face, it is not necessary to pro- 
test the same to make it carry interest. C. C., 1931. 
Keith v. New Orleans, 423. 


INTERLINEATIONS. 


1. Interlineations made before the bond had been signed does not vitiate it. 
State v. Gilbert, 524. 


INTERROGATORIES. 


1, It is only when the party having no advocate of record resides neither at 
the place where the court is held, nor in the parish where the deposition 
is to be taken, that the mode of giving notice to such party shall be by 
delivering to the Clerk of the court a copy of the interrogatories to be 
by him stuck up in his office. Underwood v. Lacapare, 766. 


INTERROGATORIES ON FACTS AND ARTICLES. 


1. Where a party toa suit is required to answer interrogatories in open 
court, the questions should be read severally to him in open court, on the 
day fixed for the purpose by the order of the court; he should dictate 
his answer to the Clerk, that they may be put of record, in the presence 
of the Judge and of the opposite party. Nicholson v. Sherard, 533. 


2. Therefore, where the answers were written by the counsel of the party 
interrogated, out of court, and brought into court, and sworn to in open 
court, and leave obtained to file them without being read to the court, 
and without the knowledge of the opposing counsel, Held: that they 
were not admissible in evidence: I bid. 


IMPROVEMENTS. 


1, A bona fide possessor of land who is evicted by judicial partition, is enti- 
tled to recover the value of improvements which he has put upon the 
land. Davis v. Wilconen, 640. 


JOINT AND JOINT AND SEVERAL. 


See Prrorra, anp Acent—Olinde vy. Satzan, 155. 
See Action—Huston v. Fisk, 769. 


1. An agreement by which one creditor obtains from his debtor an illegal 
preference over the other creditors of the debtor, will be set aside, al- 
though the agreement may have been carried out through the instru- 
mentality of the courts. Blodget v. Hogan, 18. 
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JOINT OWNERS. 


1. A co-proprietor, in possession of lands owned in common, has no right in 
the absence, and without the express assent, of his co-proprietor, to ‘ 
make unnecessary improvements, e. g. building cabins, planting § 
orchards, &c., and compel the absent owner to contribute therefor. ' 

Smith v. Wilson, 255. 

2. If the expenditures made be such as it was lawful for one proprietor to 
make in the absence, and without the knowledge of, the other, then the 
liability of the latter is for an equal share of the expense, accompanied 
with an equal participation in the resulting benefit. Ibid. 
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8. The duty of the co-proprietor who is present and in actual possession, is 
to take the same care of the property, as if it was wholly hisown. __ 
Ibid. 
See Action—Huston v. Fisk, 769. 
JUDGMENT. 


1, A judgment will be set'aside where there is no contestatio litis between 
the parties to it. Slark v. Broom, 21. 


. The judgment of a court, having jurisdiction over the person of the mi- 
nor, and of the subject matter of his application, and rendered upon due 
notice of the suit to the tutor—unreversed by appeal or action of nulli- 
ty—cannot be questioned collaterally, on the ground of the alleged in- 
formality, antecedent to the decree, and after the jurisdiction of the court 
had attached. Jeannet v. Ricker, 66. ! 
3. A judgment reciting that it was rendered on due proof of plaintiff’s de- 
: . : . mand, contains sufficient reasons for judgment. 
Canal Bank v. McGloin, 240. 
4, The reasons for judgment, strictly speaking, form no part of the judg- 
ment itself, although they may, with propriety, be consulted to explain 
an ambiguity. Keane v. Fisher, 261. 


5. A court will not arrest the execution of legal process for matters dehors 
the record, without bond and affidavit of the party asking relief. 

‘ Piernas v. Milliet, 286. 

6. But where the process of the court appears on the face of it to have been 
wrongfully issued, the court will at the mere suggestion of the party 
liable to be injured, arrest such process; and in such case it is not ir- 

é regular to order a provisional stay of execution pending a rule to quash. 
; Ibid. 

7. The seizing creditors cannot contest the reality of a judgment right, ac- 
quired before the existence of their own claims. 

Dinkgrave v. Norwood, 564. 

8. Plaintiff cited the defendant, “‘ Etienne Cordeviolle,” a defaulting tax- 
payer, according to the Act of April, 1853, p. 86, by public advertise- 
ment, under the name, “ 2. Cordoviatti.” A judgment by fault was 
confirmed against him, and notice of the same was served on him in his 
true name. Held: That no reasonable j-ronunciation can make the 
word published, “‘ Cordoviatti” sound like Cordeviolle, that the name 
advertised is not the name of defendant, and that the error is fatal. 

New Orleans v. Cordeviolle, 727. 
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JUDGMENT (Continued). 


9, A clerical error in a judgment, by which the husband’s and not the wife’s 
name is inserted, where tax bills are in her name, not regarded. 
New Orleans vy. Mrs. Jeter, 767. 


10. A judgment, rendered by a court of competent jurisdiction, against a 
party who was personally cited, cannot be treated as an absolute nullity. 
MeDonogh v. Gordon, 794. 
See £uPreme Cournt—Hays v. Hays, 642. 
JURISDICTION. 
See Courts. 
JURY. 


1. It is competent for the court of the first instance, without motion made 
by either party, to refer a cause to a jury, when the nature of the ques- 
tions involved,geems to render it proper that a jury should pass upon 
them. When the cause has been referred, the right to a jury trial can 
only be dispensed with by the consent of both the parties. 

Livaudais v. Spear, 24. 

2. In a case of a felony, where the jury after having retired to consider 
their verdict, at length informed the Judge that they could not agree, 
and the Judge thereupon stated that he must have a verdict in the case 
—that it was one of peculiar character, and that he had reason to be- 
lieve that some of the jury had been tampered with previous to the trial. 
Held: That such remarks had a tendency to coerce the jury into a ver- 
dict from improper motives, and are sufficient grounds for remanding 
the case for a new trial. State v. Ladd, 271, 


8. A verdict of a jury for plaintiff in accordance with a former judgment of 
the District Court in the same case, upon a doubtful question of fact ; 
held to be sufficient to authorize an affirmance by the Supreme Court 
of a second judgment based upon the verdict, though the plaintiff failed 
to present clear and indisputable proof of a right to recover. 

Thompson v. The General Mutual Insurance Co. of N. Y., 285. 


4. Where the answer sets up no plea of want or failure of consideration of 
the notes sued on, supported by the oath of defendant, as required by 
the Act of 1839, he*is not entitled to a trial by jury. 

Foster v. Levison, 584. 


_ 5. In the assessment of damages in such cases, much discretion is left to the 
jury. Chataigne v. Bergeron, 699. 
LEGACY. 
See WILLs. 

1. It cannot be urged by way of opposition to an executor’s account that the 
legacies are illegal, “ being disguised donations in trust for a concubine of 
the deceased ”—such an objection must be made the object of a separate 
and distinct action against ,all the parties interested in maintaining the 
will, or who are in possession of the property derived by it. 

Succession of Barker, 28. 

2. A legacy .of the rent of a house to A., during her life, and of the house 
itself to B., after her death, is the legacy of the usufruct to one, and of 
the naked ownership to another, which is allowed by law. I bid. 
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LEGACY (Continued). 
8. A clause in a testament authorizing a legatee to spend for her own private 
use all the balance of the testator’s estate, both real and personal, does 
not confer the right of disposing of the property by testament. 

r Michel v. Beale, 352. 
4. Effect must be given to the will of a testator according to his intentions, 

so far as those intentions can be legally carried out. I bid. 


5. A testator has clearly a right to provide that the usufruct of the wife might 
be established for her greater benefit on the proceeds of the sale of his 
property, rather than on the property itself; but this usufruct must be 
one in the legal sense. Ibid. 


6. Where the usufructuary under the will has a right to the usufruct of the 
property itself, or to require that it be sold and her usufruct established 
on its proceeds, and prefers the latter, the sale should be made at public 
auction, to the highest bidder, and after publie notice by advertisement. 

Ibid. 

7. A bequest in these words, “I give and bequeath to my child, J. D., $3,000, 
to be paid him on his attaining the age of twenty-one years,” is an abso- 
lute gift which does not lapse by the death of the child before attaining 
his majority, but vests immediately in the heir of the child, on the death 
of the latter. Leonora v. Scott, 651. 


_ 8. When, in such a bequest, the testator directs interest on the legacy to be 
paid for the support and maintenance of the child, the heir of the child 
will be entitled to the interest also. Ibid. 


LESSOR AND LESSEE. 


1. The lessee cannot make repairs at the lessor’s expense, unless he complies 
with the Art. 2664 of the Civil Code, and puts the landlord in default. 
Talley v. Alexander, 627. 


2. The lessee can convey no greater rights to the under tenant, than he him- 
self possesses. Ibid. 


LETTER OF CREDIT. , 


1, A telegraphic dispatch, by a factor to his consignor, in the words “ we will 
honor your sight check for $2,000, being excess of remittances to meet 
a acceptance,” is an unconditional obligation to honor the sight check of 
the consignors for that amount, and a third person who purchases such 
check will be entitled to recover of the factors, although an attachment 
may have been levied in their hands by a creditor of the consignors, 
Hewitt v. Goodrich, 340. 


LEVEES. 

1. The plaintiff alleged that the crevasse occurred through the omissions 
and neglect of the defendant. We concur with the District Judge in the 
opinion that, under the Act of 1840, p. 127, the city, as proprietor of the 
lot in front of which the crevasse took place, was not bound to keep the 
levees in repair, and that the duty rested elsewhere, and was the subject 
of ratable taxation. Lepretrev. New Orleans, 112. 
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LEVEES (Continued). 


2. Held: That the Police Jury of the parish of Madison was liable, unde 

their ordinance of the 3d of January, 1850, for work done on the requi- 
‘ sition of the Levee Inspector, by a front proprietor on his own levee. 
Morancy v. Madison Parish, 222. 

2. The claim being under the ordinance, there ean be no recovery unless the 
erdinance be complied with. St met, C. J:, and Sporrorp, J., dissent- 
ing. I bid. 

8. In an action by a Police Jury against the proprietor for work done in 
making the levee, ditches, &c.,on his land. Held: That the proprietor 
was bound to pay its value. East Baton Rouge v. McDonogh, 895. 


LIS PENDENS. 


1. The pendency of an action to annul a supposed judgment is no bar io a 
rule to quash a fi. fa. which issued thereon. 
Piernas v. Milliet, 286. 
See Pzapise—Schmidt v. Braunn, 26, 


MALICIOUS PROSECUTION. 

1. To sustain an action for malicious prosecution, the prosecution complained 
of should be shown to have been destitute of probable cause. What 
will or will not amount to a probable cause, will depend on the circum- 
stances of each particular case. . Talbert v. Stone, 587. 

2. Probable cause does not depend on the actual state of the case, in point of 
fact, but on the honest and reasonable belief of the party prosecuting. 

Ibid. 
MANDAMUS. 

1. A mandamus will not be awarded to compel a Judge of the District Court 
to allow a peremptory exception to be filed, or to compe! him to grant an 
appeal from the refusal to permit the exception to be filed. The proper 
practice is to reserve a bill of exceptions to the refusal of the Judge to 
allow the peremptory exception to be filed, in order to bring the matter 
to the notice of this court, upon an appeal which the party might be en- 
titled to at a subsequent stage. 

State v. Judge of the Second District Court of New Orleans, 204. 

2. The mere refusal to allow the filing of a plea is not, of itself, such a judg- 
ment as entitles the party offering the plea to remove the case at once 
from the court of the first instance by appeal. I bid. 

3. An application for a mandamus must be sworn to. 

Leland v. Rose, 415. 

4, Mandamus will not lie where party has a remedy by appeal. 

State v. Judge of the Second District Court, 420. 
MARRIAGE. 


1. The courts of Louisiana will not give effect to a marriage or to a marriage 
contract, entered into in France, between a free white person with a per- 
son of color. Dupre v. Boulard, 411. 

2. A surviving spouse who has inherited an interest in the estate of a prede- 
ceased child of the first marriage, forfeits the right of property in such 
estate by a second marriage, and becomes entitled only to a usufruct 
therein. Cook v. Doremus, 679. 
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MARRIAGE (Continued). 
8. Article 1746 C. C. embraces as well property cast by law to the surviving 
parent, as that which may have been donated or bequeathed. IT bid. 


MARRIED WOMEN. 


See Huspanp anp Wire. 


‘MARRIAGE CHARGES. 
See Huspaxp ann Wire—Hill v. Tippett, 554. 


MARRIAGE SETTLEMENT. 


1. A marriage settlement made in Mississippi might be void for fraud as to 
. antecedent creditors, and not necessarily void as to subsequent creditors. 
Spears v. Shropshire, 218. 


MASTER AND SLAVE. 


1. By the the laws of Louisiana a slave may make a contract with his master 
for his freedom. Virginia v. Himel, 185. 


MECHANICS’ LIEN. 


See Privizce—Hogg v. Taliaferro, 561. 
See Evipence—Ofutt v. Scriebner, 689. 


MINORS. 
See Turors. 

1. Under the Code of 1808, inheritances accruing to minors could only be ac- 
cepted with the authority of the Judge, by the advice of a family meet- 
ing; and not purely and simply, but with the benefit of inventory. 
Similar provisions exist in the Code of 1825. Pargoud v. Pace, 613. 


2. The minor who has been emancipated by marriage, since dissolved by her 
husband’s death, may lawfully sue, without the aid of a curator ad litem. 
Beauchamp v. Whittington, 646 


3. The admission by the widow of the son, that the property conveyed was 
the separate property of her deceased husband, may possibly, be bind- 
ing on her, but it is clear that such admission cannot, in any manner, af- 
fect the rights of her minor children, considering that the ownership of 
the property, burthened as it is with the obligation of this life annuity, 
may turn out to be more onerous than advantageous to them. 

Suecession of Fortin, 739. 


MORTGAGE. 


1. Property of the husband on which the wife had a general mortgage was 
sold. The proceeds of that sale were applied in satisfaction of her mort- 
gages. Held: The wife’s recourse against the property was exhausted, 
and the mortgage should be released. Gillett v. Deranco, 21. 


2. Where the act of mortgage neither describes the person nor gives the name 
of a slave mortgaged, but simply states that Read, the mortgagor, mort- 
gages to Jewell, the mortgagee, “the property conveyed by him (Jewel2) 
this day to the said Rice B. Read, as per act of sale passed before me, 
said notary,” and the act of mortgage was recorded, but the act of sale 
wasnot. Held : Thatthe mortgage was insufticient to effect a purchase 
without notice, for a valuable consideration. Jewell v. Read, 144. 
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MORTGAGE (Continued). 


3. M. made her note for $15,000, and executed a mortgage to secure its pay- 
ment, which was duly recorded. Subsequently, in lieu of this note, she 
made fifteen notes of $1,000 each, payable at same time and with like 
interest as the first note, and, by notarial act, the original mortgagee 
reserved his rights under the first mortgage, to secure the payment of 
the series of notes. Held: That the registry in the mortgage office of 
the latter act was not necessary to preserve the rights and lien, granted 
by the first act of mortgage. Callard v. Mathews, 233. 


4. A third opponent who claims title to the property against which a mort- 
gage creditor is proceeding, and whose title has been declared null, is 
without interest to litigate the correctness of the judgment as between 
the plaintiff and defendant. Wright v. Steed, 239. 


5. The failure of the purchaser of lands, sold to satisfy existing mortgage 
debts, to record the sheriff’s deed, will not authorize a mortgagee to 
whom nothing was due out of the price of the adjudication to treat the 
sale as null, according to the provisions of the Act of 13th of March 1818. 

Wolf v. Lowry, 272. 


6. Under no circumstances would the subsequent mortgagee be entitled to 
have the lands resold, without reimbursing the price of the former sale, 
which had been applied to prior incumbrances. Lbid. 


7. A friend of Mrs. Joby, whose husband was in embarrassed circumstances, 
advanced money to invest for her benefit. Some portion of the money 
thus advanced was appropriated to the purchase of the property which 
has given rise to this suit, some of it was appropriated to its improve- 
ment. The title to the property was taken in the name of Lockett, but 
for many years Mrs. Joby and her family resided on it, and she, to all 
appearances, was the owner. Lockett set up a claim against Mrs. Toby 
for rent, she disputed the claim and he denied her title, which was at 
once made the subject of litigation between them. The Court sustained 
Mrs. Joby. Thea present plaintiffs, having recovered a judgment against 
Lockett, and having recorded it, before the decree in favor of Mrs. Toby 
in the suit for the property was rendered, brought the present action 
against Mrs. Joby, alleging that they had, by virtue of their recorded 
judgment, while the title stood in Lockett’s name, a mortgage to secure 
the payment of their debt. But it appearing that plaintiffs were always 
aware of the true situation of the parties in relation to the ownership of 
the property, and as it did not appear that plaintiffs credited Lockett 
upon the strength of his apparent ownership; it was held that Mrs. 
Toby’s title was not affected by the mortgage of the plaintiffs against 
Lockett. Peters v. Toby, 409. 


8. The tacit mortgage in favor of minors must prevail over a conventional 
mortgage in favor of a third party subsequently inscribed. C. C. 8282, 
354. Rochford v. Geraghty, 429. 


9. By the omission to reinscribe a mortgage within ten years from the date 
of the first inscription, the effect of the inscription, and not of the mort- 
gage itself, ceases. Consolidated Ass. y. Wilson, 591. 
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MORTGAGE (Continued). 


10. Property banks were, by an Act of the Legislature, passed in 1842, 
relieved from the necessity of re-inscribing mortgages in their favor. 
By an Act passed in 1818, any person having an interest, was authorized 
to cause to be cancelled on the books of the Recorder, all mortgages, the 
inscription of which, had continued more than ten years. This Act did 
not apply to mortgages made in favor of property banks, and the proviso 
applied not only to all stock mortgages executed in favor of property 
banks, or made directly to them, but also to all such mortgages as such 
banks had acquired by subrogation. Ibid. 
11. The wife has a tacit mortgage on the property of the husband for the re- 
imbursement of her paraphernal funds received by the latter, and this, 
although there may have been a marriage contract, by which the wife 
reserved the exclusive administration of her separate property. 
Succession of Lataste, 634. 


12. The legal mortgage resting on the property of a tutor embraces his inter- 
4 est in real estate bought by a commercial partnership, of which the tutor 
% is a Member, and such mortgage cannot be defeated by a sale of the 
4 partnership land fora partnership debt. Malvauz v. Lavergne, 6738. 
18. Plaintiff claimed the benefit of a mortgage granted by Bertrand Combe in 
favor of Pierre Pelaunes in 1849. It was a mere simulation, intended 
to protect the property from seizure. Pelaunes gave no value for the 
note secured by the mortgage, and never claimed any rights under it. He 
held it simply as the trustee of Combe. Plaintiff was aware of this, 
and at the same time became the simulated holder of the property of 
Combe, which had been previously conveyed to Pelaunes, to avoid the 
pursuit of creditors. Plaintiff’ s answers to interrogatories propounded 
to him, established indeed an indebtedness to him on the part Combe’s 
succession in a sum equal to that called for by the note, but the same 
answers in connection with other evidence received without objection, 
established also that it is an ordinary indebtedness, not legally identified 
. with the note and mortgage given to Pelauwnes. Held : That the fact that 
.> plaintiff with full knowledge of these facts, paid to Combe, in 1854, the 
amount of the note executed by the latter in favor of Pelaunes, in 1849, 
cannot give vitality to a mortgage which never had a real existence. 
Richard v. Ouviere, 723. 
MUNICIPALITY. 


See Taxes—Municipality v. Dunn, 57. 
NUISANCE. 
1. It seems that individuals have the right to sue for the abatement of a 
nuisance. Musgrove v. Church St. Louis, 431. 
"2. A cemetery is not per se a nuisance; special circumstances are requisite 
to make it such. Ibid. 
See New Ortxaxs—Kennedy v. Phelps, 227. 
NEW ORLEANS. 


1, The ordinance of the city of New Orleans imposing upon the proprietor 
one-third of the expense of paving the street in front of his property is 
constitutional. City of New Orleans v. Elliott, 59. 
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NEW ORLEANS (Continued). 
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The Mayor and Recorders of the city of New Orleans have the power to 
dismiss a policeman. Their dismissal for what they may deem sufficient 
cause is final, and the policeman has no appeal. 

Nolan v. New Orleans, 106. 


. The Mayor and Aldermen, &c., of New Orleans are fully empowered to 


enact ordinances and adopt measures of police, for preserving the health 
and promoting the comfort, convenience and general welfare of the in- 
habitants. Kennedy v. Phelps, 227. 


. The power to abate nuisances is a portion of police authority, necessarily 


vested in the corporations of all populous towns. Ibid. 


. A resolution of the Common council directing a city officer to abate a par- 


ticular nuisance under a general ordinance is legal, and cannot be as- 
similated to an ordinance inflicting a fine or penalty upon a particular 
individual. Ibid. 


. The assessment directed by the 8d Section of the Act of 1832, in refer- 


ence to the opening and improvement of streets, applies exclusively to 

the property to be expropriated. The Commissioners ‘are ‘hot author- 

ized to include in such assessment their own fees and other expenses. 
City of New Orleans praying &c., &c., 318. 


. The tax assessed by the Common Council on all drinking houses is legal, 


and the tax upon the keeper of such houses is payable at any period of 
the year when it may be found that he is not provided with a license. 
But the city has no right to close the doors of a drinking house swmma- 
marily because of the failure of the keeper of it to take out a license. 
Bolte v. New Orleans, 321. 


. The Act of the Legislature of the 18th of March, 1850, creating a dis- 


tinction between urban and rural property, in preparing the budget of 
receipts and expenditures of the city of New Orleans, is repealed by the 
Consolidation Act of 1852. New Orleans v. Solomon, 454. 


. The object of the statute of 21st March, 1850, entitled “ An Act to pro- 


vide for the assessment and collection of taxes in this State,” was 
merely to prescribe the mode of assessing and collecting the State 
taxes, and the sections referred to (42, 48, 44, 45 and 78) do not even 
by remote implication repeal the Act which made it a penal offence to 
keep a grog shop in New Orleans, without a previous license from the 
city corporation. State v. Prats, 785. 

The Consolidation Act of 23d February, 1852, and the amendment there- 
to of the 15th of April, 1858, are entirely consistent with the law of 
1852 requiring a previous license to keep a grog shop. Ibid. 

A fair construction of the Act of March 16th, 1854, leads to the conclu- 
sion, that to legalize the keeping of a grog shop, a previous license can- 
not be dispensed with, even by the Police Juries and municipal author- 
ities, and that licenses are still essential to the toleration of such houses. 

Ibid. 

The city of New Orleans had, previous to this information, instituted civil 
proceedings against the defendant in the Fifth District Court, for the 
110 
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NEW ORLEANS (Continued). + 
purpose of collecting’*the amount of the tax required for his license and 
certain penalty imposed by the city ordinance. The record of these 
civil proceedings was adduced in evidence by the defendant, on the trial 
of the information. The burden of the Judge’s charge, to which the 
defendant excepted, was, that these civil proceedings should be disre- 
garded by the jury in determining the guilt or innocence of the accused, 
upon the criminal trial, and that the fact of the civil suit being institu- 
ted by the city did not amount to a license or the recognition of the 
granting of a license. Held: That it was properly a question of law 
whether the suit amounted to a license or the recognition of a license. 
Ibid. 
See Aprgat—New Orleans praying dc. é&c., 811. 
See Quo Warranto—State v. Ramos, 420. 
See Taxes—Wew Orieans v. Michaud, 768. 


See Constirvrion—New Orleans v. Cannon, 764. 
See Crration—Wew Orleans v. Schmidt, 771. 


NEW TRIAL. : 
See Pracrice—Core v. Coose, 58. 
Shields v. Lanna, 192. 
See Supreme Court—State v. Tucker, 501. 


OFFENCES AND QUASI-OFFENCES. 


1. For discussion of the doctrine of offences and quasi-offences, see the 
dissenting opinion of Sumer, C. J. 
Black y. Carrolton Railroad Oo., 33. 


OFFICE AND OFFICER. 


1. An action will lie against an incumbent of an office, for the fees and emo- 
luments of the office received by him, after his successor has been duly 
qualified to act, and after demand made for the surrender oi the office. 

Sigur vy. Orenshaw, 297. 


See Suenirr—New Orceans—Port WARDENS—RECORDERS. 
See Rauroap Co.—Dinkgraae v. Shreveport R. R., 514. 
> 


OFFSETT. ’ 
See Set-orr. 


PARENT AND CHILD. 


‘ 1, The surety on an official bond, given in favor of the District Judge, by a 
father and natural tutor, conditioned for the faithful performance of his 
trust, is not bound. Aucoin v. Guillot, 124. 


PARTNERSHIP. 


1. Pauvert had invented a method of clarifying sugar, and had associated 
Duvigneaud with him in the enterprise of obtaining a patent for it in 
their joint names in Cuba, and selling the right of using it to planters 
in that island. Their expectation was to receive a remuneration from 
the planters, in the form of a certain charge upon each box of sugar 

~ clarified by the process, of which Duvigneaud was to have a per cent- 

- age. Held: These social purposes and engagements constituted the 
parties ordinary and not commercial partners. C. OC. 2796, 2848. 
Held, also: That Duvigneaud was not bound on a bill drawn by Paw- 
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PARTNERSHIP (Continued). ¥ 

_ vert ; but the money advanced on it having gone to their joint benefit, 
Duvigneaud should be bound for one-half, as an ordinary partner. 
Riera Hermanos v. Duvigneaud & Pawvert, 114. 


2. Plaintiff obtained a judgment against 7. 0. Bates 4 Co. The pleadings 
nowhere disclosed the individual names of the partners. The N. O., 0. 
and G. W, R. R. Co. were garnisheéd by him and asked whether any- 
thing was due by the company to defendants, Thos. 0. Bates & Co., or 
to Thos. C. Bates and —— Benson. The R. R. Company answered in 
the negative. Plaintiff attempted to contradict them. The evidence 
showed that the R. R. Company owed at the time of the service of the 
interrogatories, a firm styled Bates, Benson & Co., more than the 
amount of plaintiff’s claims v. Thos. 0. Bates & Co.; but that Bates, 
Benson & Co. were a distinct firm, composed in part of different mem- 
bers, and doing a distinct business from Thos. C. Bates & Co., and 
that Thos, C. Bates and William B. Benson belonged to both firms. 
There was no evidence that either firm had liquidated its affairs, or that 
there was any collusion to defeat the plaintiff's demand. Held: That 
the debt due by the R. R. Company to Bates, Benson & Co. was a par- 
ticular asset of that firm, and that as such it could not be taken in exe- 
cution for the debt of an individual member of the firm; nor could the 
supposed interest of an individual member of the firm in this particular 
asset of the partnership, be seized under fi. fa, to satisfy his individual 
debt. No more could the supposed interest of Bates and Benson in this 
asset belonging to Bates, Benson & Co. be seized to satisfy the debt of 
T. C. Bates & Co. If it could not be thus seized in execution, it could 


not be thus attached. Carvin v. Bates, 756. 
See Jour Ownurs—Smith v. Wilson, 255. 


PATENT. 


See Pustic Lanps. 


PAYMENT. 


1. “ This is to certify, that I have this day made a full and final settlement 
with W. H. Gaulden, which is in full of all and every demand up to this 
date. [Signed, } John Jeter.” 

Such an instrument, unexplained, held to be insufficient evidence of the 
payment of a debt due by Gaulden at the date of the instrument, to an 
estate of which Jeter was administrator. Jeter v. Sandall, 237. 


2. The estate of Nicholson held a note due to it by Gamblin, which the ad- 
ministrator assigned to the estate of Shelden, to pay a debt which 
Nicholson's estate owed it. Held: That this could in no sense be con- 
sidered as an extinguishment of Gamblin’s note, and that the transfer 
carried with it everything’which was accessory to the note, such as 
suretyship, privileges and mortgages. Terrill v. Gamblin, 628. 

8. Defendant made a partial payment on an account, and gave his note, pay- 
able to plaintiff, to the agent of the latter for the balance. The note 
was endorsed by the agent, professing to act for the plaintiff, and was 
subsequently paid by defendant. Held: That, in the absence of proof 
of the agent’s authority to endorse the note, or that the payment made 
was received by the plaintiff, the defendant is not discharged. 

| David v. Neveu, 642. 
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PAYMENT (Continued). 

4. Payment of a note will not be presumed, from the fact of its having ma- 

tured, whilst in the hands of an administrator, who was also the maker, 

when it is found uncancelled in the hands of a subsequent administrator. 

In such a case, the burden of proving payment is thrown on the 

obligor. Mouton v. Beauchamp, 666. 

5. A due bill was sued upon more “than four years after its maturity. It 

was signed by the defendant, but the body of the bill was not in her 

handwriting. A blank space was left, in which the amount expressed 

to be due was inserted in the handwriting of the plaintiff himself. In q 

the intervening time between the maturity of the note and the institu- j 
Be tion of the suit, plaintiff had two settlements, one with Mr. Banister 

ig and one with Mrs. Banister, the defendants, which purported to be 
settlements in full. For a long time subsequent to the date of the bill, 
the plaintiff had access te the papers and accounts of the defendants, 
and stood generally on the footing of a confidential business adviser, 
until a quarrel occurred, which put an end to all friendly intercourse. 
Held : That these settlements are not proof of payment of the due bill, 
nor could they have been admitted for that purpose, but they were ad- 

missible as forming a part of the circumstances, and as tending to show i 

the character of the business transactions and relations subsisting be- 4 

tween the plaintiff and the defendants, from which an inference may be 

drawn with reference to the reality of a consideration for the due bill, 

and that, under these circumstances, a sufficient showing has been made 

to shift the burthen of proving a valid consideration for the due bill 

from the defendants to the plaintiff. Heddrick v. Banister, 792. 


PETITORY ACTIONS. 


See Actions—Peck v. Bemiss, 160. 
Doles v. Cockrell, 540. 


















































PLEADING. 


1. Lis Pendens is not necessarily a peremptory exception ; for, if the litiga- 
tion pleaded in the execution be at an end when the exception is argued, 
the exception falls as a matter of course. Schmidt v. Braunn, 26. 


2. Plaiftiff sued on a quantum meruit, and afterwards amended his petition 
and set up a written contract. Defendant excepted to the amendment 
on the ground, that it changed the nature of the action. Held: The 
proceedings which took place from the joinder of issue to the filing of 
the amendments and exception; amounted to a waiver or abandonment . 
\ of any objection which the defendants would have had to the form of 
the action. If defendants wished to avail themselves of the*written 
agreement as a bar to the action on the guantum meruit, it should have 
been specially pleaded for that purpose. Roper v. Magee, 61. © 
8. A judgment by default creates a tacit joinder of issue and no dilatory 
exception can be pleaded after it. Cochrane v. Miller, 140. 
4. A special denial is necessary to put a party upon proof of the representa- 
tive capacity in which he sues. Ibid. 
5. In real actions, petitory or possessory, a definite description of the pro- 
perty claimed should be given in the petition. 
McManus vy. Stevens, 177. 
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PLEADING (Continued). : 
6. The designation of “a tract of land ina given parish” is insufficient; pub- 
lic metes and bounds by section lines, by Surveyors’ marks, by natural 
limits, or adjoining properties, whose bonndaries are registered, should 
be given when the ownership or css of a rural estate is claimed 

in a court of law. I bid. 


7. The proceedings and judgments taken together should disclose the thing 

adjudged. Ibid. 
i 8. A supplemental answer averring an inability to do, by reason of the act 
of the plaintiff, what the original answer had declared to have been done 
in fulfilment of a contract, changed the issue, and an exception thereto 

should have been sustained. Angamar v. New Orleans Ins. Oo., 178. 


9. After the cause has been at issue on the merits for more than two years, 
an exception, that summary proceedings to obtain payment by prefer- 
ence out of funds of a judicial sale are improperly coupled with a revo- 
catory action, is filed too late to be entertained. 

Stewart v. Scudder, 216. 


i 10. The answering to the merits upon the charge of fraud, coupled with the 
agreement regarding the bond, is a waiver of technical objections. 





P| Ibid. 
} 
q 11. The answer is a waiver of objections as to the misjoinder of parties and 
improper cumulation of various matters in the petition. IT bid. 


12. The proper mode of proceeding against the purchaser of mortgaged pro- 
perty, by acreditor who seeks to be paid out of the balance of the price, 
retained by the purchaser for the payment of mortgage debts, is by rule. 

: But objections to an original action are waived by pleading the general 


issue, Tunnard v. Hill, 247. 
13. An exception that all the joint co-obligors were not joined must be plead 
in limine litis. Tanner v. King, 485 


14. Where the obligation is nominally joint, but the evidence shows that 
one party is surety to the other, there is no necessity to make them both 
parties to the suit. Ibid. 


15. The exception to an action by one curator, of the non-joinder of the 
other curator, is a dilatory exception, and comes too late after judgment 
by default. Edwards y. Smith, 536. 


16. Defendant pleaded the general denial, and admitted that plaintiff had 
done work for him, but averred that he had paid for the work in full. 
Held: that this averment did not waive the general denial, and operate 
asa recognition of the debt. Robinson v. Landrum, 589. 

16. An administrator cannot in a new answer, set up other matters of defence, 
some of which are inconsistent with the allegations of the first answer. 

Morrison v. Kellar, 542. 

17. A contract which is not in itself usurious, cannot be made so by the 

prayer of the plaintiff for usurous interest, when he seeks to enforce it. 
Consolidated Association v. Hughes, 610. 

18. The allegation that the plaintiff has been deranged, does not determine the 

question, whether the action springs ex delicto or ex contracto, for dam- 
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PLEADING (Continued). 
ages result as well from the violation of contracts, either express or im- 
plied, as from the commission of offences and quasi-offences. Nor will 
the casual and auxiliary averments of illegality, wrong and even violence, 
conclude the plaintiff as to the character of his action, unless it should 
appear from a fair examination of his whole petition, that an illegal 


tort forms the gist of the complaint. Kohn v. Carrollton, 719. 
19. The plea that a suit is premature, is a dilatory exception, and must be 
pleaded in limine litis. MeDonogh v. Gordon, 794. 
See Practice. 


See Evipence—Baudreuw v. Tucker, 80. 


PLEDGE. 


See Priviteces AND Liens. 
See PraincipaL anp Acent—Bonnoit v. Fuentes, 7. 


PORT WARDENS. 

1, The principal object for which the intervention of the Port Wardens seems 
to be requisite, is to determine whether goods are damaged to such an 
extent as to render a sale necessary. Greenwood v. Cooper, 796. 

POSSESSORY ACTION. 
See Acrios—Dickson v. Marks, 518. 


PRACTICE. 
1. An exception relating to the form of the action can not be plead after an- 
swering to the merits. Lote v. Folger, 20. 


2. A cause will not be remanded for a new trial, at the instance of defendant, 
to enable him to have his call in warranty acted on by the Judge. He 
should have asked for a finding on the issues between himself and war- 
rantor, before the verdict was recorded and the jury discharged. 

Core v. Corse, 53. 

8. A reconventional demand need not be put at issue by answer or judgment 
by default. Spaulding v. Wallett, 105. 


4. The absence of a counsel, trying a suit in another court, is no ground for 
a néw trial. Shields v. Lanna, 193. 


5. A married woman, though a public merchant, cannot be proceeded against 
by suit in the absence of her husband, without an authorization of the 
Judge before whom the suit isbrought. ©. P. 118; C. C. 123. 

Hedrick vy. Banister, 208. 


6. In an action of slander, if defendant pleads a general denial, he will be 
precluded from setting up a justification. Millett v. Roy, 231. 


7. The title sued on, need not be offered in evidence if it be filed with and as 
part of the petition. Canal Bank v. McG@loin, 240. 


8. In a suit by wife to annul a judgment against her, itis not sufficient 
to show matters which might have been a good defence to the action. 
It must be alleged and proved that the judgment was obtained by frau- 
dulant or improper means. Hall v. Carroll, 412. 

9. Suit was brought on an obligation made by the wife with her husband’s 
authorization ; both husband and wife were cited; a judgment by de- 
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PRACTICE (Continued). 


10. 


11. 


12. 


18. 


14, 


15. 


16. 
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fault was rendered and afterwards confirmed. Held: The effect of the 
default was to create a tacit joinder of issue as to both husband and 
wife, and to justify a final judgment against the wife. Ibid. 
The regularity of the proceedings on which letters of administration issued, 
cannot be inquired into on an exception to the capacity of the admin- 
istrator to sue. Davis v. Stevens, 406. 


An exception to the plaintiff’s second suit on the same cause of action, 
that the costs of the first suit had not been paid, will not be sustained 
where the suit had: been dismissed on defendant’s exception. Articles 
492 and 536 C. P. do not apply to such a case. 

Howard v. Copley, 504. 


An exception to the wife’s action on the ground that she has not been 
authorized to sue by her husband, will not be sustained where the hus- 
band appears by counsel to signify his consent. It will be sufficient to 
produce the authority itself at any time before the trial upon the merits. 
C. P. 320, 321. Ibid. 


An amendment to a petition may be allowed when the relief prayed for, 
is additional only, and where it does not change the cause of action. 
Richardson v. Fenner, 599. 


Defendant cannot crave oyer of the unmatured mortgage notes which 
are not described in the petition, and on which no judgment is asked, 
merely because the petition prayed that the property mortgaged might 
be sold on terms of credit corresponding to the maturity of the several 
notes. Consolidated Association v. Hughes, 610. 


When a Sheriff ’s keeper’s claim is resisted, the more regular mode of es- 
tablishing it is, by rule on both parties to the suit in which the prop- 
erty was seized. Smardon v. Green, 701. 


On the trial below, after the evidence had been closed, and the plaintiff’s 
counsel had opened his cause, and during the argument of defendant's 
counsel, the Judge, a@ quo, permitted the correction of a clerical error to 
be made in the certificate of the ordinance introduced in evidence by the 
plaintiff. Held: that it was a matter which peculiarly pertained to his 
discretion, in the exercise of which it does not appear that any principle 
of law has been violated. New Orleans v. Locke, 730. 

See Surerr—Block v. Mawwell, 5. 

See Jupcmzent—Slark v. Broom, 21. 
Jeannet v. Ricker, 66. 

See Jury—Livaudais v. Spear, 24. 

See Wits—Leonard v. Corrie, T8. 

See Evipexce—Lecroiw vy. Holmes, 105. 

See Tutors—Succession of McCalop, 224. 

See Onmanat Law—State v. Brien, 458. 

State v. Dick, 461. 
See Insuncrion—Hart vy. Cannon, 721. 
See Bonps—State v. Hopson, 550. 


PRESCRIPTION. 
1. 





The prescription mentioned in Articles 1982, 1989 of the Civil Code relate 
to revocatory actions alone and not to simulated contracts. 
Lotz v. Folger, 20. 





INDEX. 
PRESCRIPTION (Continued). 


3. The possession of the batture by the city is for the purpose of administra- 
a leap is net inconsistent with a right of ownership in the riparian proprie- 
‘**" *<=tor, and cannot form the basis of an adverse title on which the city could 
maintain a pos of prescription to an action brought by such proprietor. 
= Kennedy v. Municipality No. 2, 54. 

8. Creditors who have supplied the owner with materials for the construction 
or repair of an edifice are subject to the same prescription which rans 
agains architects and undertakers, bricklayers, and other workmen em- 
* ployed in constructing, rebuilding or repairitig houses, under Article 2747 

* of the Code. . Foley v. Bourg, 129. 


4, The rule, “Que temporalia sunt ad agendum perpetua ad excipiendum,” ap- 
plied in answer to the plea of prescription set up by co-proprietors. 
Poydras v. Poydras, 220. 
5. The prescription of one year, under Article 8499, applies to the action of 
workmen, laborers and servants for their wages, and not to an action for 
‘specific work, or work done by the job, whether under a contract or on a 
quantum meruit, and materials furnished for such work. 
Moranty v. Madison Parish, 222. 


6. An action for moneys advanced js a personal action, which is only barred 
by the prescription of twenty years, when the plaintiff has been continu- 
ously an absentee, residing in another State, since the inception of the 
debt. Glenn v. Dunbar, 253. 


7. A letter containing this language: “I beg that you will bear with me a little 
longer, and if my health is spared you will yet receive from me everything. 
I shall have to make you monthly payments, and by this means secure you 
the amounts,” imports a conditional promise to pay. Such a letter, written 
by defendant, will not entitle plaintiff to judgment, as upon a new promise 
to pay after insolvency, when it is proved that defendant continued in bad 
health from the date of the letter till his death; and when it is neither 
alleged nor proved that his affairs so prospered after that date as to give 
him the ability to pay. Ibid. 


8. The “absence” spoken of in Art. 3508 of the Civil Code is the absence of 
the creditor from the domicil of his debtor; and where the debtor and 
creditor have always lived in the same place, although that place be out 
of the limits of this State, the creditor cannot be viewed, in regard to the 


debtor, as an absentee. Supget v. Stanton, 319. 
9. A title, without such description, and unaccompanied by possession, cannot 
be cured by time. Wilson v. Marshall, 327. 


10. To acquire a valid title by the prescription of acquisition, or by usucaption 
merely, a possession continuous, uninterrupted, peaceable, public, and 
unequivocal, for thirty years, is requisite; and this possession must be, at 
least in its commencement, a corporeal possession. Ibid. 


11. With a title translative of property, and aided by good faith, a possession 
of like character for ten years, will suffice against a real owner resident 
__ in the State. 1 bid. 
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PRESCRIPTION (Continued). 


12. 


18. 


14, 


15. 


16. 


17. 


18. 


19, 


21. 


22. 


23. 


24. 


Art. 8485 C. C., which declares that if a plaintiff, after having made his de- 
mand, abandons or discontinues it, the interruption of prescription shall 
be considered as having never happened, contemplates a voluntary, inten- 
tiqnal, active abandonment. A judgment of non-suit, in consequence of 
the non-appearance of the plaintiff or his counsel, when called, is not such 
an abandonment. T bid. 

If preseription be interrupted by suit, the interruption continues during the 
pendency of the suit, ‘ Ibid. 

A married woman is incapable of renouncing prescription, without the au- 
thorization of her husband. Stewart v. McCalop, 332. 


The prescription under Article 8499 of the Civil Code, applicable to the 
claims of workmen, etc., for the payment of their wages, is not liable to 
the action of the negotiorum gestor, to recover the amount to which he 
has benefited another. East Baton Rouge v. McDonogh, 895. 


Article 2512 of the Civil Code must be construed in connection with the 
Articles 3516, 3484, and the term of limitation imposed by it upon ac- 
tions of this class, may therefore be interrupted by a judicial demand. 

Creswell v. Tabary, 396. 

The vendor's obligation of warranty as to the quality of the thing sold isa 
debi, in the sense of that term, as used in the English text of Article 3516 
of the Code. Ibid. 

The legal interruption of prescription, spoken of in Articles 3484 and 3516 
of the Civil Code, takes place only when the debtor has been cited. 

. Tanner v. King, 485. 

Where a debt for costs is merged in a jadgment against the principal, the 
surety, when sued, can only prescribe against the judgment. 

Hair v. McDade, 584. 


. Where plaintiff makes out a clear case of inability to sue, by reason of 


some act or hindrance interposed by the debtor, a plea of prescriptien, 
set up by the debtor, will not be sustained. Martin v. Jennings, 558. 


Prescription is not a good defence to an action for freedom. 
Matilda v. Autrey, 555. 
The title of one who holds a slave under a loan, and who is liable to deliver 
it up when called for, is precarious, and insufficient to form the basis of a 
plea of prescription. Hinson v.. Hinson, 589. 
The correct construction of Art. 3508 of the Civil Code, on the subject of 
prescription, is, that the long term (twenty years) under that Article does 
not apply to the cases where the creditor and debtor are both absent from 
the State and residents of the same place out of this State. 
Shackleford v. Robinson, 583. 
Actions for torts seunding in damages are prescribed by one year. 
Wartelle v. King, 655. 


. An action instituted on the 14th day of the month, for a tort committed on 


the 18th day of the same month of the preceding year, is prescribed. 
Tbid. 


lll 









INDEX. 
PRESCRIPTION (Continued). 


26. An action against a tutor is prescribed by four years from the majority of 
the ward Bonnafon vy. Wiliz, 657. 
27. The purchaser of land sold for taxes, who does not show that the sale was 
made according to the requirements of law, has not such a title as can 
form the basis of the prescription of ten years. 
Bossier v. Maskell, 671. 


28. The purchaser at Sheriff’s sale, who does not show a description of the 
land sold, cannot maintain the plea of prescription of five years, under 
the Act of 1834. Ibid. 


29. The service of citation on the maker of a note, before prescription has been 
acquired, will interrupt prescription as to the surety who has bound him- 
self in solido. Neda v. Simon, 700. 


30..Plaintiff sued for a trespass in cutting wood on his land. Defendants 
pleaded in justificatisn a servitute of cutting wood on plaintiff’s land, in 
favor of land owned by him. Plaintiff replied that the servitude was 
extinct by non-usage. Held: That quoad the question of servitude, the 
defendants are the real plaintiffs; and that the plaintiff in this action 
might well set up the prescription of non-usage as against the alleged 
servitude ; and that plaintiff might have availed himself of the prescrip- 
tion of non-usage without having specially pleaded it. 

Ledoux v. Allegre, 706. 


81. In such a case, the objection that prescription is a means of defence, and 
not a ground of action, is not well taken. Ibid. 


82. Where the prescription of non-usage is pleaded, the onus of proving the 
exercise of the right of servitude within the time of prescription, is 
thrown on the party claiming the right. I bid. 


38. The erroneous reservation in the pro-es verbal of the sale at which plaintiff 
acquired title of a “community of wood,” held not to be a renunciation 
of the prescription of the servitude already acquired by the authurs of 
plaintiff ’s title. I bid. 


34. It is well settled, both by the Civil and Common Law, that a judgment 
gives rise to an action to enforce it. Whenever this action is brought, it 
is subject to the law of the forum, and the prescription of the forum 
alone will bar such action. Succession of Ducker, 758. 

35. Any payment of a debt made by one who administers an estate both as 
tutor and curator, interrupts prescription of the debt, whether the pay. 
ment be made in one capacity or’ the other. I bid. 


35. A statute of Mississippi provides, that “judgment in any court of record 
of this State shall not be revived by scire facias ; nor shall any action of 
debi be instituted thereon after the expiration of seven years next afler : ° 
daie of such judgment,” etc. Voorutss, J.,and Bucuavyax, J., (dissent- 
ing,) were of opinion that, under this statute,a judgment that could 
not be enforced in Mississippi, could not be enforced in this State. “An 
action to enforce the payment of a judgment is undoubtedly the remedy 
given to the creditor by the law of the forum, but the faith, credit and 
effect to be given to such judgment must be considered as pertaining to 


or inherent to the right.” Ibid. 
See Wuis—Calais v. Semere, 644. 
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PRINCIPAL AND AGENT. 
1. The well settled rule that courts will not lend their aid to establish a . 
demand founded upon a violation of law, will not be extended to close 
the door of justice against an honest principal, on account of a fraud 
committed by his agent. Bonniot v. Fuentes, 70. 


































2. The factor cannot pledge the goods of his principal for his own debts, and 
where the pledgee is cognizant of the ownership, he can not, in an ac- 
tion by the owner, avail himself of the defence that he has been misled 
by any act or omission of such owner. Ibid. 


8. Where several attorneys in fact are employed, they are bound jointly for 
acts jointly done and moneys jointly received. ©. C. 29838. 
Olinde v. Saizan, 158. 


4. The defendants bought for remittance, without instructions, a bill at forty- 
five days after date, on drawees, at a place distant from their customer’s 
residence, and drawn by a house of inferior and doubtful credit, from 
whom defendants occasionally obtained accomodation. Held: The loss 
was properly thrown on the defendants. Rourk v. Pegram, 394. 


5. The principal may maintain an action for slaves on a title made to the 
4g agent for the principal, without proving the authority of the agent to 

buy. The suit is a ratification of the purchase, and stands in the place 
of an original mandate in due form. ©. 0.2979. Bute v. Doyal, 575. 


6. E. A. Searle, clerk of the house of E. F. Schmidt & Oo., of which defen- 
dant was a member, drew the note sued on, as agent for the house, and 
signed it Z. F. Schmidt & Co., p. pro. E. A. Searle. When the note 
was first shown to the defendant, a few days after it was made, he said 
that it was all right and he would have it to pay. He also took the 
note and corrected its date. Held: That this was a ratification of the 
making of the note and an acknowledgment of the liability of defen- 
dant. Harper v. Devene, 724. 


. A foreign Insurance Company, doing business in New Orleans, through 
an agent, cannot be permitted to frustrate a claim in Louisiana upon a 
a contract made with it, by revoking the power of its agent on the eve 
of the institution of a suit for a loss, of which it has been notified. 
Michael v. Nashville Ins. Co., 737. 


See Insunance— Tonge v. Kennett, 800. 


PRINCIPAL AND SURETY. 
See Surerr. 


PRIVILEGES AND LIENS. 


~ 





1. The release, by bonding her, of a steamboat, provisionally seized for sup- 
. plies furnished, does not extinguish the privilege under which the seizure 
has been made. Blanchin v. Steamer Fashion, 49. 


2. The privilege for supplies furnished a steamboat expires after sixty days 

from the time of furnishing them. Where the boat is seized on a claim 

for supplies, the time is arrested, as to other creditors, while she is in 

) the Sheriff’s custody—but when she comes back into the owner’s hands, 
as to those creditors, the time begins to run again. Ibid. 










884 ; INDEX. 
PRIVILEGES AND LIENS (Continued). 
. 8. The bond given to release a steamboat from a provisional seizure for sup- 


plies, takes the place of the boat, and the plaintiff has the protection of 
the bond. Ibid. 


4, An execution levied on a slave creates a privilege, under Art. 722 C. P., 
superior to that which results from the registry of a judgment subse- 







quent to the levy. Payne v. Raudon, 349. 
5. Privileges are stricti juris and as against third persons must be clearly 
and conclusively established. Rochford v. Geraghty, 429. 





























6. Article 3214 of the Civil Code, and the amendatory Acts of February 17th, 

* 1841, and March 8th, 1841, refer only to advances made‘on goods or 
merchandise, and do not create a privilege on slaves. 

Cochran v. Walker, 481. 

7. Lawson contracted to furnish the parish of Bossier with a court-house. 

Brown built the court-house under a contract with Lawson, and the 

plaintiff was a mechanic working under Brown. Held: That until the 

building was received by the parish, Lawson should be considered in 

the light of a proprietor and bound, attested accounts having been 

¢ seasonably served upon him, to reserve out of the funds coming to . 

, Brown enough to pay the plaintiff’s claim. Hogge v. Taliaferro, 561. i 


8. The vendor’s privilege on the thing pledged, extends, and without any 5 
express stipulation to that effect, to secure the interest, as well as the 
principal debt. Succession of Richardson, 616. 
9. One who has sustained loss and damage by the defective manner in which 
a contract for the erection of a sugar mill and engine has been executed, 
is entitled to a privilege on the mill and engine erected for the reimburse- 
ment of his losses. Goodloe v. Rogers, 631. 
10. The clause of Art. 2675 of the Civil Code, which confers the lessor’s pri- 
vilege, is absolute and unambiguous; the words “movable effects,” 
“effets mobiliers,” being too comprehensive to admit of doubt or dis- 
cussion with reference to their application. The concluding clause of 
the article appears to be rather illustrative than restrictive in its charac- 
ter; therefore, Held: The assets of a banker, so far as they are suscep- 
tible of being pledged, should be subjected to the same right of pledge 
as the merchandise ina store. Both the merchant and the banker, for the 
purpose of transacting their respective branches of business, are com- 
pelled to occupy a building in which their movable effects are sheltered j 
and protected. ° Matthews v. Their Creditors, 718. . 
See Prescriprion--Foley v. Bourg, 129. 
See Conruict or Laws—Overend v. Robinson, 728. 
PROVISIONAL SEIZURE. 
For release of property by bond—See Privitecss anp Liens—Blanchin v. Steamer Fashion, 49. 
PUBLIC LANDS. 
1. Congress passed a law on the 4th September, 1841, granting, upon certain . 
conditions, land to the States therein specified, and among them Louisi- 


ana, for the purposes of internal improvement. The Legislature of 
Louisiana, in 1844, provided for the sale of warrants for the location of 




























INDEX. 


PUBLIC LANDS (Continued). 


the land, and also that patents should issue on proof that the warrants 
had been properly located. Plaintiff being the holder of such a war- 
rant, located it on the land in controversy. The location having been 
approved by the Secretary of the Interior, and a certificate to that ef- 
fect having been granted by the Register, the Governor of Louisiana 
issued a patent to the plaintiff, bearing date 12th of November, 1852. 
The opposing titles of defendant are derived, first from Billio, whose 
entry was cancelled as having been obtained by fraud, and second, by 
purchase, from the State of Louisiana, in April, 1853, under the provi- 
sions of an Act of Congress, passed 2d of March, 1849, and of Acts of 
the Legislature of Louisiana, passed in 1850, 1852 and 1853, to carry 
that act into effect. Defendant contended that the Secretary of the 
Interior had, under the authority of the Act of 1841, in April, 1853, 
revoked his approval to the State of the lands in controversy, which 
defeated the plaintiff’s claim under the Act of the Legislature of 1844. 
By the Court :—The construction of the Act of 1849 by the Secretary 
of the Interior, may be strictly correct, and yet it does not follow that 
the location of a warrant under the Internal improvement law of 1841, 
which had been approved by the proper department of the government, 
*® and for which a patent had subsequently issued by the State, could be 
revoked so as to destroy the title conferred by the patent. As both the 
Acts of 1841 and 1849 were grants of land to the State, the courts can- 
not go behind the patent which the State has granted. The patent qan 
only be attacked on the ground of error and fraud. { 
Scuddy v. Shaffer, 133. 

2. The Commissioner General of the Land Office has the right to vacate 
illegal entries prior to the issuing of the patent. Ibid. 

8. The general rule that nothing passes a perfect title to public lands but a 
patent, is not without exceptions. » Olimer v. Selby, 182. 

4. Where an equitable right which originated before the date of the patent, 
whether by the first entry or otherwise, is asserted, it may be examined. 

Ibid. 

5. A clerical error by the Register of the Land Office in the location of a 
claim to préemption, under the Act of 25th of February, 1847, will not 
defeat the préemption claim, otherwise good, in favor of a patent issued 
to a third party ; a fortiori if that party knew of the préemption claim 
at the time of effecting his entry. 1 bid. 


6. The rule, 13 Peters 486, that “when the title to the public land has 
passed out of the United States by conflicting patents, there can be no 
objection to the practice adopted by the courts of a State to give effect 
to the better right,” applied and affirmed as applicable to patents emi- 

’ nating from the State. Ibid. 

7. A patent issued in the name of James Bell, in 1844, and was forwarded 
to the Land Office in Natchitoches, where it remained until 1849. It 
was then delivered to one R. T. N. by whom it was forwarded to John 
Bell, at Washington City. It was then cancelled, and a patent for the 

same land issued in the name of John Bell. Held: That under the 
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PUBLIC LANDS (Continued). 


evidence, the patent of James Bell, under whom the defendants hold, 
must prevail against John Bell. Held, also: That the plaintiff, by his 
own act, having put it beyond the power of the defendants to produce 
the patent, parol evidence was admissible to sustain the defendant’s 
pretensions under the patent of James Bell. Bell v. Hearne, 515. 


8. The moment that a patent has passed the great seal, it is beyond the 
power of the General Government. It may be avoided and annulled for 
mistake or fraud, but the question, so far as it concerns a citizen of the 
State, must be solved by our courts. Ibid. 


9. The Act of Congress of the 19th of June, 1834, reviving the Act of the 
29th of May, 1830, must be considered as embracing provisions en- 
grafted on the latter Act by the Statute of the 28d of January, 15382, 
under which it was not illegal to assign or transfer a certificate of pur- 
chase from the Register of the Land Office, previous to the issuing of 
the patent. Marks v. Dickson, 597. 


PUBLIC THINGS. 


1. To support a dedication of property to the public use, it must appear that 
the ground has been used with the assent of the owner for public pur- 
poses in such a manner as to exclude the idea of private ownership, 
and for such a length of time that the accommodation and the rights of 
individuals would be severaly affected by the interruption of that use; 

" or else it must appear unequivocally by some plan of writing, that the 
owner had made a dedication, to violate which would involve a breach 
of faith. Saulet v. New Orleans, 81. 


2. A tacit consent to the erection of a wharf in front of the property of the 
builder on the banks of the Mississippi river, within the limits of the 
town of Baton Rouge, does not give to the owner the exclusive use of 
the bank of the river covered by the wharf. 

Hart v. Baton Rouge, 171. 

8. The banks of the river are public property, subject to be used by the 
public at large. C. C. 446. Ibid. 

4. The parish of Ouachita acquired the land in controversy by an uncon- 
ditional grant from the United States in 1823. In 1827, it was sold under 
execution to satisfy a judgment against the parish, and after several 
mesne conveyances came into the hands of defendant. A part of the 
property had been used asa cemetry between the years 1794 and 1800, 
but its use was then abandoned. The parish brought the suit to annul 

the sale, and to be reinstated in its title, on the ground that the pro- 
a, perty was inalienable. There was no proof that the land had been con- 
i) secrated as a burial place, or that it had ever been dedicated, either ex- 
pressly or by acquiescence, to any public use. Held: That the temporary 
use of the land as a burial place, did not exclude it from commerce and 
exempt it from sale; and that the facts did not sustain the ground that 

it was a public place. MecEnery vy. Pargoud, 497. 

5. The servitude given to the public upon the banks of navigable rivers or 
streams by Article 446 of the Civil Code, is not necessarily confined to 
the definition of “ banks,” as given in Article 448 of the Code. 

McKeen v. Kurfust, 523. 
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PUBLIC THINGS (Continued). 
6. A cotton shed on the bank of a river, which prevented the public from 
depositing their goods upon the bank in the usual stage of high water, 
when the principal business of this kind was done, was held, therefore, 
to be an obstruction to the use of the bank by the public. Ibid. 
See Bartrurs—Kennedy v. Municipality No. 2, 54. 


QUANTI MINORS. 
See Acrion—Boneano v. Ause, 188. 
See Repuisrriox—Lewis v. Peets, 489. 


QUO WARRANTO. 


1. Under the Consolidation Act of 1852, writs of guo warranto may issue 
at any time, and at the instance of any citizen to try the right of any 
Mayor, Recorder, or other officer of the city of New Orleans, to the 
office which he holds. State v. Ramos, 420. 

2. A resolution of the late Board of Assistant Aldermen was adopted, de- 
claring “that Clement Ramos, Recorder of the Second District of this 
city be, and he is hereby presented to the Board of Aldermen for im- 
peachment, upon the following charges,” &c.—which were specified. 
Held: That from the time of the adoption of the resolution an im- 





peachment was pending in the sense of the law. LT bid. 
8. The Act of Consolidation which confers upon the Board of Aldermen the 
sole power to try all impeachments, is not unconstitutional. IT bid. 
RAILROADS. 


1, In action by a railroad company to expropriate, under the Act of 8th 
March, 1852, the Judge charged the jury that “in assessing the land 
and improvements they had not any right to take into consideration the 
benefit derived by the owner from the contemplated improvements, yet 
they could take the benefit derived by the owner from the improvement 
into consideration in assessing the damages, if any, the owner would 
sustain.” Held: The charge was correct. 

Opelousas R. R. Co. v. Lagarde, 150. 


2. The Judge refused to charge the jury in this case, that in making “ their 
estimate of the price which should be paid for the expropriation, they 
must take into consideration not only the general value of the property, 
of the same nature and quality, but the particular value which the land 
may possess in relation to the rest of the estate, from which it is to be 
dismembered, and to the injury which this dismemberment may cause 
the defendant.” The Judge refused, also, to charge that “ the law con- 
templated the expropriation should be made before operations are com- 
menced, and if this be not done, whatever augmentation may have 
arisen in the value of the land from the location of the road, if allowed 
at all, is not to be allowed in compensation for damages done until the 

. expropriation is legally effected.” Held: The refusal in both cases was 
correct. J bid. 

8. The election of a Secretary pro tem. and a resolution that “he shall re- 

ceive the same salary as is now allowed the Secretary, and shall remain 

in office until further proceedings,” and a resolution also, “that the 
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RAILROADS (Continued). 
salary of the (former) Secretary be and is suspended from the present 
time until the further order of the Board of Directors,” amount toa 
removal of the Secretary. Dinkgrave v. Shreveport R. R., 514. 
4, The authority given by the charter to the Vicksburg, Texas and Shreve- 
port Railroad Company to remove their Secretary at their discretion, is 
the law between the Company and their Secretary. The tenure of the 
a Secretary's office is at the discretion of the Company—his employers— 
: and his case is taken out of the general law in relation to the hiring 
of labor or industry. I bid. 


5. It isa sufficient advertisement of calls for stock, under the 8d Section of ; 
the charter of the Vicksburg, Texas and Shreveport Railroad Compa- 
ny, if it be published in the town where the subscriber reside. 

Ibid. 

6. Calls for stock under the Charter, payable respectively, the 1st March, 
1854, the Ist December, 1854, and the Ist March, 1855, make but two 
calls within twelve months. The term of twelve successive months, 
commencing the ist March, 1854, was completed on the 28th February, 
1855. i 1 bid. 

7. The exclusive privilege, vested in the plaintiffs, by the Act of 1830, to 
construct a railroad, within certain limits, must be construed with ref- 
erence to the extent of the city of New Orleans, at the time of the pas- 
sage of the Act. Pontchartrain R. R. v. Lafayette R. R., 741. 


8. In the year 1830, Jackson street, now the Fourth District, was within the 
limits, in which the Pontchartrain Railroad Company had the exclusive 


right for twenty-five years, of constructing a railroad to Lake Pont- 
chartrain. Ibid. 


Pate Tere tail on 


9. The construction of a railroad by defendants, in Jackson street, within 
twenty-five years from the 26th of January, 1830, is an infringement of 
the rights of the plaintiffs and therefore unlawful. Ibid. 


See Damaces— Black vy. Carrolton R. R., 38. 
RECOGNIZANCE. 


1. A recognizance bond, conditioned that the accused shall appear in court 
on a certain day to answer to the charge of having been “concerned in 
a row,” &c., is void. State v. Ridgley, 302. 

2. Judgement cannot properly be rendered on a forfeited recognizance bond, 
when a criminal prosecution will not lie for the offence alleged. -J bid. 
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See Bonps. 
See Surgry—State v. Denny, 3385. : 
RECONVENTION. 
1. The Code of Practice, Art. 475, as amended by the statute of 1889, de- : 


clares: “That where the plaintiff resides out of the State, the defend- 
ant may institute a demand in reconvention against him for any cause, 
although such demand be not necessarily connected with or incidental 
to the main cause for action.” Evans v. Hatcher, 98. 





2. Defendant cannot set up a claim in reconvention, which he has already 
made the subject of adirect action. Union Bank v. Lobddell, 180. 
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RECONVENTION (Continued). 


3. If a party pleads in reconvention, he can prosecute it notwithstanding 
plaintiff discontinues his suit. Donovan Owen, 463. 


4. A person who gives his note under circumstances which imply a waiver 
of pre-existing claims against the payee, cannot, when sued on the note 
by the payee, set up such claim as the basis of a reconventional demand. 

Kemp v. Hutchinson, 494. 


5. After issue joined, upon a principal and reconventional demand, a judg- 
ment dismissing the suit on motion of plaintiff, without reserving de- 
fendant’s right to prosecute the reconventional demand, is erroneous. 

Donnell v. Parrott, 703. 


6. It does not prejudice defendant’s right of appeal from such a judgment, 
that no objection to the dismissal of the suit, was made in the District 
Court. J bid. 


See Pracrice—Spaulding v. Wallet, 105. 
See SLanper—King v. Ballard, 557. 


RECORDERS. 


1. In creating the office of Recorder, the framers of the Constitution evi- 
dently intended to place it on the same footing as that of the other Jus- 
tices of the Peace in the State, so far as to make them a component part 
of our judiciary department. New Orleans v. Locke, 730. 


RECUSATION OF JUDGES. 


1. The Code of Practice does not require the cause of the Judge’s recusa- 
tion to be entered of record. MeDonogh v. Gordon, 794. 

2. The law requires no notice of recusation to be served. I bid. 

8. The Act of 28th of April, 1853, did not prescribe which of the five Dis- 
trict Judges should preside in place of the recused appellate Judge ; 
therefore Held: That either of them is competent, and that the rules 
of court, established merely for the convenience of the Judges and o¢ 
suitors, could not destroy the competency. IT bid. 
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See Courts—Bryan v. Austin, 612. 
REDHIBITION AND REDHIBITORY DEFECTS. 

: 1, This action was to reduce the price of a slave on the ground that she was 

; E at the time of the sale, affected with a redhibitory disease. A physician 
was called in to see the slave one month after the sale. He informed 

the purchaser that she was too far gone for "him to do anything but 

afford temporary relief—the health of the girl continued declining ; she 

was sometimes employed in field work, and sometimes in cooking, but 

the greater part of her time she was confined to her bed. Four months 

from the first visit the physician was again called in, and in a short time 


he visited her twice. About two weeks after the last visit the slave 

: died. Held: The purchaser should have placed the slave under con- 

: tinued medical treatment after the first visit of the physician had dis- 
closed to him the serious nature of the complaint, or at once have offered 
to return her to his vendor. Roussell y. Phipps, 119. 


2. The slave was sold on the 13th December, 1851, and died on the 21st of 
September, 1852. Plaintiff sued to recover the purchase money, and 
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REDHIBITION AND REDHIBITORY DEFECTS (Continued). 


alleged that a few days after the purchase, he discovered that the slave 
was affected with serious rédhibitory vices, &c. Held: Plaintiff should 
not have kept the slave for months, without making at least an effort to 
procure an amicable rescission of the sale. Rider v. Wright, 127. 


. When a sale of slaves is made without any declaration on the subject of 
warranty, with a statement at the time that they had been burnt, but 
accompanied by the further statement that they had recovered, the sale 
must be considered as made subject to the usual warranties against red- 
hibitory vices. Robertson v. Wallis, 214. 


. When'the burns were on parts of the body where they could not be 
readily seen at a sale of the kind, and the purchaser could not judge by 
a superficial examination whether the injury was a serious one, and it 
impaired the slave’s value, the vendor is entitled to relief. Ibid. 


. A slave was purchased in July, received no medical aid till 13th Decem- 
ber, though he was ailing before that time, died December 26th of a 
disease not incurable in its earlier stages. Held: That this was not a 
case for redhibition, because of the neglect to procure medical aid for 
the slave. Stoppenhagen v. Verdelet, 263. 


. Suit on a note for the price of a slave.—Defence, that the slave was af- 
fected with a redhibitery evil. The slave was bought in January—was 
sick two days after the purchase. No physician was called till April, 
when the slave was ill of a disease which he had had for some weeks, 
and of which he diedin September. Held: That defendant's failure to 
call in medical aid at an earlier date, was a bar to any relief. 

Fellowes v. Young, 267. 


. A purchaser of a slave affected with a supposed incurable malady at the 
time of sale, is not entitled to recover back the price paid, in a redhibi- 
tory action, when being advised by a physician a few days after the sale 
of the existence of disease, he fails to offer to return the slave, or ne- 
glects to employ a physician to arrest the disease. 

Bloodgood v. Wilson, 302. 
. Where it appears that the purpose of the suit is the avoidance of the sale 
by restoring the parties to the situation in which they were before the 
contract, so far as that is possible, it will be considered a redhibitory ac- 
tion, and not an action guanti minoris. C. C. 2496, 2498. 

Lewis v. Peets, 489. 


REGISTRY. 


See Mortcage. 


1. The registry of sales and mortgages will give public notice, although the 


proof on which the recorder admits the registry, be informal. 
Oakey v. Corry, 502. 


2. The registry laws are intended for the protection of bona jide subsequent 
purchasers and creditors of the vendor, and a defendant who occupies 
neither of.those positions towards the vendor, cannot, in an action on 
the title, object to its not having been registered. 


Buie v. Doyal, 575. 
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INDEX. 


REGISTRY (Continued). 


8. The defendant held the land in controversy under a deed from John 
Me Gaughlin, executed*on the 18th of September, 1848, which was duly 
recorded. The plaintiff’s assignees claim the same land under a sous 
seing privé, from John McGaughlin, dated March 27, 1834. The main 
question in the case was, whether the latter title was duly recorded. It 
was proved that White had, before purchasing the land, made diligent 
inquiry to ascertain whether there was any other conveyance from 
Me Gaughlin on record, and no such conveyance could be found. Sub- 
sequent to this purchase, the recorder found in his office, when searching 
the records for other purposes, a book, which was endorsed, “ Extracts 
from the Notaries in the country, from 1827 to 1839.” Among the ex- 
tracts was the following: “February 4, 1834, John MeGaughlin to 
Charles Myers, (from whom plaintiff claims,) sale of land containing 
640 acres, situated,” &c. The land described was that in controversy. 

Armstrong v. White. 607. 


4. The book also contained the following certificate: “I, the undersigned 
Notary Public, do hereby certify the above and foregoing to be extracts 
explanatory of all acts passed and acknowledged before me up to the Ist 
day of March instant. Given under my hand and private seal of office 
this 1st of March, 1834. Signed, F Williams, Notary Public. 

Ibid. 

5. It also appeared from this book that the sous seing privé had been proved 
by a subscribing witness, and recorded by F. Williams, Notary Public, 
on the 4th February, 1834. Ibid. 

6. Under this state of facts, it was held that the conveyance from McGangh- 
lin to Charles Myers was not sufficiently apparent on the public records 
to affect third persons. The fact of the Notary’s books being found in 
the recorder’s office could not have that effect. Ibid. 

See Counter Lerrer—Micou’s Ewecutors vy. Stacy, 314. 


RENTS AND PROFITS. 


1. Where the nullity, which vitiates the title to the purchaser, is apparent, 
from an inspection of the title itself, the purchaser will not be considered 
as in good faith and be relieved from accounting for the rents and profits. 
while he was in possession. Brashear v. Dwiglit, 645. 


RES JUDICATA. 


1. The plaintiff, a married woman, sued to recover certain slaves ; she of-. 
fered in evidence an ante-nuptial marriage settlement, which was ruled 
out on the ground that it had been adjudged to be fraudulent in Missis- 
sippi. But held, that the records produced did not shew that it had 


been so adjudged. Spears v. Shropshire, 218. 
2. A judgment rendered in one case will not constitute res judicata in 
another, where the parties are different. Ibid. 


8. A judgment against a party suing in one capacity, does not operate as 
res jadicata against him, when suing, in another capacity. 
Cook v. Doremus, 679. 

































INDEX. 
RIOT. 
See Crnoanat Law—State ae 699. 
REVOCATORY ACTION. | 
See Acrios—Dosson v. Bieller, 570, th} FF ws 

SALE. oe 
1. Where a person improperly provokes a sale of property, deters perschs 


from. bidding, depresses the price, and himself becomes the purchaser, 
the sale may be set aside. Piron v. Bach, 12. 





to 


. A vendor who gives out his storage receipt to the purchaser for property 
stored in his own warehouse loses thereby all possession in his own right, 
and becomes a mere bailee, holding in trust for the real owner; and the 
sale of the property by the vendee, with an endorsement of the storage ( 
receipt, will pass to the purchaser a complete title. 

Rice v. Kendall, 15. 
3. Plaintiff charges defendants with selling to them, through a broker, a note 

4 drawn and endorsed by M., and with causing M. to be alleged as sol- 

vent, when it was known to defendants that he was insolvent, and 

prayed judgment against the defendants for the amount of the note. 

Held ; The plaintiff’s proper remedy was in action to avoid the contract 

transferring the note. Winston v. Tufts, 23. 


4. When knowledge of a particular redhibitory defect is brought home to 
the buyer, the general warranty implied by law will not cover that de- 
fect. A special warranty can alone enable the buyer to rescind the 
sale, or reduce the price, on account of such defect. C. C. 2498. 

Berret v. Adams, 7. 

5. When the acceptance of a proposition to sell varies the terms presented 

in the proposition, the sale is incomplete. Barrow v. Ker, 120. 
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6. The adjudication of land sold by the Sheriff in pursuance of an order of 
court, rendered in the mortuaria of a succession, imports full legal war- 


ranty. Gautreaux v. Boote, 137. 
7. Obscure and ambiguous clauses in an act of sale will be construed against # 
the seller. C. C. 2449. I bid. 


8, The only exception stated in Article 2585 of the Civil Code, to the rule 
thus laid down, that the buyer may require security to be given to him, 
when he has just cause to apprehend being disquieted by adverse 
claims, is in the case where the buyer has been informed before the sale 
of the danger of eviction. ; Ibid. 


9. The certificate of entries under which the vendor derived title having 
been cancelled by the Commissioners of the Land Office, under the au- D 
thority of the proper department of the government ; Held: The pur- { 
chaser is entitled to security against the danger of eviction, before he ' 
can be compelled to pay the purchase money. Ibid. 


10, A purchaser of land who, for his better security, buys up an outstanding 
title to the same land, cannot, in the absence of any proof of fraud, or 
of an entire failure of the title derived from the first vendor, resist the 
payment of the price to him. Watkins v. Gibbins, 142. 
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Plaintiff claims the land in eentroversy, under an instrument in these 
words: “Be it known and remembered, that on this, the 23d day of 


~ September, 1847, that J, Don, F. Sims, agent of John H. Overton, of 


Opelousas parish, have this day agreed to sell, as agent aforesaid, to 
William R. Peck, the following described tract of land, (the land is here 
described) on the following terms, (which are stated in the instrument.) 
Done and signed in the presence of Wu. Amonerr. D. F. Sums, Agent. 
I hereby accept the foregoing and am ready to comply on my part as 
soon as possession is given. ‘Wittram R. Peck.’ At the time, and 
for some months previous, to the knowledge of Peck, the defendant 
was in possession and engaged in preparing the land for cultivation.” 
In construing this instrument the court Held; This is a promise of sale 
which did not make Peck the owner of the land. It gave him only the 
right of becoming so at a future time. It created in his favor an obli- 
gation binding on Uverton, and by which, if he refased voluntarily to 
comply, he could be judicially constrained to a specific performance, or 
subjected, if he had put it out of his own power to comply, to an action 
of damages. Until a voluntary or forced execution of the promise, the 
ownership did not pass to Peck. Peck v. Bemiss, 160. 


A vendee is deemed to have purchased at his own risk, who buys a slave 
with an apparent defect; there being no misrepresentation or conceal- 
ment of the truth on the part of the vendor. White v. Hill, 189. 


A vendee, seeking rescision of the sale of a slave suffering at the time of 
sale from a flesh wound, should show that he had taken due pains to 
heal it, or prevent its producing permanent lameness, working the slave 
in an employment calculated to aggravate the wound, shows a want of 
proper care. , I bid. 


A sale made by the State Treasurer in 1828 under the existing laws, for 
the non-payment of taxes by a non-resident, under the designation of 
“a certain tract of land, situated in the parish of Assumption, measur- 
ing six arpents, mofe or less,” is invalid by reason of the uncertainty 
of the thing said. Dodeman v. Barrow, 193. 


Such a sale cannot be cured by a monition; nor will a judgment on the 
monition sustain the plea of res adjudicata in favor of the title acquired 
under such a sale. J bid. 


A purchase of real estate of a succession, made under an order of sale 
obtained ex-parte, and without notice to the curatrix or to creditors, is 
invalid and will be set aside. Wright v. Steed, 239. 


Defendants sold to plaintiffs a lot of cotton and gave plaintiffs’ broker an 
order on the press for its delivery. A few days afterwards plaintiffs 
paid $3,000 on account of the purchase, and the cotton was destroyed 
by fire, but before the pressman had turned out the cotton to be weighed. 
Held: that there was no delivery such as to put the cotton at the risk of 
the purchaser, and that plaintiffs had the right to recover back the part 
of the price paid. Larue v. Rugely, 242. 

In the case of sale of articles of produce, &c., sold by weight, the sale is 
not perfect till the articles are weighed, and until such time they remain 
at the risk of the seller. C. C. 2483. Goodwyn. Pritchard, 249. 
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SALE (Continued). 


19. Parties may by agreement, withdraw their contracts from the operation of 
this rule, but if the agreement rests on inference, the inference should 
be clear, cogent and convincing. Ibid. 


20. The waiver of the benefit of the law which puts the thing sold at the risk 
of the seller, until the weighing, &c., is the waiver of an important legal 
right, and to impair this right under the law, an expressed or implied 
agreement to waive it should be distinctly and convincingly proved. 

I bid. 

. Where a buyer has been informed, before the sale, of the danger of 

eviction, he cannot withhold payment of the price. C. C.-2535. 
Pipes v. Shiff, 301. 

. The title to lands sold for taxes should show on its face, or by reference 
to accessible public documents, a description of the land sold and its 
location, so that it may be identified, else the title is invalid. 

Wilson v. Marshall, 327. 


. Asale by one of the partners of all her interest in a partnership thereto- 
fore existing between them, including stock in trade, merchandize of 
every kind, credits in Ouachita parish, and in New Orleans and else- 
where, real estate, slaves, cash, &c., is, as to the real estate, void as to 
third persons, for want of a description of the thing sold. Nor cansuch 
a description be eked out by parol evidence. 

Pargoud v. Pace, 6138. 


. There can be no valid abjudication of property by the Sheriff, on a bid 
which is less than the amount of the special mortgages on such property 
in favor of persons, other than the seizing creditor. 

Brashear v. Dwight, 645. 


. In a vente a rémeré, the real title passes, subject to a defeasance within a 
limited term. The vendee is entitled to the fruits, and is responsible for 
the expenses of the property. Smith v. Dwight, 691. 


. Proceedings by attachment against a dead man, with knowledge of his 
death, are null, and the widow in community cannot ratify a sale made 
under them, so as to bind the succession falling subsequently into her 
hands. Tremble v. Brichta, 778. 

See Repursrron—Roussel vy. Phipps, 119. 
See Evinence—Stocks v. Ferguson, 182. 
See Action—Boneano v. Auze, 189. 
See Emancipation—Hardesty v. Wormly, 289. 
See Mortcace— Wolf-v. Lowry, 272. 
See Prescriprion—Creswell v. Tabary, 396. 
See Sztorr— Littleton v. Pratt, 487. 
See Recistry—Oakey v. Corry, 502. 
See Succession— Mouton v. Beauchamp, 666. 
See SiuvLation—Gourdain v. Baylies, 691. 
Smith v. Dwight, 691. 
See Esrorrer—Lambert v. Santos, 725. 
SEIZURE. 
See Execution. 
SEIZURE AND SALE. 


« 
1. The endorser of a note secured by mortgage is not entitled to executory 
process, without authentic evidence of the transfer to him botlf of the 
note and mortgage. Heirs of Fowler v. Beatty, 275. 
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SEIZURE AND SALE (Continued). 


; 2. To entitle attorneys in fact to orders of seizure and sale, authentic evidence 
E of their authority must be produced. l bid. 


F 8. And where the obligation is prima facie, prescribed, there must be 
: authentic evidence of the interruption of prescription. Ibid. 
‘ 4. Where a Tax Collector’s bond, given under the statutes of 1849, is so 


defective in form as to deprive it of an authentic character, it cannot be 
enforced by summary process, and a sale made under such process will 
4 not divest the title to the property. Bradley v. Rapp, 589. 


See Avuruentic Act—Fellowes v. Jeter, 181. 


See Insuncrion—Beatty v. Duflef, 206. 
See HusBanp anp Wire—Zunis v. Cornen, 488, 


SEPARATION OF PROPERTY. 


See Huspanp anp WIFE. 


SEQUESTRATION. 
See Surerr—Norton v. Cammack, 10. 


SERVITUDE. 


1. The servitude of drain belonging to a front proprietor will not authorize 
him to drain his plantation by artificial ditches upon a plantation in 
rear, when the natural drainage of the front plantation is lateral. 

Kilgore v. Grevemberg, 689. 
2. A right of community of wood is a very different thing from a servitude of 


cutting wood. Ledoux v. Allegre, 707. 
See Pustic Tarnes. 
See Paescriprion—Ledouw v. Allegre, 707. 





SETOFF. 


1. Under the statute of Arkansas, the assignment of a promissory note does 
not prevent the allowance of discounts or offsets either in law or equity, 
which the maker had against the original assignor, previous to the as- 
signment, although the assignee be a bona side holder. But where the 
subject of the setoff was money advanced to the maker of the’ note to 
take up his accommodation acceptances, made for the benefit of the 
payee, he will not be allowed to plead that payment as a setoff to the 
prejudice of an attaching creditor who had seized the notes as the prop- 
erty of the payee before the advance was made. 

Newton v. Gray & Campbell, 67. 


2. When a purchaser buys up an outstanding and better title to the property 
than that derived from his vendor, he may plead a reasonable price paid 
for it as an offset against the vendor’s action for the purchase money. 

Littleton v. Pratt, 487. 








[ SHERIFF. 
1. In an action by a judgment creditor against a Sheriff, for releasing goods 
which had been seized to satisfy the writ, the introduction by plaintiff 

of the Sheriff’s return, which stated that the goods were not owned by 

the defendant in execution, but belonged to another, will not estop the 
plaintiff from disproving the return. In such a case, prima facie 
evidence of the incorrectness of the Sheriff’s return is sufficient to cast 
upon him the burden of proving property out of defendant in execution. 
Dunlap v. Freret, 83. 
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SHERIFF (Continued). 

2.. A Sheriff cannot insist on an indemnifying bond, merely because he sees, 
or thinks he sees, danger to himself in holding on to the seizure. 

Ibid. 

3. The Sheriff must offer a valid excuse, or else, under the Act of 1826, he 
will be bound for his failure to execute or return a writ within the legal 
delay. Gardiner v. Carpenter, 128. 


4. A Sheriff is not liable for the amount of the writ of execution in his hands, 
who refuses to seize negroes the title to whom is in another, in a form 
recognized as valid by law, where it does not appear that he had reason 
to believe that the title was simulated. 

Ammonette v. Orandel, 174. 


5. Titles which the law has required to be in writing, and which when 
recorded are notice to all the world, are of sufficient dignity to justify the 
Sheriff in refusing to treat them as nullities, in the absence of sufficient 
circumstances to indicate to him their simulation; possession by the 
debtor in execution, in itself, is not a sufficient circumstance. bid. 


6. A Sheriff who had a plantation under seizure by fi. fa. was enjoined from 
selling. Pending the injunction he shipped the crop to defendants for 
sale, and subsequently died. Held: That the administrator of the 
deceased Sheriff is not entitled to recover of defendants the proceeds of 
the sale of the crop, without the assent of the deceased Sheriff’s succes- 
sor in office, and of the parties to the injunction suit and others in 
interest. All official trusts pass by the death of the Sheriff to his suc- 
cessor in office and not to his personal representative. 

Bradley v. Frelisen, 310. 

7. Where it appears that the Sheriff was the only Sheriff de facto, under 
color of title, his acts must be held good in controversies between third 
parties. State v. Gilbert, 524. 


8. When the Judge ‘has determined to admit a prisoner to bail, and fixed the 
amount of the bond to be given, he may delegate to the Sheriff the 
power to accept such sureties as are, in his opinion, sufficient. Should 
any one be aggrieved by his refusal to accept the security tendered, he 
can then apply to the Judge who is empowered to hear evidence upon 
the subject. Lbid. 

9. The power of the Sheriff to release a prisoner, upon his giving the proper 
sureties, may be gathered from the order cf the court and the contest. 

f Ibid. 

10. Filing a bail bond in open court, and the order of the Judge to call the 
parties thereto, may be considered as an approval of the bond by the 
court. Ibid. 

11. The service of citation by one who is Sheriff de facto, and with color of 
office, is good. Gradnigo v. Moore, 670. 

12. A party litigant cannot collaterally except to such a service, on the 
ground that the acting Sheriff is not Sheriff de jure. I bid. 

18. The Sheriff’s charges for keeping are not forfeited, under the Act of 18th 
March, 1852, Sec. 1, by the failure to return the amount thereof into 
court. That Act only applies to fees accruing on any “ process or paper” 
returned into court. Smardon v. Green, 701. 
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SHERIFF (Continued). 


14. Article 761 of the Code of Practice provides, that the Deputy Sheriff may 
represent the Sheriff in all the duties confided by law to the latter. 
The administration of the oath to the &ppraiser of property is one of the 
duties of the Sheriff. Acts of 1847, p. 55. 
Lambert v. De Santos, 725. 


15. Plaintiff issued execution upon a judgment in February, 1853. This exe- 
cution has never been returned; and in January, 1855, a rule was ta- 
ken upon the Sheriff, (who in the meantime had gone out of office) to 
render him liable for the amount of the judgment, under the Act of 
1826. On the trial of the rule, it was admitted that a witness sum- 
moned for the Sheriff, would prove, if present, that the counsel of 
plaintiff was informed and knew that the only property of defendant 
found, was incumbered to such an extent, that nothing could be made 
on the execution. A certificate of mortgage was also given in evidence 
to prove the same facts. Held: That upon this proof the Sheriff is not : 
liable under the statute. Miller v. Roy, 744. 

See Taxes—Caddo v. Shreveport R. R., 58T. 


SHIPS AND SHIPPING. 


1. The contract of a passenger with the master is not for mere ship room and 
] personal existence on board, but for reasonable food, comforts,. necessa- 
ries, and kindness. Block v. Bannerman, 1. 


oS ge ty 


2. Ths owner of a vessel is liable for the tortious acts of the master commit- 
ted whilst in his service and within the scope of his authority. 
Ibid. 
8. A captain is a guasi magistrate, on board his ship at sea, and may, with- 
in certain limits enforce and justify orders which in port would expose 
him to censure, to civil responsibility and to punishment. Surpets, C. J. 
| Ibid. 
4, The delivery of goods shipped on a steamer to the master of a wharfboat 
at the port of delivery, is bad, unless there is a special authority vested 
in the wharfmaster by the consignee to receive the goods, or a ratifica- 
tion of the receipt of them, express or implied. 
Harkness v. Oliuroh, 64. 


5. The authority of a wharfmaster to receive goods on behalf of the con- 
signee, may be inferred from the payment by the consignee of money 
advanced by the wharfmaster for the freight. Ibid. 


6. Where a seamen sets at defiance the lawful authority of the master, it 
justifies his immediate discharge, and destroys all rights which he might 
otherwise have growing out of the relation of the parties. 

_ Taos v. Radovich, 101. 

7. Defendant received on board a quantity of molasses, to be delivered at 

the port of Louisville and reshipped thence to Pittsburg. The molasses 

was discharged at Portland, within the corporate limits of, but about 
two miles below, Louisville, and, while there, were damaged by a sud- 
den rising of the river. Held: That under the evidence received with- 
out objection, of a usage of discharging Pittsburg freights at Portland, 
118 
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SHIPS AND SHIPPING (Continued). a al 
and under the proof that defendant made all reasonable endeavors to 
protect the molasses while at Portland and to reship it, the boat was not ~ 
responsible for the damage. Dalzell v. Sawon, 280. 


8. Where goods are shipped in good order, and are damaged on the voyage, 
it devolves on the common carrier to show that the damage was caused 
without his fault, and by one of the per‘ls excepted in the bill of lading. 

; Price v. Uriel, 418. 


9. If it is proven that the damage was occasioned by one of the perils in the 
bill of lading, it is then incumbent on shippers to show that the com- 
mon carrier was guilty of negligence. J bid. 


10. In estimating damages, the market value of goods of the same kind at 
the port of delivery must be taken as a standard. J bid. 
See Carrizrs—G? dv. Cooper, 796. 








SIMULATION. 


1, Simulated assignment. The case presents a question of fact only. 
Lacou v. Boissy, 29. 


2. Simulated Sale-—At a Sheriff’s sale of property, the brother of the de- 
fendant became the purchaser. Under the facts of the case, the purchase 
was regarded as a family arrangement, to screer. the property of the 
true owner from the pursuit of his creditors. 

Porterfield v. Greenwood & Co., 51. 


8. Where a sale is attacked as simulated, and a prima facie case of simula- 
tion made out, and the purchaser fails to offer rebutting testimony to 
show that he actually paid anything for the property, the sale will be de- 
creed to be simulated. Gourdain v. Baylies, 691. 


4. A transfer of the title to slaves, accompanied by the delivery of the coun- 
ter-letter, in which the vendee engages to resell to his vendor the slaves, 
on the payment, by the latter, of the expenses of the keeping and main- 
tenance of the slaves, and other claims against him, and where the ven- 
dee, by acts and declarations, represents himself as the agent of the 
vendor, and renders accounts, annually, of the hire of the slaves, etc., 
Held: not to be a vente @ rémeré, but a simulation. 

Smith v. Dwight, 691. 


SLANDER. 

1. The fact that the slanderous words were used in a public assembly, e. g., 
at a session of the Grand Division of the Sons of Temperance, is enti- 
tled to no consideration in mitigation of damages, where the defendant 
does not appear to have uttered the words in public debate, or in the 
discharge of any official duty imposed upon him. 

Miller v. Roy, 231. 

2. Plaintiff sued the defendant for slander. Defendant reconvened for dam- 
ages resulting from plaintiff’s slander of defendant. Plaintiff excepted 
to the reconventional demand. The exception was sustained because 
more than a year had elapsed between the filing of the reconventional 
demand, and the implied slander which formed the basis of it. Held : 
also, that if the slanderous words complained of by defendant had not 
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SLANDER (Continued), 7 : 
been prescribed, yet as they had no necessary connexion with plaintiff's 
demand, they could not be made the basis of a reconventional demand. 
King v. Ballard, 557. 
‘8. In an action for slander the Supreme Court, considering both plaintiff and’ 


defendant to be in fault, reduced the amount of damages which the 
jury had found for the plaintiff. Ibid. 


SLAVES. 


See EMANCIPATION. 
See Crmunat Law—State v. Hannah, 131. 
3 State v. Dicks, 461. 
: STATUTE. 
1. The interpretation of a statute becomes, as it were, a part of the statute 
and it should not be changed but for the most cogent reasons. 
4 State v. Thompson, 122. 


2. Construction of— Ibid. 


Pye tha 
7? ek 


F See Crimina, Law—Sitate v. Jacob, 141. 
; State vy. Hendry, 207. 
: See Deposir— Mathews v. McKenaie, 344. 
See Arrest— Block v. Bannerman, 1. 
See AppeaL—New Orleans praying, &c., &c., 311. 
’ See Barrunse—Kennedy v. Municipality No. 2, 54. 
See CLerxs—State v. Portes’ securities, 148. 
See Execurion— Block vy. Mawwell, 5. 
See Emancipation— Virginia v. Himel, 185. 
See Famity Meetinc—Jn the matter of Virginia Seghers, 423. 
See Levers—Lepetre v. New Orleanz, 112. 
See Pusiic Lanns—Scuddy v. Shaffer, 133. 
Climer v. Selby, 182. 
See Ram Roaps—Opelousas R. R. v. Legarde, 150. 
See Quo Warranto—State v. Ramos, 420. 
See Privitece—Cochran v. Walker, 431. 
See New Onteans—New Orleans v. Solomon, 454. 
See Crmanat Law—State v. Dick, 461. 
% See Homestaap—Succession of Taylor, 509. 
fas See ConsTiTuTIONAL Law—Succession of Ryan, 540. 
= Z See Prrxcipat axp Surery— Wells v. Roach, 543. 
See Curator—Scott v. Lawson, 547. 
See Liens—Hogge v. Taliaferro, 562. 
See Seizure anv Sate—Bradley v. Rapp, 589. 
See Courts— Ferguson v. Glaze, 685. 
See Coxstirurion— Hays v. Hays, 642. 
See Prescaiprion— Bossier v. Maskell, 671. 
See Taxes—St. Mary v. Harris, 675. 
See Suxrirr—Lambert v. De Santos, 725. 
See Curator—Succession of D’ Aquin, 780. 
: See Recusarion or Jupces—McDonogh v. Gordon, 794. 
= See New Onteans—Siate v. Prats, 785. 
: See Execurorn—Succession of Pomponeau 79. 


SUBROGATION. 
1. Under Article 2156, § 2, of the Civil Code, both the loan and the receipt 
must be established by notarial act, in order to create in favor of the 


b lender the subrogation granted by that artlcle. 
Malone v. His Creditors, 782. 





INDEX 


SUBSTITUTION. . hs, ; 


1. 8S. R. M., by a conveyance executed in Alabama, in consideration of the 
sum of $600, the receipt of which was acknowledged, bargained, sold 
and delivered to W. C. certain negroes, “under the further agreement 
and condition that, after the death of the said W. C., the said negroes 
should revert to D. W. M. and his heirs; but should the said D, W. M. 
die before the said W. C., then and in that eyent the said W. OC. shall 
and may appoint and nominate any other person he may think proper to 
take charge of and control the raising and employment of the said chil- 
dren above mentioned, and should the said W. C. desire it, at his death, 
and it should become practicable, their freedom shall be obtained. 
Held: The instrument under our laws contains a substitution. C. C., 
1507. Murphy v. Cook, 572. 


2. Even at common law-so complicated a limitation of personal chattels could 
not be maintained. Ibid. 


8. Notwithstanding the limitation, the absolute title to the slaves vested in 
W. C. Ibid. 
See Succession—Succession of De Bellisle, 468. 


SUCCESSION. 


1. W. W. Pugh, who was the tutor to the minor heirs of A. Pomponeau, 
was executor also of her last will. The succession, when opened, was 
indebted to an amount nearly equal to the inventory. Held: That the 
executor is entitled to 2 1-2 per cent commission on the inventory, but 
not to the additional sum of 10 per cent on the proceeds of the annual 
crops, as commission for his services as tutor to the minor heirs.* 

Succession of Pomponeau, 79. 

2. Plaintiff, as tutor of his minor children, claimed a specific amount of pro- 
perty by inheritance from defendant's deceased spovse, and sequestered 
it. Defendant set up a claim for his martital portion, which was ruled 
out on the ground, that his wife’s succession had not been settled. But 
there being no allegation nor proof, that the estate was involved, or that 
it needed the appointment of an administrator, or that it was in process 
of settlement. Held: The District Court should have allowed defendant 
to substantiate his claim. Shaw v. Reneau, 190. 


8. It is the settled ‘rule that a creditor may enforce the payment of his 
claim against a succession, either by direct action, or by way of 
opposition ‘to the account of the executor. 

Succession of MeCalop, 224. 

4. The beneficiary heir is entitled to the administration of a succession, 
in preference te a creditor, though the former be not a resident of 
the State. Succession of Penney, 290. 

5. It suffices that the heir be actually present, when the application for 
the administration is made. ©. C. 1035, 1037, 1038. Ibid. 

6. An administrator, who purchases property of the succession, and gives his 
note for the price, cannot plead the nullity of the sale and resist pay- 
ment of his note, without tendering back the property purchased. 

Mouton v. Beauchamp, 666. 


* There is an error in the abstract at the beadef this case. 
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SUCCESSION (Con ' 


7. A note payable to the agent of the maker for ths use of the succession 
of which the maker was administrator, is valid. The real obligees are 


the creditors and heirs of the succession. Ibid. 
8. Article 1746, CO. C., constitutes an exception to Arts. 899-900, under 
the title of successions. Cook v. Doremus, 679. 


See Factror—Mercer v. Lobit, 48. 

See Homesteap—Succession of Taylor, 509. 

See Tutors—Hair v. McDade, 584. 

See Assent Hems—Mullen v. King, 674. 

See Huspaxp ann Wire—Succeasion of Derouen, 615. 
See Marriace—Cook v. Doremuzs, €79. 


SUPREME COURT. 


1. Although a judgment may be amended in the Supreme Court in favor of 
appellant, yet, where he should have applied to the Judge a quo to cor- 
rect the error, he will be condemned to pay the costs of appeal. 

Baudoin v. Tete, 69. 


2. Defendant had been in possession of the land in controversy since 1836, 
under a préemption claim. Plaintiff claimed the land under a deed 
from Millaudon, to whom he alleged plaintiff had assigned the préemp-~ 
tion claim. The verity of the assignment formed the gist of the action. 

‘The jury found for defendant and the court refused to disturb the ver- 
dict, principally on the ground of the undisturbed possession of the land 
by defendants since 1836; the exclusion of warranty in the sale from Mil- 
laudon to plaintiff ; the denial of the pretended transfer ; the suggestion of 
fraud; the substitution of a copy for the original assignment, which 
could not be produced, and in which no price is stated. Held: That 
these, and other circumstances, cast a cloud upon the plaintiff’s title, 
and that as he made no effort to disturb the verdict of the jury in the 
court below, he could not be relieved on his record on appeal. 

Wright v. Ferrin, 91. . 

8. A judgment will not be amended for the relief of appellee, unless deman- 
ded in answer to the appeal. The asking of relief in argument will 
not avail. : Wortham v. Schenck, 197. 


4, The competency of witnesses cannot be questioned in the Supreme Court, 
unless exceptions to their introduction were taken in the Court a quo. 
Canal Bank v. MeGloin, 240. 


5. The court in this case refused to enforce a claim which was stale, and 
which had the appearance of being “ trumped up” against a dead man’s 
estate. Wilder v. Franklin, 279. 

6. The Court refused to order this cause to be put on the summary docket. 

In the matter of A. & V. Seghers, 423. 

1. The objection that the security to an appeal bond is a non-resident of the 
parish must be made in the lower court. A cause will not be remanded 
that evidence may be taken as to the sufficiency of the security where 
no effort was made in the court of the first instance to test the suffi- 
ciency. Jeannet v. King, 485. 

8. “Errors in fact in the motive and in the law,” in signing a bond, must be 

put at issue by pleas which indicate that this defence is relied on, other- 












































15. 
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18. 


19. 


SUPREME COURT (Continued). 


10. 


11. 


12. 


18. 


14. 


16. 


INDEX. 


wise the Supreme Court will not take notice of an argument urged on 
those grounds. Staie v. Secwrities of Breed, 491. 
Parties cannot, in the Supreme Court, raise the objection to testimony on 
the ground that it was secondary, when that reason had not been assigned 
for its rejection before the District Court. Ibid. 
The Supreme Court has no power, under the provisions of the Constitution, 
to inquire whether the discretion of a Court, in refusing a new trial in a 
criminal case, on the ground of the misconduct of the jury, was proper- 
ly exercised. State v. Tucker, 501. 
It cannot be urged in the Supreme Court that the Judge erroneously 
overruled an application for continuance, when the point had not been 
reserved by a bill of exceptions to the ruling of the court. 
Scott v. Lawson, 547. 
Plaintiffs appealed to correct an error which his attorney had made in 
omitting an item of plaintiffs’ account “in writing up the judgment.” 
The Supreme Court corrected the error, but at plaintiffs’ costs. 
Risers v. McLean, 565. 
A defendant cannot be allowed to object on appeal, that a supplemental 
petition was inadmissible, because it changed the character of the orig- 
inal demand, when no exception was taken in the court a quo. 
Wafford v. Wafford, 636. 
An objection to the admissibility of testimony will not be noticed in the 
Supreme Court, when no exception was taken in the District Court. 
I bid. 
The nullity of a judgment, apparent on the face of the record, may be 
decreed by the Supreme Court, on appeal from such judgment. C. P., 
608-9. Hays v. Hays, 642. 


Plaintiff sued for an amount less than $300. Defendant claimed $1200 
in reconvention. Held: That the Supreme Court is without jurisdic- 
tion as to the judgment on the original demand. 

oF Overton v. Simon, 684. 

An error as to parties, made in entering up judgment, and which is ap- 
parent on the face of the record, will be corrected on appeal. 

Steel v. Paten, 702. 


Where a party to a cause should have been present on the trial, the ad- 


missibility of the evidence offered against him must be tested by the 
same rules as though he had been present ; and the admission of such 
evidence against the absent party as might have been received with his 
consent if he had been present, is not an error of law, and no relief can 
be granted merely on an assignment of errors. For the Supreme Court 
cannot examine objections to evidence, which were not made on the 
trial, nor questions of the admissibility of testimony, unless regularly 
presented by a bill of exceptions or other equivalent mode. 
Lockett v. Toby, 712. 


S. was allowed the privilege of lessor for the sum of $2800 14, that be- 
ing the sum demanded in her petition. Thelease annexed to and made 
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SUPREME COURT (Continued). 


part of the petition showed that $8850 14 were due her. The funds 
were not yet distributed, and there was a general prayer for relief. 
Held: That it would seem, under the precedents cited, 15 L. 116; 5 A. 
666, that the arenes should be reformed in her favor. 

Overend v. Robinson, 728. 


20. The District Judge afterwards allowed opponent a privilege upon the 
proceeds of the sale of the unexpired term of the lease. Held: That 
the sum thus realized must be credited upon the judgment. Ibid. 





21. A defendant in a suit, having filed an answer, is presumed to have been 
present at the trial; and cannot, if no bill of exception is taken to the 
admissibility of testimony, avail himself of an objection in the Supreme 


Court. Underwood v. Lacapare, 766. 
22. Appellant must see that transcript is complete, and can derive no benefit 
from omissions in it. New Orleans v. Mrs. Jeter, 767. 


See Appzat—McDonogh v. DeGruys, 75. 
Bee Camunat Law—State y. Heas, 195. 


1 See Stanpern—King v. Ballard, 557 ™ 
SURETY. 
1. The obligee of a bail bond which has been forfeited may proceed against 
the surety by rule. C. P., 285. Block v. Maxwell, 5. 


2. The departure of a principal in a bail bond from the State, within three 
months, is a violation of his bond, and the return of a writ of fiery facias 
against him unsatisfied fixes the liability of his surety. » I bid. 


8. One of several sureties who has paid the debt, will not be entitled, under 
Article 3027 of the Civil Code, to an action for contribution against his 
co-surety, when at the time of such payment the co-surety himself was 
under no legal obligation to pay the debt. Ledoux v. Durrive, 7. 


4. In an action against two sureties, judgment was rendered against the 
plaintiff; he appealed as to one of the sureties, and the judgment was re- 
versed. The surety paid the money, and brought this action for contribu- 
tion against the defendant, his co-surety under Article 3027 of the Civil 

Code. Held: No appeal having been taken against the co-surety, and 

¢ the judgment in his favor having become final before the payment, he is 

‘ not liable. Ibid. 

5. The Louisiana State Bank sued Ledoux and Durrive on an obligation of 
suretyship; there was judgment against the bank, and it appealed, but as 
to Ledoux alone. The judgment was reversed ; Ledoux paid the money, 
and brought this action against his co-surety, Durrive, for contribution. 
Durrive plead the judgment of the Louisiana State Bank v. Ledoux & 
Durrive as res judicata. Held: The judgment of the District Court in 
favor of the present defendant (Durrive) and against the Louisiana State 
Bank, perhaps, does not amount to a technical bar of the present action. 
To have that effect, it should have been rendered in a suit between the 
same parties and for the same cause of action. But the judgment makes 
proof against those who were parties to the action, and those claiming 
through or under such parties, of the truth of what was decided thereby. 

I bid. 























6. The liability of a surety on a sequ nd, isonly for such expenses 
. as are incident to the sequestration and release. It does not extend to 
« — . the' entire cost of the litigation subsequent to the bonding of the thing 
sequestered, except so far as litigation is the necessary result of the 
bonding. Norton & W hite v. Cammack, 10. 
7. A surety cannot compensate his contingent liability as such, against a de- 
posit, unless the deposit has been made expressly to guarantee the depo- 
sitary against such contingent liability. McDowell vy. Crook, 31. 
8. The surety on an official bond, given in favor of the District Judge by a 
father and natural tutor, is not bound. The Judge had no lawful authori- 
ty to require such a bond from the father. Aucoin v. Guillot, 124. 
9. In a proceeding against the surety for the release of a fraudulent debtor 
from arrest, the measure of the surety’s liability is the amount of the 
judgment pronounced against the debtor. Keane v. Fisher, 261. 
10. The judgment is conclusive upon the surety. He cannot go behind it to 

inquire into the reasons upon which it was based. * Ibid. 
11. A specific return of “ Nulla bona” on execution against the defendant is 
not necessary to fix the liability of the surety on appeal bond. 


Wogan v. Thompson, 284. 

12. Where there has been a change in the condition of the defendant, so that 
the ereditor cannot take out execution, or make a levy under execution, 
the liability of the surety on the appeal bond is at once fixed. Ibid. 


18. Where an accused, who had been admitted to bail, absconded before trial, 
and a judgment nisi was entered against the sureties upon his bond, and 
he is afterwards retaken under a capias and imprisoned. Held: That the 
application of the sureties within ten judicial days to have the judgment 
nisi against them set aside—there being no suspicion of collusion to de- 
feat the ends of justice—should have been granted; and the prisoner 
should have been brought into court to enable them to make a formal 
surrender of him according to law. State v. Denny, 335. 

14. Marchais had been cashier of plaintiff’s branch bank at Thibodaux, and 
had embezzled the funds of the branch. To conceal his embezzlements 
he bought from the plaintiff the banking-house and assets of the branch, 
the assets being described in the bill of sale in accordance with a list of 
them furnished by Marchais himself, which list was false, and comprised 
various bonds, bills and notes that did not exist. Marchais gave notes 
for the price, with the defendants ‘as his solidary sureties, the latter, as 

ell as the plaintiff, being ignorant of the fraud of Marchais. Held: 
‘That to hold the sureties liable on the notes would be making them re- 
sponsible, not for an obligation arising out of the contract of sale from 
plaintiff to Marchais, but for a loss sustained by plaintiff before that con- 
tract was made. Union Bank v. Beatty, 361. 


15. That defendants, though only sureties for the performance of the princi- 


pal obligation, were parties to the contract of their principal with the 
bank; and that the bank warranted to the sureties the existence of the 





thing sold. ; Ibid. 
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INDEX. 


16. That the sale was valid as regards the principal obligor, he not being per- 


17. 


18, 


19. 


20. 


21. 


22. 


23. 


25. 


26. 


27. 





mitted to set up his own frand; but that, as regard the sureties, there 
was no sale, and thus no principal obligation ; and consequently, no acces- 
sory one. Ibid. 
In the absence of any previous communication between the creditor and 
the surety, the creditor binds himself to nothing. 
Ibid, on a re-hearing, 878. 
The legal consideration of the contract of suretyship is to be found in the 
service rendered to the principal ; and if the principal contract be valid, 
the law looks only to the presumed beneficence of the surety as the 
cause of his obligation, and therefore holds him bound no matter how 
unfounded may have been the interior motives of interest or confidence 
which led to the act of beneficence. Ibid. 


Such of the assets sold as did not exist in the shape described by Mar- 
chais, yet existed in claims of the same amount upon himself for unde- 
tected embezzlements. The principal contract was not, either wholly or 
in part, affected with nullity; and being good and valid, the validity of 
the collateral undertaking follows. I bid. 


The consideration of a contract does not pass to the surety. His obliga- 
tion arises from the consideration received by his principal. Ibid. 
Where no communication is shown to have taken place between the credi- 

tor and the surety, and no actual or constructive fraud is attributable 

to the creditor, and there has been no discharge subsequent to the con- 

tract, the liability of the principal is the test of the liability of the surety. 
Ibid. 

An accused, when admitted to bail, is in legal contemplation delivered over 

to the custody of his surety. The surety becomes his jailor, und has a 

right to take and surrender him in discharge of his liability, at any time 
before the forfeiture of the bond. Stale v. Cunningham, 693. 


The better opinion is, that a warrant is unnecessary to protect the bail in 
arresting his principal. At Common Law, the bail may command the as- 
sistance of the Sheriff and his officers. I bid. 


. The securities on a State Tax Collector’s bond are, as it is held in the case 


of Copely v. Dinkgrave, each bound to the full amount for which they 
have obligated themselves. State v. Securities of Breed, 491. 
The payment of interest, at the rate of two per cent. per month after de~ 
falcation, is part of the Tax Collector’s obligation for which the sureties 
must respond. Ibid. 
Interest can only be exacted of the securities on a Tax Colleetor’s bond 
from the time that they were put in de fault. I bid. 


The securities on a bail bond resisted payment on the ground that the 
bond did not state the party principal was bound to appear and defend 
any legal charge against him. The recital and condition of the bond 
showed that the principal had been arrested and was then in actual cus- 
tody on a charge of the murder of John Bryant. It recited that the 
principal had been “committed for trial by A. F'. Thompson, Esq.,” and 
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28. 


29. 
30. 


31. 


32. 


83. 


34. 


35. 


36. 


INDEX. 






that on a writ of habeas corpus he was brought before “his honor, R. W. 
Richardson, Judge of the 12th Judicial District, who rendered the decree 
written on the other side Of the sheet.” The bond concluded with the 
condition, “Now, therefore, if the said Gillert.shall well and truly Le 
and appear, in his own proper person, at the court-house in Monroe, on 
the 1st Monday of May next, being the next term of the 12th Judicial 
District Court in and for the parish of Ouachita, and there continue to 
be and appear, from day to day and term to term, or to be and appear at 
any other time and place, as contemplated in the decree of the court, 
when ordered by the “court, and continue to appear until discharged by 
the court,” ete., ete. Held: That it was sufficientiy clear that the prin- 
cipal had been bound over for trial upon the charge of the murder of 
John Bryant. State v. Gilbert, 524. 
The clause of the Act of March 16th, 1842, which forbids suit to be in- 
stituted against the securities on certain bonds, “until the necessary 
steps have been taken to enforce payment against the principal,” must 
not be so construed as to deprive the creditor of recourse against the 
surety, until the insolvent estate of the principal to the bond has been 
liquidated. In a case where execution cannot be taken out against the 
property of the debtor, where his succession is under administration, 
the creditor may proceed against the surety. Wells v. Roach, 543. 












































Suit cannot be brought against the securities on a tutor’s bond, until the 
necessary steps have been taken to enforce payment against the princi- 
pal. Elam v. Heirs of Barr, 565. ; 


Where a contract of suretyship is extended to embrace “any future 
balance of accounts,” third persons will not be bound by it. ©. C. 
2371. Andrew v. Bradley, 606. 


The prolongation of the term of payment of a note, made without the con- 
sent of the surety, discharges his liability. Deuil v. Martel, 648. 
The consent of thesurety will not be inferred from his declaration that 
he would agree to any arrangement made for him by the principal deb- 
tor, in the absefce of proof that the principal professed to act also as 

agent of the surety in making the new terms. LT bid. 


The surety of a Sheriff who is a defaulter for State taxes collected, and 
is insolvent, is entitled toa judgment against his principal for the amount 
of the defalcation—the officers executing the judgment, to pay into the 
Treasury the amount collected thereon. Mudd v. Rogers, 648. 

If no fraud or deception be practised upon a surety, the obligation is 
valid as to him, if it be valid as against the principal. 

Mouton v. Beauchamp, 666. 

Where the term of payment has not been prolonged in favor of the prin- 
cipal, and no act has been done by the holder of a note, which would 
prevent the surety, on payment, being subrogated to all the rights of 
the holder against the principal, the holder will not be considered guilty 
of laches, such as to discharge the surety. _ bid. 


The ratification by the heirs, of a purchase of succession property, by 
the administrator, who was incompetent by law to buy, does not re- 
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SURETY (Continued). 


lease the official surety of the administration from his liability, for 
the price of the property which the administrator fails to account for. 
Todd v. Sparks, 668. 


37. Plaintiffs were holders of two drafts accepted by Luwe & Pattison, who 


enjoined plaintiffs from selling the acceptances. The injunction was 
dissolved, and plaintiffs sought to. make the sureties on the injunction 
bonds liable. It was in evidence, that the plaintiffs instituted suit up- 
on the drafts and recovered judgment for the amount thereof, against 
Lowe & Pattison. One of the parties, W. H. Pattison, made a ces- 
sion of his property to his creditors, on January 5th, 1853. It was 
proved that at the time of the issuing of the injunction, a sale of paper 
held by the plaintiffs might have been made and would have been 
made at a discount of two and a half per cent. per month, if the injunc- 
tion had not restrained the sale of it. Held: That the amount recover- 
able upon the obligation less the discount of two and a half per month, 
is the sum of which the plaintiffs have been deprived by the issuing of 
this injunction. Corning v Elliott, 753. 


88. There was no evidence to show that the other parties were insolvent, or 


that the drafts have become worthless in consequence of the injunction. 
Held: That as the obligation in this case does not arise from a 
quasi-offence, it is clear that in the Assessment of damages, the law 
leaves no discretion to the Judge, who must be governed by the rules 
laid down in the Civil Code, Art. 1928. Voorntes, J., with whom con- 
curred Bucnanan, J., dissenting. TI bid. 


89. The Act of 1831, authorizes the court, upon the dissolution of injunctions 


to condemn the plaintiffs and surety jointly and severally to pay tey-per 
cent. interest on the amount of the judgment enjoined, and not more 
than twenty per cent. as damages, unless damages to a greater amount 
be proved. Held: It is true this applies to cases where judgments are 
enjoined, but it can hardly be contended that other cases are entitled to 
be placed on a more favorable footing, and I am unable to conceive 
with the Judge @ quo, that the sureties on the injunction bonds should 
be held liable for the amount of the drafts, as the measure of damages. 


Vooruigs, J.,. with whom concurred Bucnanay, J., dissenting. 
Ibid 


40. Judicial sureties cannot (except’in cases specially provided for) claim the 


benefit of a discussion of the principal debtor, before recourse is had 


against them. C. C. 3033, 3035. 2 An. 830. T bid. 
41, A party is entitled to be placed in the condition in which he would have 
been, had no injunction issued. J bid. 
See Bonps. 


See Insunoction—Mason v. Poulallier, 418. 
See Compensation—Fisher v. Ellis, 479. 
See Suerirr—State v. Gilbert, 528. 


TAX COLLECTOR. 


See Sunery—State v. Breed’s Securities, 491." 


TAXES AND TAXATION. 
1. The tax imposed upon keepers of livery stables by the city ordinance of 





November 15th, 1849, is constitutional and legal. 
Municipality No. Two v. Dubois, 56. 
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TAXES AND TAXATION (Contigued). 
2. Municipality No. Two had 


to impose a portion of the cost for 
the removal of a dillapi cient pavement and making a 
new and sufficient one in its stead, on the proprietor of property, front- 
ing the street so improwed. Municipality No. Two v. Dunn, 57. 





. The Municipality ‘had no power by'the then existing laws to compel a 


contribution, by the Owners @f lots, to the cost of making the second 
" pavement to replace the one te:which the contribution had already been 

made. OcpEN, ilag oe J., concurring in the dissenting 

opinion. I bid. 


. Where taxes, i ay assessed, have been paid through error, they may 


be recovered back, Catholic Society v. New Orleans, 78. 


. An association “to relieve the wants; comfort the suffering, and promote 


the happiness of théir fellow-creatures,” is a charitable society, and ex- 
empt from taxation. New Orleans v. Mech. Soc., 282. 


. Since the late treaty between the Emperor of the French and the United 


States, French citizens are exempt from the tax of ten per cent. on suc- 
cessions in this State, going in whole or part to persons not being domi- 
ciliated in this State, and not being citizens of any other State or terri- 
tory of this Union. Succession of Dufour, 391. 


. Article 128 of the State Constitution, which declares that taxation shall 


be equal and uniform throughout the State, has not deprived the Legis- 
lature of the power of dividing the objects of taxation into classes. It 
merely obliges the Legislature to impose an equal burden upon all those 
who find themselves in the same class. State v. Lathrop, 398. 


. If this State has thought fit to recognize foreign charters of incorporation 


te the extent of permitting foreign corporations to transact business in 
their corporate name within our limits, the Legislature had an undoubted 
right to attach what conditions it thought fit to the privilege. did. 


. It is a mere confusion of ideas to put foreign corporations on the same 


footing of corporations which are the creatures of our own State laws, 
from the simple fact of their being alike corporations. It is equally un- 
sound to claim for them the personal and constitutional rights of the 
citizens of the several States throughout the Union. Ibid. 
The terms of the act “relative to the duties and powers of the Police 
Juries of this State, and the constituted authorities of towns and cities,” 
approved April 29, 1858, contemplate that the mandate to be issued by 
the District Judge to enforce the collection of taxes, on the failure or 
refusal of the Police Jury to cause the tax to be collected, shall be di_ 


. reeted to the Collector of Parish or Municipal Taxes; and where the 


Sheriff is such collector, the evidence should show the fact. The taxes 
to be eollected under this act should be collected in the same manner as 
the parish and municipal taxes are collected, and a copy of the assess- 
ment, which forms the basis of the collections, should be delivered to 
him. The’Sheriff has no power under the act to make the assessment. 
Shreveport Railroad v. Caddo, 587. 


11. Where a parish tax is levied to pay subscriptions of stock in corporations 


for works of internal improvement, the expenses of collecting such tax, 
must be borne by the parish, and not by the corporation. 
Boutte v. Bryant, 659. 
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TAXES AND TAXATION (Continuéd), ' 


12. The term “ landed estate,” on whitgh Police Juries are authorized by the 
Act of the Legislature to levy tax works of internal improvement, 
embraces, also, all houses, : $ and improvements thereon, and neat 
cattle, horses and mules wheén attached to, and used on a plantation. 

FS a > St. Mary v. Harris, 675. 
. The last assessment-roll for State taxes is the proper basis of the levy of 
the parish tax for intertial improvements, Ibid. 


. A tax collector who has given bond and Feteived the assessment-roll is 
prima facie liable for the amount of taxes due according to the tax-roll, 
and when sued, he cannot throw upon tlie plaintiff the burden of proving 
that he actually collected the taxes. Vermillion v. Comeau, 695. 


. Article 123 of the Constitution has reserved the right of the Legislature 
to exempt any property it deems fit, from taxation altogether. Butif it 
tax at all then it must tax equally, or in a uniforpf"ratio according to an 
assessment legally made, all property of the same description, upon 
which a tax is levied. New Orleans v. Commercial Bank, 735. 

. I have never considered the Article 128 of the Constitution, to be appli- 
cable to the exercise of the taxing power, by municipal corporations, for 
local purposes.—Snorrorp, J. Ibid. 


. The assessment by the city authorities, on account of the subscription to 
railroad stock, and for the consolidated loan tax, is essentially a tax. 
New Orleans v. State Bank, 762. 


. Under the statute of 1805 rural property is not liable for assessment for 
the maintenance of lights, of the city watch, and for cleaning the streets, 


New Orleans v. Michoud, 763. 
See Sursty—Mudd v. Rogers, 648. 
See Constirutiox—New Orleans v. Cannon, 764. 


TESTIMONY. 


See EvipENce. 
TUTORS AND TUTORSHIP. 


1. The mother, as natural tutrix of her minor children, is entitled to the 
seizin of an estate bequeathed to them as universal legatees of their 
grandfather, notwithstanding the will under which they derive appoints 
another person to the tutorship. Hoggatt v. Moraney, 169. 


. The nomination by the grandfather in his will of a tutor to his grand 
children, to the prejudice of their surviving parent, is illegal, and the 
disposition null, and considered as not written. C.C. 1506. Ibid. 

. The nomination of tutor by last will, can only be made by the surviving 
father or mother. C. C. 275. Ibid. 


. An under-tutor of minors is not a necessary party, where their natural 
tutor is a party and has no interest adverse to that of the minors. 
Succession of Mc Calop, 224. 
. It is incumbent on a tutor to show that he has used due diligence to col- 
lect the assets of the administration with which he is charged, or he 
will be held personally liable. Tegart v. Mc Caleb, 282. 


. A tutor cannot, without the advice of a family meeting, encroach upon 
the capital of the minors in his hands, for their support, education, or 
even subsistence. C. C. 348. Ibid. 





INDEX. 


TESTIMONY (Continued). 
7. A tutrix has a right to administer upon the estate of her minor children, 
without taking out letters of administration, unless required to do so by 
the creditors. Hair v. McDade, 534. 


8, The appointment of the paternal uncle to the tutorship of the minor chil- 
dren of his deceased brother, can only be made after due notice, and 
upon the advice of a family meeting; nor can the appointment of a 
person standing in that relationship to minors, without such notice and 
advice, form the basis of the plea of res judicata to an action brought 
to set it aside, Minor Heirs of Bruce, 586. 


9. The mother of a minor, who is represented by another as his qualified 
tutor, is incompetent to maintain an action on behalf of the minor, for 
personal injuries done him. Legere v. Richard, 669. 

10. Proceedings for the protection of the person or property of the minor, of 
a conservatory character, may sometimes be taken by persons not le- 
gally representing the minor ; but such cases are rare, and are eminently 
within the discretion of the District Judge. +  Lbid. 


11. The children of parents who at the time of their decease were domicili- 
ated in this State, no doubt retain the domicil of their parents, and the 
courts of the State, having jurisdiction of this domicil, have, exclusively, 


the power of appointing those, who are entrusted with the control of 


the persons, and the administration of the property of minors so situ- 

ated; and as a general rule, the domicil of the minor cannot be changed 

by a departure of the tutor or the removal of the minor from the State. 
. Succession of Lewis, 789. 


12. The right of expatriation is not questionable in a free country, and that a 
natural tutor expatriating himself has a right to take his children with 
him, is still less disputable. Tbid. 


13. We see nothing in the jurisprudence of the State which would prevent 
a foreign tutor from being recognized as entitled to stand in judgment 
in all conservatory or administrative measures which the interest of his 
ward might require. He may provoke by and with the advice of a 
family meeting and under the sanction of the court, the investment of 
the funds of the minor, the sale of his property and the reinvestment 
of its proceeds. Ibid. 

14, Article 946 of the Code of Practice, appears to have been intended to 
provide for a case where the minor was not represented, but it is not 
applicable where the tutor, though a non-resident, is either present or 


represented. Thid. 
See Mortcace—Malvaum v. Lavergne, 678. 
See Execuror—Succession of Pomponeau, 79. 


CSUR. See PLeapmc—Consolidated Ass. v. Hughes, 610. 
WARRANTY, AND OF THE CALL IN WARRANTY. 


1. The defendant in a possessory action cannot call his vendor in warranty. 
Garreit v. Oliver, 508. 

2. A vendor who warrants the title “against himself, his heirs and assigns, but 
only such as he now holds under the said Baron de Bastrop, and inter- 
mediate vendors, forever,” is bound by a limited warranty only. 

, Pilcher v. Prewitt, 568. 
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INDEX. 


WARRANTY, AND OF THE CALL OF WARRANTY (Continued). 


3. A buyer cannot withhold payment until security be given, when the source 
from which he apprehends eviction has been excluded by the terms of 
the warranty. : Ibid. 

4. When a party, residing in a distant parish, is called in warranty, he is bound 
to take notice of the orders of the court in the regalar progress,of the 
cause. r Underwood v. Lacapare, 764. 


5. When a warrantor has made default, the parties who called him in is bound 
to prove his demand, (C. P., 312,) and this by testimony that appeared 
prima facie to have been taken according to law. Ibid. 


See Pracrice—Core v. Corse, 58. 
See Sate—Berret v. Adams, TT. 
Gautraua v. Boote, 187. 





WITNESS. 


See EvipEnce. 

See Cama Law—State v. Thompson, 122. 

See Evipence—McDowell v. Gen. Mut. Ins. Co. of N. Y., 16. 
WILLS AND TESTAMENTS. 

1. The admission of a will to probate and execution does not preclude the 
heirs from bringing an action to contest or annul it, even where they have 
been duly cited and were present when it was probated. 

Leonard vy. Corrie, 78. 


2. The will of George Lebeau contained the following clause: “I, the under- 
signed, George Lebeau, in the enjoyment of my intellectual faculties, 
wishing to put my affairs in proper order, and to make my last will, and 
and to make known the persons to whom I bequeath my property: After 
my debts paid, my property shall be divided in-equal proportions among 
the persons hereinafter named, that is to say, L. L., P. B., J. D., E. B., J. 
B., E. W., L. G., L. H. T. Ihave hereinbefore mentioned the names of 
the persons to whem I bequeath all my property, these are my last testa- 
mentary dispositions. I will that they shall be respected.” Held: The 
legacy is made without the testator’s having assigned the part of each 
co-legatee. “The assignment of the parts of each co-legatee,” (C. C., 1700,) 
contemplates an express specification and assignment of the respective 
portions of the legatees, calling each to his particular portion. There is 
not that specific and distinct assignment of the parts necessary to consti- 
tute a distinct legacy to each of distinct portions of the estate. The tes- 
tator has called the legatees conjointly to partake equally in the totality 
of the estate, and mentioned the equality of their portions, for the pur- 
pose of regulating the distribution of the totality. The right of accre- 
tion takes place under these clauses. Lebeau v. Trudeau, 164. 


3. In the interpretation of a will, the true intentions of the testator are to be 
3 searched for, as deducible from the whole language of the instrument. 
If there be obscurity or doubt as to the meaning of the testator, in any 
particular clause, or other clauses are to be brought in juxtaposition, an in- 
terpretation must be deduced from all of them, if possible, which will 
make them all harmonize. C. C., 1699, 1700, 1701, 1702. Ibid. 


4. The intention of the testator is to assign to each of the persons named in 
the will a particular portion in the property bequeathed, the assignment 
of the portion being direct ; it is a declaration as to the part each legatee 
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WILLS AND TESTAMENTS (Continued). 


shall receive in the distribution to be made of the net estate; not a par- 
tition of the legatees among themselves, but an.assignment of a portion 
to the legatees severally} hence there is no right ofageretion. BucHanan, 
J., with whom Voonrauss, J., concurred, dissenting. Ibid. 
5. A donation above the disposable portion, which is by the terms of the will 
remunerative, and not beyond the value of the sérvices, will be sustained. 
. . Graves v. Graves, 212. 
6. A noncupative will, by public ack Should ‘show on its face the fulfillment 
of tuose essential Yormalities, of which the — express men- 
tion. Therefore, the statemeht in the will,fhat®he same having been 
read in an audible voice by J. Hone, of the subscribing witnesses, and by 
me, notary, in the “presence of the testatrix,” does not necessarily imply 
that it was read in presence of the witnesses, and in a will by public act 
that ingredient cannot be supplied by testimony. Ibid. 


7. An instrament, although invalid as a noncupative will by public act, may be 
good as g noncupative will wgider private signature. All the requisites of 
a will of the latterclass are specified in C. C., 1574 and 1575. Express 
mention of the fulfillment of these requisites is not demanded. Proof 
aliunde may be received. Oral proof is admissible that a testament of 
o latter class was “read by the testator to the witnesses, or by one of 
Ps he witnesses to the rest, in presence of the testator,” and this is sufficient, 
. without its being so stated in the testament. Ibid. 


8. The expressed will of a testator may be restricted by reputing as not writ- 
ten impossible conditions and conditions contrary to the laws; but the 
will cannot be enlarged by giving to a legatee a higher title than the tes- 
tator intended to give. Michel v. Beale, 352. 

9. A devise, in Alabama, of a slave to an executor, coupled with a trust to 

"remove him, with a view cf emancipating him, will be regarded by the 
courts of this State as an absolute devise. The trust is not compulsory. 

Young v. Egan, 415. 
10. Mere words of recommendation, or precatory words in a devise, do not con- 
stitute a trust, unless it be clear they were used in a peremptory sense. — 

Ibid. 
11. Where a wife, by her will, has limited the usufruct of her separate estate 
to her husband, until his second marriage, the limitation is not unlawful 

or void as being in restraint of marriage. ~* Labarre v. Hopkins, 466. 


12. Devises in restraint of second mgrriages are not opposed to the poliey of 
our law, nor are they contrary to good.morals. Ibid. 


13. Ag absolute nullity of a testament arising from defects of form, is cured 
by the lapse of five years, when the éxecution of the will has been ordered 
by a court of competent jurisdiction. Calais v. Semeré, 684. 


14. The probate of a will which was null for defects of form, though made ex 
parte, is a sufficient basis for the prescription against an action to set aside 
the will for nullity. Ibid. 

15. The recital in a noneupative will, by public act, that the testator “has re- 
voked, and does by this act revoke,” a certain former will by him made, 
is not “a turning aside to other matters,” within the meaning of Article 


1571 C. C., such as to vitiate the will. Succession of Boudreau, 709. 
See Lecactgs. re 




















